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T > Book at its firſt Publiſhing, which was ſhortly after the 


8 Death of Xing Charles the Firſt, had the ill fortune to be 
coldly received in the world, by reaſon of the Circum- 
ſtances of thoſe times ; but after X. Charles the Second was 

poſleſt of the Crown, and endeavoured to advance the Prerogative be- 
yond its juſt bounds, the Book began to be much enquired after, and 
lookr into by many Learned Men who were not willing to part eaſily 
with their Birth-Rights, ſo.that in a ſhort time\it became very ſcarce, 
and was fold at a great rate ; this occaſion'd the private Reprintin 
of it in the year 1672, which as ſoon as the Government perceived, 
they Proſecuted both the P#b/;/her and the Book fo violently, that 
many hundreds of the Books were ſeized and burnt; that, and the 
great want of the Book ſince occaſioned the Reprinting of it (with- 
out any Alterations or Omiſſons) in the year 1682, when the Preſs 
was at liberty by reaſon of the ceaſing of the A for Printing, but 
Prerogative then getting above the Law, it met with a new Perſecu- 
tion, and the Publiſher was Indicted for the Reprinting of it ; the 

ſages in it upon which the 7rdifFment was found, were theſe, 
Part II. Page 76. beginning Line the 24th, thus, 7 do eafily grant that 
Kings have many occaftons and opportunities to beguile their people ; yet can 
they do nothing as Kings, but what of Right they ought to do, They may call 
Parliaments, ut neither as often or ſeldom as they pleaſe, if the Statute 
Laws of this Realm might take place. And, Part II. Page 148. Line 32. 
And though Kings may be Chief Commanders, yet they are not the Chief 
Rulers. The Proſecution went on fo rigorouſly, that the Publiſher, 
tho' beyond the Seas, yet willing to try the Cauſe, appeared accord- 
ing to the conſtant practice of the Court of Xing's-Bench, by his At- 
torney, but for not being perſonally preſent in the Court, (which was 
then impoſlible) he was by the Arbitrary Power of the then Zord 
Chief Fuſtice Fefferys Qut-Law'd for a Miſdemeanour, and foremain'd 
till this wonderful Revolution, by the wife Condudt of his Highneſs 
the Prince of Orange. 

The Books have been ever ſince with care and chafte preſerved, 
for the benefit of all that are willing to know and maintain their An- 
tient Laws and Birth-Rzghts. 

It was well known to, and owned by, the late Lord Chief Fuſtice 
Paughan, who was one of the Executors of the Great and Learned 
* Mr. Selden, that the Ground-work was his , upon which Mr. Bacon 
raiſed this Superſtrufure, which hath been and is ſo well eſteem'd, 
that it is now again made publick, by 
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© Advertiſement. 


Private Debate concerning the right of an En- 
gliſh King to Arbitrary rule over Engliſh Sub- 
es , as Succeſſor to the Norman Congquerour, 
( fo called.) firſt occafioned this Diſcourſe: 
_- Herein [have neceſfarily fall'n upon the Amnti- 
quity and Uniformity of the Government of this Nation : It; 
being cleared, may alſo ſerve as an Idea for them to conſi- 
der , who do mind the reſtitution of this ſhatteral Frame 
of Policy. For as in all other Cures, ſo in that of a di- 
 Netnpered Government , the Original Conſtitution of the 

Body is not lightly to be regarded ; and the contemplation 
of . © Proportions and manners of the Nation in a ſmall 
Model, brings no leſs furtherance to the right apprehenſion 
of the true nature thereof ( beſides the delight ) than the 
peruſing of a Map doth to the Traveller, after a long and 
tedious travel. | 

I. propound not this Diſcourſe as a Patern drawn up to 
the life of the thing, nor the thing it ſelf as a Maſter-piece 
for furure Ages : for well I know, that Commonwealths in 
their minority want not onely perfeQion of Strength and 
Beauty, but alſo of Parts and Proportioh ; eſpecially ſeeing 
that their full age attaineth no further growth, than to a mix- 
ture of divers Forms in one. Ambition hath done much by 
Diſcourſe and Action to bring forth Abſolute Monarchy out 
of the Womb of Notion ;- but yet, like that of the Philo- 
ſopher's. Stone , the iſſue is but wind , and the end miſery 
to the undertakers: And therefore more than probable it 
is, that the utmoſt perfection of this Nether-worlds beſt 
Government, conſiſts in the upholding of a due propor- 
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tion of ſeveral Intereſts, compounced into one tempera- 
cure. | BE, | - 
He that knoweth the ſecrets of all Mens Hearts, doth 
know that my aim in this Diſcourſe is neither at Scepter or 
Crofier, nor after Popular Dotage, but that Juſtice and Truth 
may moderate in all. This is a Veſiel, I confeſs , ill and 
weakly built, yet doth it adventure- into the vaſt Ocean of 
your Cenſures, Gentlemen, who are Antiquaries , Lawyers, 
and Hiftorians ; any one of whom might have ſteered in this 
courſe much better than my ef, Had my own crgflit been the 
fraight, I nuſt have expeciec nothing lels thay wrick and loſs 
of all ; but the main defign of this Voyage being for diſcove- 
ry of the true nature of this Government to common view, .l 
ſhall ever account your juſt Cenſures and Contradichon$Kelpe 
cially publiſhed with their grounds ) to be my moſt happy 
return, and as a Crown to this Work ; And that my labour 
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hath its full xeward, if others, taking. advantage by my im- 
feQions, ſhall beautifie England, with a more perfe& and 
Fively CharaGer. | | | 2 | ag y 
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The 


PREFACE 


'T': policy of the Engliſh Governments ſo far as is praiſe- 


worthy, 3s ( all one with Divine Providence ) wrap- 
ped up in a Vail of Kings, and Wile mien; and thus 
zmplicitely hath been delivered to the World by. Hiſtorians, 
who for the mo$t part read Men, and wear their Pens in decy- 
phering their Perſons and Conditions : Some of whom, having 
met with ingenious Writers, ſurvive themſelves , poſſibly more 
famous after death than before : Others, after a miſerable life 
waſted, arc yet more miſerable in being little better than Tables 
to ſet forth the Painters Workmanſhip , and to let the World 
know, that their. Hiſtorians are more witty than they, of whon: 
they wrote, were either wiſe or good. And thus Hiſtory, that 
ſhould be a witneſs of Truth and Tine ; becomes little better 
than a Parable, or rather, than a Nogſence in a fair CharaGer, 
whoſe beſt commendation 15, that it 3s well written. 
Donubtleſs, Hiſtories of, Perſons, or Lives of Men, have their 
excellency in Fruit, for imitation and continuance of Fame, as a 
reward of Vertue : yet will not the coacerwation of theſe toge- 
ther declare the nature of a Commonwealth better than the beau-_ 
ty of a Body diſmembered 3s revived by thruſting together the 
Members , which cannot be without deformity. Nor will it be 
denied,but many wiſe and good Kings and Queens of this Realm, 
may juſtly challenge the honour of paſſing many excellent Laws, 
albeit it 3s the proper work of the Repreſentative Body to forin 
them; yet to no one, nor all of them, can we attribute the ho- 
nour of that Wiſdom and Goodneſs that conſtituted; this bleſſed 
Frame of Government. For ſeldom is it ſeen that one Prince 
buildeth upon the foundation of his Predeceſſor , of purſueth his 
ends or aims ; becauſe as ſeveral men they have ſeveral Tudge- 
ments and Defires, and are ſubje& to a Royal kind of ſelf-love, 
that inciteth them-either to exceed former Precedenrs, or at leaſt 
. todifger from them, that they may not ſeem to rule by Copy, as 
inſufficient of themſelves , which is a kind of diſparagement 
to ſuch as are above. Add hereunto, that it is not to be concei- 


ted that the wiſeſt of” our Anceſtors ſaw the Tdea of this Go- 
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wernment ; nor was it any where in precedent but in him that 
determined the ſame from Eternity : For as no Nation can ſhew 
more variety and inconſtancy in the Government of Princes than 
this, eſpectally for three hundred years next inſuing the Nor- 
mans : So reaſon cannot move imagination that theſe Wheels, by: 
divers, if not contrary motions, conld ever onſpire into this tem- 
perature of policy, were there not ſome primum mobile that hath 
ever kept one conſtant motion in all. 

My aim therefore ſhall be to lay aſide the confideration of Man 
as much as may be, and to extra&} a ſuminary view of the cardi- 
nal paſles of the Government of this Kingdom, and to glance at 
the various AſpeQs of the ancient upon the modern, that ſo theſe 
divers Princes, and wiſe Councils in their different courſe, may 
appear to be no other than the inſtruments of him that is but 
one, and of one mind, whoſe goings forth have been in a con- 
tinual courſe of Wiſdom and Goodneſs for our ſelves in theſe lat- 
ter days. And herein I am encouraged , becauſe I am not in 
danger of temptation to Flattery or Spleen , nr pinched with 
Penury of grounds of obſervation ; having to do with a Nation, 
than which a clearer mirour of Gods gracious Government is 
not to be found among ft all the NAions and People under Heg- 
wen. 


TABLE 


Of the PRINCIPAL MAT TERS contained 
| IN THE 


FIRST PART of ths BOOK, 


Bbots * vage I14z 

Abbey quarter 151. not 

/ I taxed or vifited from for- 
ren parts IS2 
Vacancies tbid. 
Purveyance ibid. 
Abere murder among/t the Saxons 
62 


Accolites amongf} the Saxons 18 
Accuſation, witneſſes among? the 
Saxons 94 
Aftion amogg#? the, Saxons 53 
Acquittal., vide Knight-ſervice. 
Adminiſtration , wide Inteſtate. 
Adultery amongf? the Saxons 26 
AmongFt the Normans 


| 


Amercements,, ., 1263 
Apoſtacy punifbed by the Saxons 

25 
After | I2I 
Appeals amongft the Saxons 53 
The Normans 9.4 
After : I71 
Appeals to Rome Zr0 
Setled IT. 
To Ecclefiaſtical Courts ibid. 


Archbiſhops, vide Metropoli- 


tans. 
Arrays 191, &c. 
Arms aſſeſſment . 128 
Vide Arrays. 


Auſtin the Monk, his coming and 


After 145 | his Aftions IT, Rc. 
-Advowſons cogyizance EIT 
 Adeling 33 'B. 
Age, vide Infancy. | ' 
Aids after the Norman times 125, BA" 122, 2-1, 158,%C,182 
T 173, 178 Barks, vide Bridges. 
| — - -33 | | Baron, vide Court. 
Altenations Lenſe 114,.171| Bargain and fale Gogds amongſt 
Allegiance according to. £ Sax-| the Syxons o 67 
ons | 53] The Normans 01. 82 
The' Normans 94 } © Barons Wars 2-4I,:GLc. 


C 


The T 4-3 L E. 


Baſtardy amongf? the Saxons 26 
Battle trial amongf7? the Saxons 


Batteries - PHi7 

24s 2 DUeINO' 
— ory CYradly on pit oe 9x |. 
Bithops amougt th Saxons? I'6| 


Vide Prelacy :' among? the 'Nor- 


þ Ye. IP \ Ln 4 56 . 
ed by. the Saxons | 


mans; therr Power encreaſed 7 Th 


VideEle&tions: their Oath to the 


Pope II5 
Blaſphemy puniſhed by the Sax- | 

ONS 25, O68, 
AmoneFt the Normans 86| 


Bloudihed , vide Manſlaughter. 


Bridges = . ao 

+ Britons,their Religion and Govern- 
ment | I, GC. 
Converſion 2 
Inſtrutted in Learning 4 
A Province bid. 


The laſt that ſubmitted to the Pa- 
palty; and the firſt that ſhook "it off 
T 


3 
Burgage among? the Saxons 5 1 
Burghbote, ._ /*  _ 


- Burglary paniſhe! by the Saxons / 


| 63 
Burning of Woods puniſhed by 


the Saxons ibid. 
 ' Vide IZqI 
Burroughs Mag. Chart. 
Burroughs Englith 66 
C. 
; Anon-Law 75 

1 Dide Prelacy. th: 

- Carriages |  T65, 766 
Caſtles, their uſe 73, 165, &c. 
Abuſe | RR 

- Occaſion of the firft Civil Wars 

I30 
 Caſtles-guard, 'vide Mag. Chart 
Lg” 166 

- -De-Cautione admittenda 113 | 
Chancery: © © © 178 
Chancemedley - 179 
_ »Charch, maintenance by the Sax- 
ons: | 18, Gee. 

. Pranchiſe 44 

15 


;% Alienation 


Reparation 146 
Church-men, A#ion 183, 184 
Diſcharged from Torns 183 
Purveyance I7, 143 
Their complaints I41,147 
' . Previleaged from diſtreſs 150 
<1 <971nemg amongſt the Saxons1 9 
Normans 86 
Vide Firſt-fruits. 
Circuits . I20 
Citation II3, ISI, 24% 
Clerks trial IIG, 143, IFI 
Killers of Clerks | I16 
Comites ex plebe 35 
Common-pleas fetled I 62 
Commutation, vide Articuli Cle- 
ri. 
Compurgators amongft the Sax- 
ons 56 
Confeſſion ſacred I50 
Conſtitutions at Clarindon 111 
De Conſimili caſu 178 
Conveyance, vide Deeds. 


Copy-hold, vide Mannor. 
' Coroners amongF} the Saxons 41, 


| 179 
Corporations 48, QC. 78 
Coverfew | LOZ 


Councils general, vide Synods. 
Council of Lords among5? the 


Saxons 33 
Vide Lords. | 
Counties, Courts amongFft the Sax= 

ons . 4T 
Normans 82,13T 
After I72, I79, 285 
Court Baron amongft the Saxons 

ws. 48 
Crown-pleas Mag. Chart. 164 
Courteſie of England 7» the Sax- 

ons tzhme . V4 65 
Cuſtodes pagani amongf? the Sa- 

XONs +35 

D. | 
B gee I Ol 
Releaſed I18 
Darreign preſentment Mag Chart. 
I63 
Deacons 18 


' Deaneries amongf? the Saxons 2 3 
. Debt zo the Xing, ſatisfattion 160 
Debt to the King, Mag. Chart. - 
Decen” =" -:-9mg/t the Saxons 43 
Nor- 


_Ihes T TIDE 


_—_—_ 


' '! Normans. | ANY 99 $3 
* Deeds among the Saxons' 67: 
£ Defamation — = 5 4$46; 149. 


«Departure beyond Sea without li-\| * 
cenſe II2 
ey > Diocefſes. wag. -4 the Saxons|| 


. \ % Sai D 23 
> Diftreſ in the Normans time - 89. 
Mag. Charta x6r, Qc.' 


©i-Vide Cotmry-court. 

->:DifſeMin; vide Redilfeifi & Neo- 
vel-diſſeifin;” 

'.Dower 2» the Saxon time 64] 
v « Norman times » ak 160. 


E. 


| 

Ccleſiaſtical cognizance and 

| 2h power IO9, GC. 80, 127 

» Vide Stat.:'Circumſpete-dgatis & | 
ap Cleri. 

<Ederbrece amongft the | Saxons 


ef107 *63 y 
© tEdward the firſt 133 
© )}Edward the Second 35 
« Etedtions 75, L12, T4» IST 
:Flegit' amongf? the Saxons 59 
© *Engliſhire, a Saxon Law 62 
10Errour, vide Appeals. 
-:Eſcheats*- + 167 | 
: Wide Forfeiture, Felony. | 
\- Eſcuage, Mag. Charta 17 3;&c. 


*Excommunication in the Saxons 


zime- k Cod9g 5 9 
: Normans 89 
! Aﬀeer the Normans time 11 3 

| Excommunicato deliberandb 

f © £3 "EO 
*Extommunicato capiends r5r 

: I82 


© "Execution # in | the Saxon time 59 
Execators, Mag. Charta. 
Exorciſts I8 
_— 
VIE NF Pet {| $* 
F=Airs'i"rh8 Normiah time 5 B9| 
Fauxonry " , I 2.0, I22 
{ Feaſt-days, Norman Law 87 
:>Felonies and Felons paniſhmtent 


Fe 
L 


£ 
2 « 


nd forfeiture 943W2 tf, 7 | 
\: Comabnent ng $81 | - 
1.:Defamed tbid. 


i 


i 


 Feorme: or Finn nog the Sax- 
ons 47 
"> Bightwi wEwm off the Saxons | 62 
-!-Fine, by the Normans 94. I75, 
-"\&c. 

-Folkmote,-vide cantycavite 
Fools and yooune among#t. the Nor- 


mans 93 
After 7 
. Forein Coaneils\r5o, a5 iÞ 
*Fornication, vide Adultery. 
> Foreſts amonf? the Saxons" \ th I 
Franchiſes 7#:*" ; 
'Frankpledge- among the hw 
ONS " +" <p : 
Vide View 1% 1 5 
Freemen 4 = Shxons #4) verge 
After re5 51S. 69 9 


| Normans- * 
Frithbrech* angg? the Swxeons 


"yo 


"©, 


[' +4 


- Fugam fecit 
Fugitives 


—_ 


(tidabaige ws Sihbns 
65 
"Normans | a | 
Glebe amongft the Sqxdtts* a 
" - Gobds found; Sexor L#8" WW 
Norman n iotg 
Sale P98 7 
Grithbrech, 3he. Fries 


—— my as 
"Ta SY - 
- =y A 7 


— | | 
je 3M 'S ET \; Y -J; » 


«7 «& © 


Aberdurn, Saver > ig, 
Hamſockne, Saxqy **© 63 


Hereſie Poniſbes kg the SM 


7 


_— 


Natwions x PORE 

After IZI 

HeakergaueaFlenderram Hb | 
bargellum, what it I 

" Hefetock, 894392" 22nl 

'-Heriry the apoio) « E5\D 


-Forein Councils 


ay oc 
| I 
"Trelds up his intereſt, MN nee 2 | 
FH She Dorlp'* Wes ET 


Cc 2 Heord-" 


The T 4a4BrLE. 


ym rdpeny, vide Peter-pence wh 
«ways priviledge 

Hundred, ind the Court Saxori 
Norman $ G3 
Hundred Seteria Saxon 

on 

when punifbed by the Ng 

 Normant y 6 
Vide Blaſphemy. 
I —_ Saxons | + 2 


Inceſt d by the Saxons G 
Inceſt pred the 53' 


After I23 
Inheritance Saxons 62 | 
—- 4: 8 x00 
ts T2232, CC. 
Inqueſt Saxon | 56 


 Interdift i» the Saxon time 24 | 


Jn _ ke 
it Fs 
"g Jury grand E peric among 


Juſtice aud their Courts — 


the Cha F tice = 
FR, Julgs 5 or Tuſti ices itinerant as 


I 2O, I24, I77 
K. 


amongHt the Saxons;  ele- 
nw eb ren 


K's: 


=D win) age 
2 6 the Normans : JIY 
& 70, &c. 
723 &c. 


Foo in Charch-mattery 77, &tc: 


{ 


In the times of Stephen. , Henry 
the Second, > vr the Firſt, and 
John : Elefion 103 

Power in Church-matters _ 

C. 

In the time of Henry the Third, 
* | a the Firſt, and Edward the 

Second. Succeſſion 12.9, &tc. 

Power in Ecclefiaſtical matters 

1.40, Ge, 145 

In Civil affairs 17 3,&c. _ ny 


dots. amongft the 
> 


" Arriage 9I, 126, 159 


Acquittal 93 
Widows = as, 


L. 


Anguage endeavoured to be 
'B ed by the Normans 108 
Laſhlight among7 the Saxons 62 
Lefturers among? the Saxons 


18 
48 
the caxons 62 
amongf? the Saxo 
67 
x6r 
Lords day maintained by the Sa« 
XONS [3 « 
By the Normans as plea of the 
"Lords þ ils among}? - 
Lords, their Councils F; 
| Saxons -38, br- 
From the Conquerour's tif Henry 
6 | the Third - .-TO7 
Lorica, what it is I - 3 
Lucius 
Luminaries amongſt the Srns 
Lunacy, vide Fools. 


| =—_ 
Agna'Charta 107 
” Aaued with the Carſe 
x30 
Stat. &c. 158 
Cp. 35- AF2 
Sap. 37. ; _ hid. 
| Mainpernours by the Saxons 53, 
54 


By 


The ,T 4B 1 8. 


w—_ the Normans. 
Maims puniſhed. by the” Saxon 


Mambota amongf the- Sihor 
IG, 


Mannors among? the Saxons * 
Normans 


Man-ſlaughter puniſhed by the Oo 
XONns 
| Normans - Sa 7 
- After 121 
Manumiſſon bg 
Marriage-portion, vide Dower. 


Marriage, vide yy tan 
' Merchants, May. C x70 


Nohilicy among? the Saxons 
al From the Normans times < 


. From King John's gime I37 
Normans, their Title, 70,&c. 
Not Comgueſt 97 
Noveldiſſeiſia— 124, 163. 


O. 


Blations cognizance 146 
Odio & Atia x68, &c. 
Power greater than Kings 

_ Ordeal ongf7 h, Sa age 
am tre XONS 
Ordinaries inteſtate | 4 
ﬀ amonaſt the _ s 


Marches amongi} the Saxons 45 
Normans 2 | ons 
Markets amongi? the Saxons | Oftiares amongſt the Saxons 1 "* 
49 Oaths 15: Zs 169 
Normans 89 - 
Vide Townſhips. | Pp, 
Marſhals Courts 178 
IE cauſes boo ns county among/# the Sax- 
Mdietas linguz anonft the Sas 
© 57 


""Micklemote amongt the Satori 
| "26 

\ The Primary of untetury ſeed 

Mill ytbed 7 


49 
Militia among## the Saxons 4 
The Normans : 


During the Kings next PO” 4 
I2 
__ Henry 3. Edward x. Ed. 


x8 
i the Saxotis. b 
Manny eden 6 

| It 
Mortdanceſter I23, 164 
Mortmain I52 
Mortuary among/t the Saxotis 
20 

\ N. 


8 

After | | 
Penal Laws, Saxons 69 
Or mans ' 86 

After in the time of Henry 2. 
After | ths 
Perjury puniſhed by the "nit 

| = 
Peers among/t the Saxons®' oF 
Peter-pence among/ the Souls 
= Normans | | ob: 
Pledges 94 
ms Saxons 20 
I2,110, x4 
Op Opereſſns of the Clergie 140 
Frels Ls Lag {- till Cone 

Nance? rave 7. came from Rome 

.- HE 
257 
Preceipe Max ap = $67 


Priors, vide Abbots. 


| Predbytoro mapa che Sexcon r7 


Fi wa FS 


TY 


"Prcſentment a the AXONS ery, vid, : Witchery. _. 
ans HE 54 _ FT 20 
Priority, vide Fenure. 56 rage SAX, nc. id # 48 
 Prohibitions 1 425\k45 teven his government. = 204 
Protector ...130 | . Stat. Magna C harta, Tk, DYPgnR 
Provinces amongft the TEL 22 | Charta: WA 
Purveyance . , 152, 165, &c. | Merton, cap: 1,. K>1s 0 wary. 60 
x Cap. 1. 247.0 
Q mnonl8f 5 | 50-3 * - 1,003 
Þ Tn W.C Cap. 9, M57 
Uare Chauturh fregit,, exon :Cap. 10. WORST" x 
_ HY | 63] oihng-Luinrtind 403 
are EXCOMMUNICAVIE .',../H4 I Sear ISL 
- Oper non admiſit it j we . -Cap. q+.*- | 3 Ink6\ —_ id 
- Quarentine L006 | >. Clfiefe ol Ems 0 ue R7'S 
| Quo warranto ©. . I5&«| - Cap. 6. ,  INGJ 
<A BET b- Cap: 9s omg 04 .}£62 
R. " Cap. 10. I42, 172 
| | . Cap. 15. nt 62 
Anſom _ ., 59, x62 | ". Cap. 16,  , He 463 
Rape, Norman 88| - .Cap.17. 3 _ 
After. __ _.._ ..,..I2I, &c: þ80 |. Caþ.19-, -. {nomic I64 
Reaſonable part © /-260, = Cap. 0. £63 
Vide Dower. - _... Cap. 2L.- - 4a 162 
Redemption, vide Rankoin. 4 Cap. 2%. 1.62 
 Rediſſeifin » _ + >... 14.183 | -Capg'a5 5; | 179,288 
Relief, Norman © © .... 90 | . Cap. 29. © | I42 
After . -225 | Weſk, 9ap: 4,245 1 143þGc. 
- Religious 7E" 1} wide Abbey - Cap. 3. | 181, 169 
Replevy, Norman . «> &9 |, 'Capede:: a «A076 
After - ',-.,H6T | , Cap. 6. I64 
" Richard the Firff . Ps _ Cap. 9. A831 
Romans ext Caps-L0. 179 
The Papalty, with ſeven degrees 1 | . Cap. 11. "168 
their Church-Officers "Cap, 12. x81 
_ Seven ſorts of C hrchminteuce * Cap. 13. : . 180 
| Cap. Leho>* Bee 4 
 Romgſeor » Romesfeogh.,.. vide Cap.15. | I82 
cordpenny. Cap. E6+'+ * 7+ 2733262 
Rekbery, Puniſh by the Saxons 6 Cap. 20. ” mmad683 
. By Normans 1-8 ; "  oGap. 22. kn 2x60 
After I2T, 122, x80, 190 | Cap.23- 1 [£79 
Ds agar 2, rnd] falnug Gap. 32. x66 
I Sor. |: GRIT 172 
| Cap. 34- I82 
RET? Nene Law "*G1 Cap. 36. 178 
pagers grip ol 25;| Cap. 5ST. I'6 
SanCtuary 87, 114, I 52 Bigamy 54, &c. 
© Saxons in » England a —s 6 | Glauceſt. cap. La ad, $A 2&7 768 
. Scal, vide Needs, . ns | ne GaPeSe v1 gue {WG 
' Sheriffs, Saxos; , .. ga -qo | © Cap. 6. . ”  2#i<9 
- Extortion, 72,179 | - Gap. 8. 1793189 
- Sumory panifhedt by the Nada 26 "Cap. 9. 168 


The T AB L E. 


Dr CI 


De Religioſis I53 
Weſtm. 2. cap. 13, T7 
Cap. 16. 160 
Cap. 19. I44 
Cap. 24. 176 
Cap. 2.6. 183 
. Cap.29. 168, 178 
Cap. Zo. 164 
Cap. 33- I53 
Cap. 44- 180 
Winton 189, &c. 
CircumſpeCte agatis 145,G6%c. 
Quia emptores I72 
De Judaiſmo 17I 
Quo Warranto 152 
De vaſto I 60 
De conſultatione habenda 148 
De Wardis I 60 
Artic. ſuper Cart. cap. 2. I65 
Cap. 3. 178 
Cap. 9. I79 
Cap. 12. I63 
Cap. 13,14: I73 
Cap. 15. I78 
Cap. 18. I 60 
Conjun&t. feoffat. I 64 
Amortizand. terris I53 
Aſportat. bonis Relig. I52 
De militibus I 84 
Artic. Cleri. I37,146 
Vicecomit. "27, 172, 179 
. Depriſis bonis Cleri 137, 152 
Prerog. Reg. I37 
Cap. 3,13. x60 | 
Cap. 7. I72 
Cap. 9. I75 
Cap. IT. I76 
Cap. 14, I6. 67 
Sub-Deacons . I8 
Suit of Court I25 
Vide Mannor. , 
Synods, Briton 7 
Saxon , 1 2 Z 
Diſadvantages to Prelacy 27 
Norman | 77 
Without the Laity II7 
Power I 54, &c 
All, Saxon Law 66 
Taxes I73 


Vide Free-men. _ 
Tenures, vide Mannor. 


Normans changed them not 100 
Tenures by ſeveral Lords priority 


| I24 
By Eſcheats \ I7T 
Term Saxon 68 
Teſtament, Saxon ibid. 
After 212.6,6G7C. 
Thetts cognizance I2I,222 
Tythes, original I9 
Cognizance | 27 
Normans 86,111,148,149 
Torn, Saxon 41,173. 
Torture amongf? the Saxons 55 


Townſhips and their Courts, Sax- 
| 49 
Normans 2 Ip | G3 
Treafon puniſhed by Saxons 61 
After I2I 


Trover of Goods 89 
Troth-plight III 
Acancies of Churches 111, Gcc. 

al II5 
Vacation, vide Term. . _ 
View of Pledges, Saxon 48 
Norman © 83 
WW - 164,173 
Villains, Saxox 44 
Normans E: 85 
Violence done to Clerks 146 
Ule in deeds of Conveyance, Saxon 
bo 
Uſury 1% I7I 
| W. | 
Ardihip 92, 126, 160, 169. 
Warranty, Saxon 67 

Wears | | 167 
Wera wergilda, Saxon 62 


Weightsand Meaſures,Saxons 2.8 


Normans 88,.168_ 
Widows,vide Socage and Knight- 
ſervice. | Ss 
William the Firſt 70, QC. 
William Rufus + TY 
Wife, Saxow . _ 62 
Will, vide Teſtament. . : 
Witneſſes, deeds Saxon 67 
| Witchery - _ 25 
 Puniſhed by Saxons 60 
balog: +-a9 SR. 
orſhip, Saxon, cogyizance 2.4 
Wrecks mY I76. 


| AN 
_ Hiſtorical and Political Diſcourſe 
' OF THE 


Laws « Government 


ENGLAND 


A 


C H A P. LI . \ 
Of the BRITON S, and their Government. 


f-: HIS is Britain , or rather that part thereof, in 
$27 aftet-ages called Saxony and England, from the + 
peoples Names ranked thither. The Brz- 
tons (to lay aſide all conceipts of Fame) I take 
{Nl to be an iſſue of the Neighbouring Nations , 
2 from the German and Belgick ſhores; induced 
hereto, partly by the vicinity of the Names of 
By he People, Cities, or Towns and Places, but czſcomlib.s. 
more of their Manners and Cuſtoms, both in 
Religion and Civil Government. Barbarians Tacit. Anal. 
they were, and ſo eſteemed by the Romans , that were but refined Barbari- #. 
ans themſelves , and yet they worſhipped an Inviſible, Infinite, Omnipo- Ceſ.com.lib.s 
tent God by Sacrifices : but the greateſt part of their reverence fell ſhort, Tit- 
and reſted upon their Prieſts, whom they accounted the only Secretaries 
that God had on earth,feared their interdi& worſe than death itſelf, and (in 
theſe times of uttermoſt darkneſs)held them forth to neighbouringNations, 
to inſtruct them into an higher excellency than that of brutiſh men. 
In their civil Government they allowed preeminence of their Magiſtrates 
rather than Supremacy, and had many chiefs in a little room ; the Romans 
called them little Kings , for the greater renown of their Empire. But 
others of more ſobriety account them no better than Lords : Of liberties, Czſcomlib.g. 
not much exceeding thoſe of a City ; and theſe (though in time of peace 
| B | | ay 


inde- 


BRITONS. 


_ Lib. 6. 


independant upon each other, yea perpetual Enemies, yet) in time of For- 


reign War, joyned together to chuſe one Head to command them all, ac- 
cording to the'cuſtom of the Germans, as Ceſar noteth. Bur that which 
yet cleareth the matter, is the teſtimony of Dion in the Life of Severus the 
Emperour ,; who exprefly faith, That ix Britain zhe People held the Flelm of 
Government is, their own power.So as theſe were not Kings,nor their Govern- 
ment Monarchical;and yet might be regular enough, conſidering the rude- 
neſs that in. thoſe days overſpread the world. True it is, that by a holy 
man this Nation was in latter times of Barbariſm, called Tyrannorum gens, 
the word being taken mitiori ſenſu, or from a common repute of excel{ive 
cruelty , or oppreſſion by Superiours. As touching their Cruelty, I find 


no footſteps in ſtory : Somewhat refle&eth upon their Sacrifices,as if they * 


offered Mans fleſk ; but . that was common to.the Gau/s, who borrowed 
their Religion from Britain; and it might be founded rather upon an er- 
ror injudgment, than favagenefs of nature. Much leſs cauſe doth appear 
of any cry of oppreſſion upon inferiours, but rather againſt that ; as the 
multitude of Kings or Lords do manifeftly witneſs, who being obſerved in 
the time of Julius Cafer , continued in 7iberius his time and afterwards , 


s 


until m th&Reign of Claudius 'tis ſaid , that Carafacus ruled over many . 


Nations. For it isa certain Maxim , that though great Nations may be 
upholden by power,ſmall Territories muſt be maintained by juſtice; with- 
which,the doox will be ſoon ſet open to the next paſſenger that comes ; 

cially whexg the people are bent to war,as theſe were,and therein had 
aftaingd ſuchexquiſite perfettion of skill in Chariot-ſervice, as muſt needs 
convince us of their much experience againſt themſelves , in regard that 
to other people it was ſcarce known ; no, nor yet toCzſar himtielf, that 
had been practiſed in the Wars of all Nations. And this is all that I can 
produce out of ſtory, touching'the Government of Britazn, before the en- 
try of that light that lightneth every one that cometh into the world. 
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—. 


CHAP.. IL 


Concerning the Converſion of the BR IT O N'S unto the Faith. 


T7 was long before the Son of God was inwombed-, and whiles as yet 
Providence ſeemed to cloſe only with the Jewiſh Nation, and to hover 
overit, asa choice picked place from all the earth, that witlfa gracious 
eye ſurveying the forſaken condition of other Nations, it glanced upon 
this Iſland ; both thoughts and words refleCted on Ifles,7fles of the Gentiles, 
Iſles afar off, as if amongſt them the Lord of all the earth had found out 


. one place that ſhould be to him as the Gemme of the ring of this Terre- 
_ ſtrialGlobe: andif the ways of future providence may be looked upon as 


a gloſs of thoſe Prophecies , we muſt confeſs that this Iſland was concei- 
ved in the womb thereof , long before it was manifeſted to the world. 
To recover the forgotten ways of paſt providence , *is no leſs difficult, 


- than to ſearch out the hidden bowels of future pronfiſes ; and therefore I 


ſhall not buſie my ſelf to find out the particular inſtruments that brought 
Gods preſence into this dark corner, but only glance at the timeand man- 
ner, that it may appear we were not forgotten, nor yet loſt, or leaſt in 
mind, at that time of the diſpenſation of this grace untoall men. I dare 
not inſtance as Gz/das, the certain time of ſix years; yet I may fay, 


that no ſooner was the Scepter departed from Judah , but wh t: 
W 
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ſwift pace , both it and the Law-giver came hither like an Arrow flyin 
through other Countries , but ſticking with a ze plus ultra in this Thand, 
(then a People rather than a Commonwealth) as if we were the onely 
White that then was in God's aim. It's probable in the higheſt 
| that the work was done within the firſt Century, and very nigh about the 
Apoſtolick times; for that in the ſecond Century Britain was a Church 
of Fame, and known to the Fathers that dwelt afar off, even to 7ertul- 
lian and Origen, and-in ſhort time had outreached the Romay confines in - L 
that Iſland, ( which had coſt them above two Hundred years Travel) and 7.1. ay. 
was grown to the ſtate of the firſt Chriſtian Kingdom .that ever was. Judzos.- 
Unto which, if we ſhall allow time for the gathering and growth thereof 
unto this Royal pitch, proportionable tothe half of that which afterward 
was ſpent in the like work, upon the Saxon and Daxiſh Kings, we muſt 
in reaſon conclude that the wotk was firſt ordered by Apoſtolical dire- 
| Qtion, or ſome of their Emiſſaries. Cuſtoms alſo do not obſcurely de- 
clare Ages. For before that Pzus Biſhop of Rome began to ſpeak in the 
big L_—_ of Decrees, it was indifferent to keep Eafter either upon 
the day obſerved by the Roman Church, or on the day according to the 
Jews cuſtom : and although the Roman Church began within fitty years ptarina de vic. 
after the death of Fohx the Evangeliſt, to ſtickle to impoſe their cuſtom Ecutte. 
upon other Churches ; yet the Church of Britain conformed not to that 
courſe by the ſpace of five Hundred years after that time; which refle- Bedal. 5. c: 
&eth probability, that the Church was there ſetled in times of indifferen- 25: 
cy, not by Roman Order, but by ſome other purpoſed MeſſEnger. | 
The manner yet is more remarkable ; for that not onely Principalities 
and Powers, and Spiritual Wickedneſles in high places, ( which are but 
Stumbling-blocks) but alſo nathral wiſdom of the Druides (who were 
Maſters of the Conſciences of the Britons, and their high conceit of their 
excellency above the ordinary ſtrain of men, and unto which the Croſs 
of Chriſt is meer fooliſhneſs ; and above all, the deep obhgement of the 
People unto theſe their Rabbies , in a Devotion beyond the reach of o- 
ther Nations : All theſe, Ifay) ſtood in the way, and rendred the people 
more uncapable of any new Light. But when the time fore-ſet is fully 
come , all Mountains are laid low , and double-folded Doors fly open ; 
and this Conquerour of all Nations attempts Britain, not in the Rear, 
nor by undermining , but aſfails them in' their full ſtrength, preſents in 


come now to be helpers of their joy, and are become the leaders of the _.. | 
blind people in a better way, and unto a better hope; and held forth C9. 
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| CHAP. IIL | 
Of the entry of the Romans into -Britain, and the ſtate thereof 


during their continuance. 


His converſion of the Druides was but the firſt ſtep to that which 
followed 3 for the Decree was more full of grace, than to MAKE pay 2." 
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this Iſle to be only as an Inne for him to whom it was formerly given for a 
poſſeſſion. The Romaxs are called into the work , under whoſe Iron yoak, 
God had fubdued all Nations , thereby more ſpeedily to bring to paſs his 
own conqueſt, both of that one Head , and all its Members. The firſt 
C#far had entred Britain before the Incarnation , and having feen and fa- 
luted it, and played his prize , returned with the fame only of Conqueſt of 
ſome few-Lordſhips neighbouring to the Belgzck ſhore ; and ſo it continued 
correſpondent to the Romans, or rather forgotten of them, till the time of 
Claudius the Emperour ; who being at leiſure to bethink him of the Brz- 
zons Tribute , or rather aſpiring to honour by a way formerly untroden * 
by his Anceſtors , firſt ſetled Colonies in Britazs, and brought it into the 
form of a Province , and ingaged his Succeſlors in a continual War to per- 
fe that work , which outwearied their ſtrength at laſt, and made them 
forego the prey, as too heavy for the Eagle to truſs and carry away. 

It oft befals, that things of deformed ſhape are nevertheleſs of excellent 
ſpirit, and ſerve the turm»beſt of all : and it is no leſs remarkable, that 
this tide of Roman invaſion , however it repreſented to the world little 
other than a tumour of vain-glory in the Romans , that muſt needs be fa- 
tal to the Britons liberty and welfare : yet . by over-ruling providence it 


. conduced ſo much to the Britons future glory , as it muſt be acknowledg- 


£d one of the chief maſter-pieces of ſupernatural moderatorſhip that ever 


- this poor Iſland met with. Firſt, he taught them to bear the yoke, to 


ſtoop, and become traQtable; for ſtubborn ſpirits muſt firſt ſtoop under 
power, befort they will ſtoop to inſtruftion. But this onely in the way, 
for tra&tableneſs, if good enſue not , is of it ſelf but a diſpoſition for evil. 
Secondly , it brought into Britain the knowledge of Arts and Civility ; 
and queſtionleſs it was a wiſe policy of Agricola, to gothat way to work ; 
tor 1t is an eaſie and Royal work to govern wiſe men, but to govern fools 
or mad-men , is a continual ſlavery ; and thus Religion already ſetled in 
Britain, became honoured with a train of Attendants and Handmaids: 
Thirdly, they reduced the number of little Loxdſhips nigher to the more 
honourable eſtate of Monarchy : for the Romans, by dear experience,find- 
ing noſtability or aſſurance in what they had gotten , ſolong as ſo many 
petty Kings had the rule; they wiſely brought the whole into one Pro- 
vince (becauſe it is much eafier to govern many ſubordinate each to other, 
than co-ordinate one with another) over which they allowed one chief, to 
rule the people according to their own Laws , ſaving their ſervice to the 
Romans and their Lieutenants , until they were neceſſitated to yield upall 
to the next occupant. This ſerved the Britiſh Church with a double inte- 
reſt. The firſt, Religion ſpreads ſooner under one uniform Government , 
than under variety ; and under Monarchy. rightly ordered , rather than 
any other Government whatſoever ; albeit that other Governments may 
afford it faſter footing when it is entred. Secondly, Rome was a renowned 
Church throughout the world for gifts and graces; andit is obvious to 
conceive , that it was ſpecially purpoſed by Divine Providence to make 


that place a Fountain , that from thence the knowledge of Chriſt might 


convey it ſelf joyfully with the influence of Imperial power, as the ſpirits 
with the Blood, into all Nations of that vaſt body. 


*  Aboveone hundred years were ſpent in this Provincial way of Govern- 


ment of Britain ,. under the Roman Lieutenants ; during all which time , 
Religion ſpread under ground, whiles the Roman power in a continual war 
fprang upward. Nor is it ſtrange that Religion ſhould thrive in War : 


the Frevch Wars in Edward the Thirds time , þrought much of this hap- 


| pineſ(s 


BRITONS. | of 
pineſs to England from the Waldenſes ; and Germany had no leſs benefit 

by the wars of Charles the. Fifth with the 1talians, French and Turks : and 

thus the Romans levened with the Goſpel, by exchanging men with Britain, 

and other mutual correſpondencies,inſinuated that leven by degrees, which 

in the concluſion prevailed over all. | ED . 

For the Roman Lieutenants having gotten ſure footing in Britain, ſtee- 
red their courſe with a diflerent hand ; generally they were of the Roman 
ſtamp, ſeeking to kill Chrift in the Cradle; and by that means Religion 
met with many ſtorms of bitter perſecution, and fo was compelled to bear 
a low fail: but ſome being more debonaire, and of wiſer obſervation, ſoon 
found, that the way of juſtice and gentleneſs had more Force in Britain 
than Arms,and ſo endeavoured to.maintain that by moderation,whichthey 
had gotten by labour and blood; as it is ever ſeen that where conqueſt 1s 
in the van, gentleneſs follows in the rear, becauſe no Bow can ſtand 
long bent, but at length muſt give in and grow weak. And thus by con- 
nivance, the Britows got a little more ſcope, and Religion more encourage- 
ment, till it became acquainted with the Roman Deputies, began to treat. 
with the Emperours themſelves, and under the wiſe government of Aureli- 
us the Emperour mounting into the Britiſh Throne, Crowned Lucius firſk 
of all Kings with the Royal Title of a Chriſtian. 

He now not ſo much a Vaſlal as a Friend and Ally to the Romans , and 
perceiving the Empire to be paſt, noon, and their Lieutenants to comply 
with the Chriſtians, began to provide for future Genexations, and accor- 
ding to the two grand defeCts of Religion and Juſtice, applied himſelf for 
the eſtabliſhment of both. | 48 

Religion in Britaiy hath hitherto been for the moſt part maintained by 
immediate influence from Heaven. No Schools, no Learning, either © 
maintained or deſired ; the want whereof, together with the perſecutions 
ſtirred up by the Emperours, eſpecially Domizian, brought the Church to 
' ſo low anebb, that the Sacraments ceaſed : for Hiſtories tell us that Zacius 
ſent to Rome for relief , and that the Biſhop of that place (whether Evari- 
ſtus or Eleutherius) ſent over Learned men to Preach and Baptizeboth ,, wa. 
King and People ; and in this, Rowe might probably gain ſome Honoar, an. 181. 
although poſſibly the King intended it not,or much leſs to acknowledg any 
Authority or Power in that Church, over that of Britajx. This att of 
Lucius (0 advanced him in the opinion of Writers, that they know not when 
they have faid enough. Some will have him to be the inſtrument of the 
firſt entry of Religipn into this Iſle; others, that he ſetled a form of 
Church-government under the three Archbiſhops of Loxdep, Tork, and 
Caerlion upon Tske, and 28 Biſhopricks : the firſt of which is cried down 
by many demonſtrative inſtances ; nor can it conſiſt with the ſecond; nor 
that with it, or with the truth of other ſtories. For it neither can be made 
out that Lucius had that large circuit within his Dominion, nor that the 
title of Archbiſhop was in his daies known ; and *tis ve improbable that 
the Britiſh Church was ſo numerous,or that Religion in his time was over- 
ſpread the whole Iſland:nor is there any mentionn any Author of any Mo- 
numents of theſe Archbiſhops, or Biſhops of Brifaiz,: for the ſpace of 200. 
years after this Kin g's reign, and yet no continual r perſecution(thar 
| weread of) that ſhould enforce them to obſcure their profeſſion,or hide 
their heads ; or if ſuch times had been,it would have been expetted that Bj- 
ſhops in thoſe daies ſhould be in Britain,(as well as in other places)moſt fa- 
mous for gifts and graces , and paſs in the forefront of perſecution. But-we 
find no ſuch thing; 'no not in the rages of Djog/efian, which: made the 

C | Britiſh 


COONS a " 
Wy 4 5 oe ans Og AS rotates © 4 ran. ons _ _ i 5 ARGS Df 


TCO - = wo Ah 16-44 I 
a BNPTL CUPS ANT GALLEY oof ante 4h OI rey 


6 


B RIT ONS. 


— 


. Britiſh Church famous for Martyrs : Writers ſpeak of Alban, Amphibalus, 


Aron, Julius and a multitude ot Lay-people, but do not mention one Bi- 


M. weſtm. ſhop, norPresbyter, nor other Clergy-man, but guendam Clericum, a man it 
2n. 399 * ſeemsof nonote, and of unknown name. 1n Charity theretore the Engliſh 


Churclr in thoſe dates muſt be of mean repute for outward pomp ; and 
to liftedup to that height of Archbiſhops, when as Rome it 1elf was 
content with a Biſhop. | 
Somewhat more probable it is , that'is noted by Writers concerning 
Lucius his endeavour to ſettle the Commonwealth and good Laws for Go- 
vernment, and to that end did write a Letter to Eleutherius, Biſhop of 
Rome, for a Model of the Roman Laws ; probably being induced thereun- 
to by the ſplendor of the ſtate of the Rowan-Church ana Commonwealth, 
the onely Favorite of fame in thoſe times through the Northern parts of 
the World. Things afar off, I confeſs, are dim, and 'it is meet that Anti- 
quaries ſhould have the honour due to great after-ſght : And therefore 
E might think ( as ſome of them have done) that the Epittle - of Elea- 
- therius to King Lucius is ſpurious, if T could imagine to what end any 
man ſhould hazard his wits upon ſuch a Fi&tion, or if the incongruities 
charged againſt it were incurable ; but being allowed to be firit wruten in 
Latine, and then tranſlated into Britiſh for the peoples fatisiaction, and 
in'that Language (the Original being loſt) traduced to poſterity ; and 
then by ſome Latine Writer in after-ages returned into Latine , and fo 
derived to theſe times { all which very probably hath been ; ) ſuch occa- 
ſions of (exceptions well ariſe by miſtake of Tranſlators and Tranſcribers 
in ignorant times, and the ſubſtance nevertheleſs remain entire and true. 
Conſidering therefore that the matter of that Epiſtle ſavoureth of the 


Cic. Attic. 2. , > x 
= Ou © purer fimes of the Church, and fo contrary to the dregs of Romulus, I mean, 


the-policy, praCtice, and language of the Roman Clergy inthelſe latter 
ages, wherein this forgery (it ſo it be) was made ; I mult allow it to paſs 
for eurrant for the ſubſtance, not juſtifying the ſyllabical writing thereot. 
- Toothers it ſeemeth needleſs and vain, that Lucius ſhould fend for a 
model to Elentherius, when as the Roman Deputies and Legions at home 
- might have fatisfied the Kings deſire in that particular, 'or their own ex- 
perience might have taught them grounds ſufficient, after two hundred 
years converſe with the Romaxs, that they ſhould have little needed a model 
for that whiehthey ſaw continually before their view, or might have un- 
derſtood by inquiry of their own acquaintance. But what could be ex- 
peCted of rough Souldiers, concerning torm of government of a Common- 
wealth? orif ſome exceeded the ordinary ſtrain in policy,yet they were too 
wiſe to communicate ſuch Pearls to conquered Nations, that ought to look 
no higher than the will of the Conquerour, and ſubſiſt in no better con- 
dition than- may be controlled by the Supream Imperial Law of the Lord 
Paramount; of if in this they had correſponded to the deſires of the Br/- 
tains, yet being for the moſt part ignorant of the main, they could ne- 


- Ver have ſatisfied the expeCtations of a Chriſtian King, who defires ſixch 


aLaw s may befriend Religion, and wherein no man was more like to 
give direction than Elentherius , who ſeeing a kind of enmity between 


_ the' Roman-Laws, and Chriſt's Kingdom , ſends to the King a fair refuſal 


of his requeſt, upon this ground, that Leges Romanas &' Cafaris ſemper re- 
probare poſſumus.' He ſaw that they were not well grounded, he there- 
tore refers-theKing to the ſacred Scripture, that is truth itſelf. Laws that 
come nigheſt tot are moſt conſtant, and make the Government more 
eaſie' for: the Magiſtrate, - quiet for the People, and delightful to all; - 
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cauſe mens mindes are ſetled mm expectation of tuture events in Govern- 
ment, according to the preſent rule; and changes in courſe of Govern- 
ment, are looked at as uncoth motions of the Celeſtial Bodies, portending 
Judge:nents or Diſſotution. This was the way of humane wiſdom ; * 
but God hath an eye on all this beyon.l all reach of Pre-congeit of man, 
which was to make England happy in the enjoying of a better Law and 
Government than Rome, hov: glorious ſoever then it was ; and to deliver 
that Iſland from the common danger of the World ; for had we once 
come under the Law of the firſt Beaſt, as we were under les Power; we 
had been in danger of keing Lorn Slaves under the Law -of the ſecond 
Beaſt, as other Nations were, who cannot ſhake it off to this day. | 
But Lucius lived not to effect this work; 1t was much Fries by the 
evil of the times, nothing was more changeable: Then the Emperours 
grew many of them fo vitious, as they were a burthen to Mankind ; 
nor could they endure any Deputy or Lieutenant that were of better 
fame than thernſelves had. Some of them minded the aflaigs of the 
Eaſt, others of the North, none of them were ad omnia. And the Lieu- 
renants in Britaiy, either too good for their Emperour, and fo were ſoon 
removed ; or too bad for the people of the Land, and never ſuffered to 
ret free from Tumults and Inſurre&tions : Sothat neither Lxczus could 
prevail,norany of his Succeſſors ; butpaſling through continual croſs flouds 
of Perſecutions uncer Maximrnus, Diorlefian, nd Maximinianus, and ma- 
ny Civil Broiles, till the tunes of Conſtantine, at length the Haven was 
attained. | 
For Conſtantine having overcome Maxentius, and gotten thereby into the 
higheſt Orb of Government in the Empire; reflected ſuch an amiable af- 
pett upon the Churches, eſpecially in Britazy, as if he kad intended to pay 
to them all that God had lent him. A wiſe Prince he was queſtionleſs; 
yet towards the Church ſhewed more affeftion ; endeavouring to reduce 
the Government in every place unto the Roman Prototype, and therein 
added much honour to that See, eſpecially to Pope Sylveſter, whoſe Scholar 
he had been. This may ſeem a ſufficient inducement to perſwade, that he 
was the firſt Patron of Engliſh Prelacy, ſeeing we find it in no approved 
teſtimony before that time, nor was it long after, when as the preſence of 


the Britiſh Biſhops are found at the Synod by him called at Arles, viz. Concil. Brit, 


the Biſhops ( not Arch-biſhops ) of London and York, and the Biſhop of ** 
Maldune, and thoſe in no great pomp, it the relation be true, that by rea- 
ſon of their poverty they were not able to undergo the charge of their 
| Journey and Attendance ; ſo as it ſeems they had but new ſet up, and had 
not yet found out the right way of trade that the Biſhops had attained. 
And thus God ordered firſt the ſetling of a Government of the Church 
in Britain, and its Liberties, tefore the Secular part enjoyed any ; thereig 
working with this Nation, as with a man, making him to be bonus homs 
before he can be bonus civis. 
The Church of Britain thus ſet together , is wound up for motion ; 
_ ſoon learned the uſe of Synods trom that Synod at Arles, if the 
it not before: and took as much power-to themſelves in their Synods 
as in other Countries were uſed, and ſomewhat more to boot. For they 
had the hap to continue in Brizain in free courſe, a full century of years, 
before the Civil Magiſtrate had any other power, but what was wrapped 
up under the allowance of their Romon Maſters ; who like, Gallio, looked 
upon the Church-aftairs as out of their Sphear , and therefore cared for 
none of thoſe things ; or if the zeal of any See far prevailed, it was much 
C . 
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in favour of the Biſhops, upon whom the Emperours began to dote as 
Oracles ; and this raiſed the price of the Clergy, and taught them the 
way to fiſh for themſelves. No wonder it is therefore if Synods in Brz- 

* tain, or rather the Clergy in the Synods, (which protably were then the 
repreſentative Body of the Nation ) ſwayed all that was free from the 
Roman-Magiſtracy, and in ſome things out-reached their Limits, eſpecially 
during the interim wherein the Romars held the Arms of civil Magiſtra- 
cy bound , and let the Clergy have their ſcope, that ſoon began to be am- 
bient, and conceit a new Idza of deportment, like that of the ſecond Beaſt 
in its Infancy. Nor did the Britons eſpy their danger herein, for they 
had been uſed to idolizetheir Druides , and it was no more but facing a- 
bout to do as much for their Biſhops. | 
_ . Of this power of Synods I ſhall propound but three Preſidents, and ſo 
draw toa Concluſion of what I think meet to note concerning the Brz- 
ziſhaffairs. Iſupoſe it will not be doubted but that publick Conſultations 
concerning the publick Government of any Place or Nation, ought not 
to be called but by the Supream Power ; and that ſuch Conſultations are 
to be dire&ted by that Supream Power. The Britons had a King, and 

= m—_— yet without his confent they call a Synod againit the Pelagian Hereſie, 
Ds Cc and chuſe a Moderator from beyond the Sea, and by that Synod not one- 

ly overwhelmed the Hereſie, but excommunicated their King. This 
was a National Synod, and might well ſtand with the rule of State, which 
then had ſeated the Supream Power in the People, as I formerly noted 
out of Dion. But it could be no warrant for that which followed, vz. 
that a Country Synod ſhould excommunicate a King , as'it befel in the 
the caſes of Moris and Morcant : or that ſuch a Synod ſhould intermed- 

Concil. Brie dle in matters of Meum and tuum, as in the caſe of Loxmack, who havin 

P: 49:02+32- invaded the patrimony of the Church, the Biſhop of Lundaf, in a Synod 

335. of his Clergy, enjoyned him Penance. And the like befel unto Brock- 

vaile, who was compelled by the Synod to make amends to Civiliack 
Biſhop of Landaf} for injury to him done: Which I note not by way of 
imputation ; for thisexorbitancy (if ſo it were) might correſpond with 
theſe Times, wherein very probable it is, that Juſtice could not be had 
elfewhere. And had the Clergy been as careful of Holineſs, as in the 
former caſes they ſeem falous tor Juſtice, Britain muſt have had the re- 
pute of a Nation of Prieſts and Holy men, rather than of Tyrants : where- 
as it was become a glut of wickedneſs, and a burden that Gcd would 

Gildzs, endureno longer : Which rendereth their Synod liable to Exception , as 

being fuch as were either lifted up, or drawn 'aſide ; and as the Liſt#o the 

Cloath, ſheweth that the Nation ſtood in need of that inſtruction, which 

with a ſtrong hand God wrought into them by the fad Calamity which 
a\ ; 


enſueth. 
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CHAP IV. 


Of the entry of the Saxons, and their Manner of Government. 


\ N T Aſted with time, and wounded by eternal doom, the glory of the 
| VV Weſtern Empire going down apace, now draweth nigh unto its 
— everlaſting night; and that vaſt body (not able longer to ſabſiſt, but dying 
by degrees) abandons this Iſle of -Brztain its utmotit limit, -and laſt: —_— 
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ed, to ſubſiſt alone milerably, or elſe to die, The choice was more diffi- 

* cult by how much the more England was much waſted in the Roman Wars, 

the flower of their ſtrength ſpent in Forraign ſervice , the remainder byt 

few, and theſe excceding vicious; and which was worlt of all , ingaged 

by the Romans ing a War with the Pitts , againſt whom the Rowans them- 

ſelves found it too burdenſome for ſome ot them to hold out, without the 

help of a Wall : and albeit that the very name of an old Servant of four 

hundred years continuance , my have moved a Romgn heart to commi- 

ſcrate, yet their ſpirits fail , and forſaken Exg/and muſt now go into the 

wilderneſs, and naked as they are , endure the brunt of the cold ſtorms of 

the Northern Pi#s, without any ſhelter but the hidden will of God then 

frowning upon them.In this condition,they half deſperate,ſeek fora cure in 

reaſon worſe than the diſeaſe. For it had been better for them to have 

ſcooped to hard conditions with the P:&s,conſidering they were gll but one 

people, and differing only by. the breadth of a wall, than to call in a new 

people whoſe qualities they were yeny of; and at the beſt to make 

them their companioyps , who might prove (as they afterwards did) both 

Lords and Maſters over them. But there is no reaſon againſt God's will. 

The Britons needed preſent help , they overlaid by invaſions from the amian. l. 16. 

Pits (who ſoon eſpied the Romans gone, and their own ger» ſent 

for aid where they were moſt like to ſpeed for the preſent, and lett the fu- 

ture to look to it ſelf. Treland was nigh, but we find nothing concerning 

their intereſt in ſhipping; the Frexch Coaſts were not their own men, be- 

ing yet within the Romas Line : and none were at liberty, but ſfuchas 

were never ſubdued by the Romans ; only the Saxoxs are 1n the thoughts Zoſſimus hiſt, 

of the Britons, a mighty people not far off, able to mate the Romays in > 3 

their chiefeſt pride; and though in a manner Borderers upon the Rawar 

world, yet unſubdued by them, uſed to the Wars, mighty at Sea, and now 

given over by the Romans 1na plain field, wereat leiſure, and ſo well knew 

the way to Britain, that the Romans intituled the Coaſts of Norfolk ang 

Suffolk the Saxons Coaſts, from the many viſits that the Saxons had alrea- ,,;._ 11.49 

dy made into thoſe parts, full ſore againſt the Romans wills. 30. : 
I hold it both needleſs and fruitleſs to enter into the Liſts , concerning 

the original of the Saxons; whether they were Natives from the Northern 

parts of Germany , or theReliques of the Macedonian Army under Alex- 

ander. But it ſeems their Government about the time of 7iberius wasin 

the general ſo ſuitable to the Greczavs , asif not by the Reliques of Alex- Suffrid. Perruy 

anders Army (which is generally agreed, emptied it ſelf into the North) _ antiquir. 

yet-by the Neighbourhood of Greece unto theſe Nations, it cannot be ima- 7 OP 

gined, but much of the Greczan wiſdom was derived into thoſe parts, lon 

before the Romans glory was mounted up to the full pitch ; and becauſe 

this wiſdom could never be thus imported, but in veſſels of mans fleſh, rig- 

ged according to the Grecian guize, it may be well fuppoſed, that there js 

tome conſanguinity between the Saxoxs and the Greczans, although thede- 

grees benot known. The people were a free people, governed by Laws , 

and thoſe made not after the manner of the Gawls (as Ceſar noteth) by the caſ. Com. 

great men, but by the people ; and therefore called a free-people , be- 

cauſe they are a Law to themſelves , and this was a priviledge belongi 

toall the Germays , as Tacitus obſerveth, in caſes of moſt publick conſe- 

quence, de majoribus omnes; like unto the manner both of the Athenians niftor. Germ, 

and Lacedemonians in their Concio. For which cauſe alfo I take the. Gauls Army” _ 

to be ſtrangers in Blood unto the Britons, however nigh they were in ha- curg, & Ly- 

bitation. That ſome matters of action (eſpecially concerning the publick 


fafety) 


— tt. 
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fatery)were by that general vote concluded and ordered,ſeems probably by 
their manner of meeting with their weapons. But ſuch matters as were of 
leſs concernment, the Councel of Lords determined de minoribus Principes, 
faith the ſame Author. Their Country they divided into Counties or Circu- 
its all under the government of eoiiivn Lords, like the Athenian territory 
under the Archoxtes. Theſe(with the other Princes)had the judicial power of 
diſtributive juſtice commited to them , together with one hundred of the 
Commons out of each diviſion. The Election of theſe Princes with their Com- 
miſſion, was concluded inter majora by the general Aſſembly, and they ex- 
ecuted their Commiſſion in Circuits, like unto the Arhevian Heliaſtick 'or 
Subdial Court, which was rural, and for the moſt part kept in the open aire. 
In brief, their judicial proceedings were very ſuitable to the Athenian, but 
their military more like the Lacedomonian, whom above all others in their 
manners they moſt reſembled. In their Religion they were very devout,ſa- 
ving that they much reſted in the reverence they bare to their Prieſts, whom 
they made the moderator of their general Aſſembly, their Judge, Advocate, 
ar Executioner in Martial Law ; therein ſubmitting to them as unto Gods 
inſtrument. They worſhip an inviſible and an infinite Diety ; mans fleſh 
is their Sacrifice of higheſt account : and asoften as they make inquiry by 
lots, they do it with that ſolemn reverence as may put all the Chriſtian 
world to the bluſh, precatus Deos, celumgue ſuſpiciens ; and this done by the 
Prieſt of the Town, if it be in publick cauſes, or otherwiſe if private, then 
by the maſter of the Family ; fo as they had Family-worſhip as well as pub- 
lick. Theſe things I note, that it may appear how nigh theſe invited gueſis 
reſemble the old Religion of the Brztons, and how probableit is, that this 
Hand hath from time to time been no other than as a Sewer to empty the 
ſuperfluity of the German Nations; and how the influence of theie old 
principles doth work in the fundamental government of this Kingdom, to 
this preſent day. Theſe are the inſtruments choſen by God, and called by 
the Britons to be their deliverers from their Enemies, which they did in- 
deed ; yet not ſwayed thereto by love of Juſtice or compatlicn (for if writers 
fay true, they were no better than higi-way-men both Ly Sea and Land) 


' but by their Jove of ipoil and prey, and by the diſpleature of God againſt a 


ditfolute people. They proteſs friendſhip nevertheleſs in their firſt entrance ; 
but eſpying the weakneſs of the Britons, and feeling the ſtrength of the 
Pifts, and finding the Land large and good, they toon pickt quarrels with 
their Hoaſt, made peace with the Ps, and of tained Friends, becoming un- 
fained Foes to the Britons, ſcattered a poor remnant of Chriſtians, ſome to 
the furtheſt corners of the Kingdom, others into forrain Nations, like ſo 
many Seeds-men, to ſow the precious Seed of Life in a favage ſoil. And 
thoſe few that remained behind, profiting under much miſery, by their 
doctrine and good example yielded better bleſſings unto their new-come 


"gueſts than they either expected or deſired. And thus the milſeries of poor 


Britain became riches of mercy to the North and Eaſtern people ; and the 
ruines here, the foundations of many famous Churches elſe-where. Nor | 
yet was pry from the Britons utterly taken away, nor their blood drawn 
out to the laſt drop, or their name quite blotted out of the book of fame : 
for whereas two things make men miſerable, viz. the heavineſs of the bur- 
den without, and the tailing of the heart within, and Gods ordinary way of 
redreſs of the former beginneth in raking away the latter ; thus dealt he 
with the Britons. For in danger, as want of ſtrength breeds fear, and that 
(by extremity) deſpair, ſo delpair oftentimes revives into a kind of rage 
that puts ſtrength forth beyond reaſon ; I fay beyond reafon, for cauſe can- 
not 


SAXO XN S. II 
not be given thereof, other than Gods extraordinary diſpenſation in a judi- 
ciary way, when- he fecth the ſtronger to wax infolent over the weaker. 
Thus the'Britovs fled from the Pits fo long as they had any hope of relief 
from the Saxons; but being become their Enemies, and purſuing them to 
the-low-water mark, that 1n all reaſon they muſt either drink or bleed their 
laſt ; then their courage revived, and by divers ViCtories, by the ſpace of 
200 years, God ſtopped the haſty Conqueſt of the Saxovys. The reſult 
whereof, by truces, leagues, commerce. converſqtion, and marriages be- | 
tween theſe two Nations, declared plainly that it was too late for the Sax- 
ons to get all ; their bounds being predetermined by God, and thus decla- | 
red to the world. In- all which, God (taming the Britons pride by the 
Saxons power, and diſcovering the Saxons darkneſs by the Britons light) 
made himſelf Lord over both people in the concluſion. | a8 


CHAP. V. hy 


Of Auſtin's coming to the Saxons in England. His Enter- 
tainment, and Work. | 


Uring theſe troubleſome times, came a third party that wrought 
|) more trouble to this Ifle than either Pi or Saxon , for it troubled 
all. This was the Canonical power of the Roman Biſhop, now called the 
Univerſal Biſhop. For the Roman Emperour having removed the Impe- 
rial reſidence to Conſtantinople, weakned the Weſtern part of the Empire ; 
and expoſed it not only to the forrain invaſions of the Goths, Vandals, 
Herules, Lombards, and other tletcs of people, that about theſe times, by ſe- 
cret inſtin& were weary of their own dwellings; but alſo to the riſing 
power of the Biſhop of Rome, and purpoſely for his advancement. Who yaucter. 505. 
by patience out-rode the ſtorms of forrain force, and took advantage of 
thoſe publick calamitous times to inſinuate deeper into the Conſciencts of 
diſtreſſed people, that knew no other conſolation -in a plundred eſtate, but 
from 'God and the Biſhop, who was the chief in account amongſt them. 
The power of the Biſhop of Rome thus growing in the Weſt, made him to 
out-reach not only his own Dioceſs and Province, but®to mind a kind of 
Ecclefiaſtical Empire, and a title according thereunto ; which at length he 
attained from an Emperor fitted for his turn ; and that was enough to 
make him paſs for currant in the Empire. But Britain» was forſaken by 
the Roman Empire above 15 3 years before : So as, though the Emperor 
could prefer his Chaplains Power or Honour as far as his own, which was 
to the French ſhore ; yet Britain was in another world under the Saxons 
power and not worth looking, after tif the plundering was over, and 
the Saxon affairs ſetled ; ſoas ſome fat may beyhad. Then an inſtrument is 
ſought aſter for the work, and none is found fo far fit to wind the Saxon up . 
to the Roman bent asa Monk, that was a holy humble man in the opinion 
of all, but of thoſe that were ſo in the truth, and knew him. This is Au/tiz, 
ſent by Pope Gregory to do a work that would not be publickly owned. It 
was pretended to bring, Religion to the Saxons in England ; therefore they 
give him the title of the Saxon Apoſtle; but to be plain, it was to bring ina 
Church-policy, with a kind of worſhip that rendred the Latria to God, and 
the Dulia toRome. The Saxons were not wholly, diſtitute of Religion, and 
that,Gregory himſelf in his Letter to Brunchilda,the French Queen,confeſleth, Greg. Epiſt. 
Indicamus, faith he, ad nos perveniſe Ecclefiam Anglicanam velle fieri Chriſti- b.5.Epift.$9. 
| anam ; 


* . 
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anam:ſo as there wasa good diſpoſition to Religion betore ever Auſtin came, 

and ſuch an-one as rang loud to Rowe. But far more evident is it from the 

Saxons keeping of Eaſter more Aftatigo, which cuſtom alſo continued after 

Bed.hiſt.lib.3. Auſtins comung fifty years, ſore againſt Auſfins will. - The diſpute between 

cap. 25 Coleman and Wilfride bears witneſs to that ; and it had Leen a miraculous 

ignorance or hardneſs, had the Saxons, a people ordained for mercy (as the 

Bed-hiſt.lib.1. Savel thewed) converſed with the Chriſtian Britons and PitSabove 150 

cap- 23 =, Jears,without any touch of their Religion. If we then take Aſi in his beſt 

3 colour, he might be ſaid to bring Religion to the South-Saxons, after the 

Bed.hift.lib.z. Roman garb; and his hotteſt diſputes about Eaſter, Tonſure, the Roman 

caP- 27 in. 2, {UPTEIMACY 3 -and his own Legatine power, and his worthy Queries to the 

PF Pope, ſhew he regarded more the faſhion than the thing ; andthe faſhion 

of his perſon, more than the work he pretended ; for he loved ſtate, and to | 
GregEpiſt..7. be ſomewhat like to the Legate of an Univerſal Biſhop; and therefore of 
Epiſt. 13-7- a Monk he ſuddenly becomes a Biſhop in Germany, before ever he had a 
Concil. Brir. Dioceſs, er ſaw England ; and after he perceived that his work was like to 
_ thrive, he returned, and was made Archbiſhop of the Saxoxs, before any 
Bed-hiſtib,,, other Biſhops were amongſt them ; and after three years had the Pall, 
cap. 29 with title of Supremacy over the Britiſh Biſhops that never ſubmitted to 

him. 

His advantages were, firſt his entrance upon Xet, the furtheſt corner 

of all the Iſland from the Britains and Pifs, and fo leſs prejudiced by their - 
Church-policy; and at that very time intereſſed in the Roman air above 

all the other Saxons - for their King had Married a Daughter of France, 

Bedhift lib.s, One that was a pupil to Rome, and adevout woman; ſhe firſt —_ Au- 

cap.-2s ſpin into acceptance with tne King, who alſo at that preſent held the chief 
Greg, | = power of all the Saxon Kings in this Iſle, which was now of great efficacy 
" inthis work; for where Religion and powtr flow from one ſpring to one 
os ſtream, it is hard to chuſe the one, and refuſe the other. And thus Rome 
may thank France for the firſt earneſt they had of all the riches of England, 

and we for the firſt entrance of all our enſuing bondage and miſery. Au- 

8. 2Theſ.2. ſzin had alſo a gift or trick of working miracles, whether more ſuitable to 
| the working of Satan, or of God, I cannot define. It ſeems they walked 
onely in the dark ; for either the Britons ſaw through them, or ſaw them 

not; nor could Au{ir with his miracles or fineſs ſettle one footftep of his 
Church-poliy amongſt them ; happily they remembring the Roman 

\ liked the worſe of the Roman woman; and the rather becauſe the 

Carriage of their Meſſenger was as full of the Archbiſhop, as it was empty 

of the Chriſtian. I would not touch upon particular paſſages of aQtion, 

but that it is fo remarkable, that 4#/#z» himſelf, but a Novice in compariſon 

of the Britiſh Biſhops (the cleareſt lights that the Northern parts'of the 

world then had, and unto whom the right hand of fellowſhip was due by 

the Roman Canon) ſhould nevertifileſs ſhew no more reſpect to them at 

their firſt ſolemn entrance into his preſence than to Vaſſals. I would not 

but note the fame as a ſtrong argument that this whole work ab initio, 

was but a vapour of Prelacy. This the Britiſh Biſhops ſoon eſpied, and 

ſhaped himan anſwer ſuitable to his meſſage, the ſubſtance whereof was 

afterward ſent him in writing by the Abbot of Bangor, and of late publiſhed 


by Sir Henry Spelman, as followeth : ® 
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E it known ( and without deubt ) unto you, that we all, and 
every one of us, are obedient and ſubje& to the Church 
God, and to the Pope of Rome, and to every godly Chriſtian, 
to love every one in his degree, in perfe& Charity, and to help e- 
very one of them, by word and deed to be Children of God : And 
other obedience than this I do not know to be due to him whon: 
you name to be Pope; nor by the Father of Fathers to be clai- 
- med or demanded. And this obedience we are ready to give and 
pay to him, and to every Chriftian continually. Beſides, we are 
under the government of the Biſþop of Caerleon upon Ucke, who 
is to overſee under God over us, and cauſe us to keep the way 


ſpiritual. 


This was the Britons reſolution, and they were as good as their word; 
for they maintained the liberty of their Church five hundred years after - 
this time; and were the laſt of all the Churches of Exrope that gave their 
power tothe Roman beaſt ; and Henry the Eighth, that came of that bl&od 
by Teuther, the firſt that took away that power again. Auſtin having 
met with this affrorit, arid perceiving that the Britons were ſtronger in 
their Faith than he by his Miracles, caſt about to try the Saxozs courteſie ; 
that what the Ephod could not, the Sword wrapt up therein ſhould:” Tfy 
not that he procured, but he threatned or propheſied the deſtruction of the 
Monks of Bangor ; and it came to pals, and the accaſion by writers loudly ,..11:a w... 
fuſpetted. Nevertheleſs the Saxoxs were not ſo zealous of their new Re- cap. 2. 
ligion, as to make a new National quarrel between the Britons and them. Condit Brie. 
ſelves, bat left the game to be played out by Auſtin; who finding by ex- * * 
perience that it would not prove the work of one man, left it to ſucceſſors 
to work out by degrees in efflux of time. And thus Auſtin, neither good 
Servant to the Servant of Servants; nor good Monk, retires to ſettle his 
Saxon province, and to preſent, or rather to proſtitute -it to the luſts of 
that red Whore; which was the general piety of thoſe ignorant times: 
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CHAP. VI. 
Of the Imbodying of Prelacy into the Government of this K ingdom. 


| hm think that the platform of the myſtery of iniquity (when boiled 
to the height) was ever fore-ſeen, or in the aim of the-wicked ſpirits on 
_ -—- br in'Hell. Yet —_— all rapid this —_ 
irth, filled with fubtilty and miſchief, guided principally by occaſion, and 
over-ruled by. the Juſt and Wiſdom of 'God, to make'a yoke for Mo- 
narchs, and a ſcourge to the world for their' refuſal of the government of 
Chriſt, until this Monſter came to perfe&tion ; and wherein thenifelves 
were feloes de ſe, and wroughttheir own miſchief. For = in — 
as a/third Proprietor with King/and People, and having pathered- the"jnit 
terials of a Chutch, reaſon told them that a form of goverament muſt be _ 
ſetled in that Church. The'Saxons had no'iprinciples- of their own (for 
they had no-kearning) and'to:go' to = Britons for a*pattern mightbe 
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ignoble; and where the choice is ſmall, it is ſoon made. Rome held now 
the moſt part of the Churches of Zarepe at School; the Saxoxs ſoon reſblye, 


' Rome that had been their Mother, ſhall be alſo their Father : And thus at 


one draught they drank upa Potion ofthe whole Hierarclry of Rome from, 
the Pope to the Apparator, with a quicquid imponitur & imponerur, which 
was of ſuch lafting efficacy, that it ceafeth not to work even to this day, al- 


'though it was ſlow in the firſt operation. For the Saxons had a Common- 


wealth founded im the liberty of the people ; and it was a maſterpiece for 
Aaſtia and the Clergy, fo to work, as to remain members of this Com- 


. mon-wealth, and yet retain their hearts for Rome, which was now grown 


almoſt to the pitch of that Antichriſt. For reaſon muſt rieeds tell them, 
that the Saxon principles would not ſuffer them to be ad omnia for Rome,nor 
the:Roman Cananallow themtto be wholly Saxon ; and they faw plainly 
that the times were too tender to endure them to be declarative on either 
part ; and therefore they choſe a third way, which was to preſerve the 
municipal Laws in moderation towards the Canon , and to that end to 
endeavour ſuch a temper upon the State as muſt admit them to ke in re- 
pute, ſuch as without whom the Common-wealth could, not well ſubſift; 
nqmore thana body without a foul ; and that few occaſions ſhould befal, 
but (at leaſt in ordine remoto) muſt refle& upon both, and then all reaſon 
will beſpeak them. to joynin the legiſlative power and government of this 
ingdom ; but eſpecially as Biſhops, who ere now Magye ſpes altera Rome, 
and the very ot; of wiſdom and learning. And unto this temper 
the Saxons were ſufficiently prepared and inclinable; for it was no new 
thing for them to admit their Heatheniſh Prieſts into their general mee- 
tings, and allow them much power thergn; and then it is but the perſon 
, and they muſt do-as much for their Biſhops, now they are be: 


; come Chriſtian ; eſpecially themſelves being all for the field, and -over- 


grown with a general ignorance, the common diſeaſe of thoſe times. Kings 
were.in no better condition : it was hard for. them to be Baptized, and not 
to.. be Baptized into: Rewe, and commonly under ſuch' a Covenant as 
though many might repent of, yet none durſt amend + For whenas the 
Pope ,is Lord of the Conſciences of the people, the Kings power may 
ſometimes out-face, but can never govern-: the Saxon Kings were there- 
fore fain to make a vertue of neceſſity, and advance Biſhops to be com- 
mon favorites both of Rome and themſelves, to maintain good corre- 
ſpondency between both Swords; and to countenance the power of the 
temporal Magiſtrate in caſes ofdiſpnte, elſe he oftentimes might command, 
and yet go without. Thus entred the Prelates upon affairs of Kings and 
ingdoms, and became lovers'of Lordſhips;and troublers of States ;'and if 
in any thing they ſerved their Country, they ſerved Rome much more ; 
their merchandiſe was made of the policies-and Counſels! of all Kingdoms 
and States, and ſuch returns procerded as were ſtill fubſervient to the Ro- 
mag enereh ;; 29d they intoxicated ns domeſtick __— —— ono 
ner, as they generall red, and. NAAY! tynes came! JNOrt 0f:! home. 
Nevertheleſs, at the iſt is was but rare, ,clancular, and- covered with 
much modeſty ; for. (excepting ſuch choice, ſpirits as Auftiy had) Raman 
Prelacy in theſe younger times was but Velvet-headed,: and! enduretmot 
mugh greatneſ$or hig titles, bit ſpake like a Lamb ; Ego non werbis: quero 
erari, ſed moribus, fad. this'Gregory tothe Alexandrian:Biſhop,,who 
-put upon hin the title; of Univerſal Biſhop or Pope:!-and whereds| he 


Greapital had in a way of Courtſhip: calld Grezwies Count communis lanes 
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quis ſum & qui eſtis. Thus Prelacy firſt conveyed it. ſelf into 0 Inion, 
afterwards into conſcience ; and ambition coming in the rear, made it be- 


m_— 


come both Biſhop and Lord. 
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C H A P. VIL 
PE Of Metropolitans in the Saxons time. 
Eing in purſuit of the Government of this Kingdom in elder times,and 
| therein firſt of the perſons with their relation, then of their work, 
and laſtly of their Courts and Laws,and now in hand with the Eccleſiaſtical 
-perſons, I ſhall deſcend to their particular ranks or degrees, and ſhall ſhew 
what they were in their original, and what overplus they had by Laws. 
And firſt concerning the Metropolitan. In his original, his Office was to 
viſitthe Biſhops, admoniſh and exhort them, and in full Synod to correct 
ſuch diſorders as the Biſhop could not reform, and in all things to proceed 
according to the preſcript Canon. | 
Thus witneſſeth Boniface, an Archbiſhop to an Archbiſhop of an Arch- Concil. Brix. 
biſhop ; not according to the practice of the times wherein it was written, P: 25% 
but ggeording to the ancient rule. '- For long before Boniface his fime Arch- An. 745; 
biſkgys were 1woln beyond the girt of the Canon; and before that England 
wJhonoured with that rank ot men, Metropolitans were become Metro- 
negbians, and aboveall rule, but that of their own will, and through.cor- 
mon cuſtom had no regard toanhy other ; fa as if Exg/and will have them, 
it muſt be content to have them with their faults. But the truth is, . the 
dignity, or title.(which you will) was a plant of that virulent, naturethat 
would ſcarce keep under-ground in the time of the hotteſt perſecution : 1p, cene 
For Steven, Biſhop of Rome, liked the title of Univerſal Biſhop. And after cap. 7. ? 
alittle peace, it's a wonder how it grew to that height that it had ; and no preg 
leſs wonderful that the Saxons gave entertainment to ſuch Potentates. 
Much. of whoſe ſpirits they. might have obſerved in the entrance of their 
firſt Archbiſhop Au/ty, if God had not given them over to thraldom un- 
der:the-myſtery of iniquity (of /inful .man aſpiring into. the place of God, 
taught by that Courtly meſſenger of Rowe) becaule they woulg not ſtoop 
m_—_ myſtery of godlineſs, God manifeſted in the fleſh, as it was tay, 
in ſimplicity by the rural Pifs and Britons. But this wasnot all, for 
cauſe Archbiſhops were gotten above Canon, whiclr was thought ſcanda- 
Jous; therefore they gave as large a power by Canon asthe former uſurpa- 
tion amounted unto, and fo ſtretched the Canon to the. mirid of the-xnan, 
whenas they ſhould -have rather reduced-.the 'man to the Canon. Th 
words of the Canon.in our Engliſh tongue, run thus : /t felongs to the Me- 
tropolian Biſhop to rule Gods Churches ; to govern, chuſe, appaint, confirm, aud 
remove Abbots, Abboteſſes, Presbyters, and Deacons ; and herewith the King _ 
hath nothing toda. | And thus, though the apparent power of Archbiſhops 1... 
was.great and-unlimited, yet:what more was wrapped: up, in that word p. 15%. __ .. 
Churches, only. time,muſt declare; for it. is very likely that in thoſe daies -* +, 
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it was not underſtood : yet the-praCtice doth.not obſcurely deelare the mar- 

ter, for before this Law. was eſtabliſhed by Wirhered urn Council (where- | 

in Bertnaldus Archbiſhop of Canterbury was preſident,. and who was firſt an ty... 

Primate of -Exg/and) Theodore Archbilhop; of. -C anterbury uſed ſuch power | 

over other Biſhops in ordaining.or remoying-them, as a, Writer ſaith, that 

tis rule was no other thaw per tuthatioand impetus animi., ' But the Metro- 
| | D328 politari 
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Malmsb. li. 1. politan in England as the times then were, had yet a further advantage, 


CEP. 2, 


Ant.Brit.p.54- 


Ant. Brit. 


Concil. Brit. 
133 _ 
Ant. Brit. 45. 


Ibid. 53. 


Concil. Brit. 
238, 246,261, 


Mag. Cent. 


CaP. To 


' humbly,ſt 


even over Kings themſelves; for there were divers Kingdoms in this Iſland, 
and Kings had no further power thar' their limits atforded them : Bur 
there was but one Metropolitan for a long time in all the Saxon Territories, 
ſo as his power was in ſpirituals over many Kingdoms, and fo he became 
indeed Alterius orbis Papa. And it was a remarkable teſtimony of Gods 
ſpecial providence, that the ſpirits of theſe petty Popes ſhould be fo 
bound up under the notion of the infallibility of the Roman Chair, that 
they had not torn the Exropean Church intoas many Popedoms as Provin- 
ces. But no doubt God ordered it for a Scourge to the World, that Anti- 
chriſt ſhould be but one, that he might be the more abſolute Tyrant ; and 
that Kings ſhould bow down their necks under the double or rather mul- 
tiple yoke of Pope and Archbiſhops, for their Rebellion againſt the King of 
Kings. | . | 


A Y 
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CHAP. VII. 
Of the Saxon Biſbops. 


1 

Ad not Biſhops been ſomewhat ſatable, the Roman Clergy had not 

been like it ſelf; and it had been contrary to Awuſtir's princiÞtts to 

have advanced to Biſhopricks men better qualified than himſelf. 
firſt ruled the SaxoxChurch joyntly in the nature of a Presbytery,till abGur 
Sixty years after Auf7ix's time , their pride would not endure together 
any longer, and it may be ſomewhat untraQtable under the Metro- 
politan,tharreſolved to be prouder than all ; and thereupon Theodore Arch- 
biſhop of Canterbury firſt divided his Province into Five Dioceſles, and by 
appointment of the Kings and People placed Biſhops over each , every one 
of them being of the right Roman ſtamp , as himſelf was of the right Ro- 
man ſhaving. And it had been a wonder if Epiſcopacy (now for the ſpace of 
Three LabFed years degenerated, and that into ſuch a-monſtrous ſhape as a 
Pope)ſhould by tranſplanting become regenerate into their original conditi- 
on of'\meekneſs and humility. But it is a much greater wonder that they 
ſhould become ſo purely ambitious asnot to endure a thought of the ways of 


— 


ſobriety, but would be proud by Law ; to let all the world know that they 


held it no infirmity,but an honour. For albeit that in the firſt time the Bi 
ſhops work was to inſtru&t &: teach,to ſee the ſervice of God to be diligently 
& purely adminiſtred in publick Congregations,to Exhort, Reprove,& by 
teaching to amend ſuch mattersas he ſhould find in life and DoQtrine con- 
trary to Religion ; and accordingly they carried themſelves meckly and 
ying peace truth, and medled not with Secular Afﬀairs: they 


Bed. hiſtlib.q, 2Te NOW grown up into State, and muſt now ride on horſe-back, that were 


Cap. 3+ 


Concil Brit. 


196. 
An. 697. 


Ibid. 329. 
An. 816, 


wont to goon foot Preaching the Word ; and muſt be reſpeCted above the 
. rank of ordinary Presbyt 


; none muſt doubt of their truth,nor queſtion 
their words, but they muſt be holden Sacred, as the word of a King, /ine ja- 
ramento fit irr __ Their preſence muſt be a 'SanCtuary againſt all 
violence; all Clerks and Religious houſes muſt ſtoop under their power ; 


their ſentence muſt bedefinitive: and thus advanced, they muſt keep ſtate, 
viz. not go too farto meet Princes in their approach towards them, norto 
light off their Horſes backs to do Princes Reverence at their meeting ; Be- 
cauſet 
Conflan*% have himſelfotherwiſe, and after the 
I4- ” | 


are equal to Princes and Emperours : and if any Biſhop ſhall be- 
ruſtical faſhion (for ſuch are the 


words 


S4SXONE  . 


it became a part of their Office to aſſiſt Judges in ſecular cauſes, to ſee that ?; ! yo 


up,let them ſtand aſide, that room may be made for their Train. 


. . _— _ » - mn _ 
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CHAP IX. 
| Of the Saxon Precbyters.* | , 


Be follow their Lords the. Biſhops as faſt as they can hunt ; for b& —_ 
ing of the ſame Order (as the leſs proud times acknowledged) they Concil Bri: 
would not be under foot, and the others above the top: True it is, that *”” 
the Biſhops loaded them with Canons, and kept them under by hard 
work, under the trick of Canonical obedience ; yet it wgs no part of their 
meaning to ſuffer them-to become vile in the eyes of the Laity, for they Concil, Brir. 
knew well enough that the Presbyters muſt be their bridles to lead and $1445. 
curb the people, and their eyes to ſee whether the winds from below blew Tbid. gos. © 
fair or foul for them; whoſe conſciences already told them that they meri- Concil. Bric. | 
ted not much favour from the people. They ſe it therefore neceſfary to fi. Athet c.z. 
inhaunce the price of a Pregbyter ſomewhat within the alloye of a Biſhop, LCanurc. 14 
to the end that the Presbytery may not be too like the Babyloniah 1 -— 
| mage,whoſe head was Gold,and feet of Iron and Clay. A Presbyter there-- * ' 

fore they will have to be of equal Repute with a Baron; and his perſon 
ſhall be in Repute fo Sacred, as that all wrong done thereunto muſt be 
doubly puniſhed, with fatisfation to the party, and to the Church. His 
Credit or Fame muſt not be touched by Lay-teſtimony : Nor is he to be 
judged by any Secular power ; but to be honoured as an Angel. . Such are 

inſtruments of the Biſhops Government ;- and theſe are put as a glafs 

between the Biſhops and people, and could repreſent the people to the'Bi- - 
ſhop black or white, and the Biſhop to them in like manner, as they plea- 
ſd; and fo under fear of the Biſhops curſe,kept the people in awe to them- 


ſelvesand it. 
CHAP. 
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Deacons. 


Sub-deacons. 


Acolites. 


Exorciſts. 


P- $4» 


Lecturers. 


Oſtiaries. 


SAXONS. 


CHAP. X. 
bes Of other inferiour C hurch-Officers among ft the Saxons.”  * 


NF- had other inferiour degrees of the Clergy, which becauſe they 
are meerly ſubſervient, and not conſiderable m Church-govern- 
ment, I ſhall only touch upon them. The firſt are called Deacons, which 
wereattending upon the Presbyters to.bring the offerings to the Altar, to 
read the Goſpel, to Baptize, . and Adminiſter the Lords Supper. "Then 
follow the Sub-deacons, who uſed to attend the Deacons with conſecrated 
Veſſels, and other neceſlaries for the Adminiſtring of the Sacrements. Next 
theſe Acolztes, which waited with the Trapers ready lighted while the Gof-' 
pel was read, and the Sacrament &onſecrated. Then Exorci/ts, that ſerved 


- todiſpoſſeſs ſuchas are poſſeſſed by the Devil; an office (as it may ſeem) of 
Concil. Brit, 


little uſe, yet very ancient ; for they are found at the Synod at Arles, which 
was within Three hundred years after Chriſt's death. Lefarers came next, 
who ſerved to.read and expound ; and theſe were of uſe when Churches 
began to. multiply, and Presbyters grew idle: Laſtly, Oftzaries ; which 
uſed to ring the bells, and open and ſhut the Church-doors. IN 

Theſe are the ſeveral ranks of Church-officers, being Seven in-number, 
(for Biſhops and Presbyters make but one) and might be (as thus ordered) 
the Seven heads of the Beaſt whereon the woman fitteth ;.and with much 
ado make up a kind of Church-ſervice, ſomewhat like a great Zoe in a 
ſhip-yard at the ſtirring of a lirtte log, -and axe nevertheleſs well paid for” 
their labour. "— | 


———_____C__ 


. |  CHAP.-XE Lo oH TT 
| Of Church-mens maintenance among$i the Saxons. 


Take no notice in this account of the. 4bbots and, Pwvors, and other ſuch 
J Religious merf, as they were then called ; nor can I paſs them amongft 
the number of Church-governours or Officers, being:no other than. as a 
ſixth finger, or an excreſcence that the -body ,might' well ſpare, and yer 
they ſucked up much of the blood and ſpirits thereof. But as touching the 


. maintenance of thoſe formerly mentioned, who had a-conſtant influence in 
. the Government ofthe affairs of the publick worſhip of God, and regard of 


{tlvation of the Souls of the people ; I ſay their mainzenance was diverfly 


raiſed, and as diverſly imployed. Firſt, through the bounty of Kings and 


great men, Lands and: Mannors were beſtowed upon the Metropolitan-and 
Biſhops, in free Alms;. and .trom- theſe aroſe the maintenance that aſcetided 
upn abundance to the higher Region of the Clergy; ut came again'cin 
thin dews ſcarce enough to keep the Husbandmans hope from deſpair;:0> 
therwiſe had not the Prelates ſo ſoon mounted up into;the- chair of !Pomp 
and State, as they did. I fay, theſe are given-in tree; Alms,,or more plain- 
ly,-as Alms free from all {ervioe.;-and-this was'doubtleſs ſoon thought 
upan, for it was former]y in. preſident; with their,;Heatheniſh-Priefls 
and Druids, as Ceſar noteth,. that they had ownirim; rerum immunita- 
tem : yet with the exception of works of publick charity and -lafety, fach 
GA: as 
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as are maintaining of High-ways, repairing of Bridges, and fortifying of 

Caſtles, Oc. and - preſidents are — The —— Se 

to this wages was appointed, was the worſhip of God, and increaſe of Re- 

ligion ; and thus not only many of the Kings Subjects were exempted 

from publick ſervice, but much of the Revenue of the Kingdom formerly 

imployed for the publick ſafety, became acquitted from the ſervice of the . 

Field, to the ſervice of the Bead ; the ſtrength of the Kingdom much im- 

paired, and the Subjects much grieved ; who in thoſe early times faw the 

inconveniences, and complained thereof to their Kings, but could not pre- 14 pars in vie. 

vail. This was the vintage of Kings and great men, but the gleanings of Eadrick; Abd. 

the people were much more plentiful ; for beſides the Courts (which fwell- 

ed as the irregularities of thoſe times increaſed, and thereby enriched the 

Cofers of that covetous Generation, the greateſt part whereof ought by 

the Canon to go to the publick) the beſt part of the ſetled maintenance, e- on you 

ſpecially of the inferiour degrees, aroſe from the good affeCtions of the peo- 513: 

ple, who were either forward to offer, or eafily perſwaded to forgo con Ecd3r- 

ſtant ſupply for the Church-men out of their Eſtates, as well real as per- 

ſonal, eſpecially in the particulars enſuing. The moſt ancient of all the 

reſt was the firſt-fruits, which was by way ofeminency called Cyrick-ſceate, rirffreies 

or in more plain Engliſh, Church free ; which was always payable upon St. 

Martins day unto the Biſhop out of that houſe where the party did inhabit 

upon the day or Feaſt of the Nativity. It . was firſt granted by Parlia- Concil. Betr. 

ment in the time of King za; and in caſe of neglett of payment, or denial, 5; od 

it was penal eleven-fold to the Biſhop, beſidesa fine to the King, as was af. Concil. Brir. 

terwards ordered by Canutus. | 23 jt Fo 0909 
Afﬀter the firſt-fruits cometh to conſideration the Revenue of 'Tythes, 754es. - 

the which I find no publick AC of State to warrant,till the Legatine Coun- Concil. Bri. 

cil under Offa : Although the Canon was more ancient. | The Biſhop at _ 

the firſt was the general Receiver as well of theſe as of the former, aid by 

him they were divided into Three parts, and imployed one to the poor;  .. ... 

another for the maintenance of the Church; and a Third part for the 23g, 

maintenance of the Presbyter. But in future times many ACts of State fuc- 

ceeded concerning this, amongſt which that grant of Azhelwolfe muſt be . 

a little pauſed upon. Some Writers ſay:;that he = the tenth Manſion, Gt pact, 

and the tenth of all his goods : but Maimsbury faith, the tenth of the hides Lib. 2. cap. 2. 

of Land ; but in the Donation it ſelf, as it is by him recited, it is the Tenth | 

Manſion. But Matth. Weſtm. underſtands that he gave the Tenth part 

of his Kingdom, but in the Donation by him publiſhed it is decimam pay. ** 35+ 

tem terre mee. In my opinion, all this being by Tradition, little can be 

grounded thereupon. The-form of the Donation it ſelf is uncertain and 

various, the inference or relation more uncertain and unadviſed ; for if the 

King had granted that which was not his own, it could neither be accoun- 

ted pious or rational. . Nor do we find in the Donation that" the King in 

preciſe words gave the Land, or the Tenth part of the Land of his King- 

dom, but the Tenth of his Land in the Kingdom : And: the exemplifica- 

tion publiſhed by Marth. Weftm. countenanceth the fame, -albeit the Hiſto- 

rian obſerved it not. But ſuppoſe that the Kingdom joyned with the King 

in the canceſſian, and that it was the courſe to pas it onely in the Kings 

name,, yet could not the 'Tenth Hide, Tenth Manfion, or Tenth part of 

the 'Kingdom be granted, without confuſion in the poſſeſſions of the peo- 

ple. ; For either ſome particular perſons muſt part with all their poſletli- 

ons, or elſe out of every mans roſſedton muſt have-ifſued a proportionable 

ſupply; or laſtly a Tenth part of every mans poſſeſſion, or Honſe and _ 

mu 


ts 
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mult be ſet forth from the reſt ; or ſome muſt loſe all and become beggars, 
to ſave others: all which are to me equally improbable. Nevertheleſs 1 
do not takethe thing to be wholly fabulous, but may rather ſuppoſe that 
either a Tenth was given out of the Kings own Demeſnes, which is moſt 
probable ; or elſe the Tenth of the profits of the Lands throughout the 
Kingdom ; and that it was by publick AC of State, and that clauſe forgot- 
\_ _. ten by Hiſtorians. And thus might a good preſident be led to. 4/fred, . 
bn Sit. Athelftan, and other Kings,who ſerled Tythes under payment of penalties, 
An. 505. . . and appointed the times of payment,viz. The ſmall Ttihes at Whitſontide, 
beag = - * and the great Tithes at Alho/lantide. 
Luminaries, Another Tribute was that of Luminaries, which by. Alfred and Gun- 
Concil. Brit. .#hrum Was firſt ſetled by Law, although it had been before claimed by Canon. 
Tvia, zas. It was payable thrice a year, viz. Hollantide, Candlemas, and Eaſter, at 
An. 1032: each time half a penny upon every Hide of Land ; and this was under a 
penalty alſo. | 
Another Income aroſe from the Plough, and under the name of Plough- 
RR" * Alms: At the firſt it was granted by Edvard the Elder generally, and the 
179% walue wasa penny upon every plough ; andin after-times it was ordained 
An. 1009. to be paid Fifteen days after Eaſter. | | 
-- Next comes a Fee at the death of the party, which was commonly call- 
Seul-ſhot. ed Soul ſhot, and paid (beforethe dead body was butied) unto that Church 
p: {4s where the dead parties dwelling was. So as they never left paying and 
An. 1009, asking fo long as the body was above ground ; and this it's probable tur- 
ned into that fee which was afterward called a Mortuary. : | 
Glebe The incumbent alſo of every Church had Glebe laid to the Church; - be- 
Concil. Brit. ſides ob/ations, and other cafual profits,. as well ariſing from houſes border- 
260. ing upon the Church, as otherwiſe. All theſe four laſt were payable to the 
an- 75% Prieſt of that particular Congregation, and: had not their beginning till 
Pariſhescame to be {etled. | 
- Laſtly, the zeal of the charity of Eng/and was not ſo cold as to contain 
it ſelf within it's own bounds : Fhey were a dependent Church upon Rome, 
and their old Mother muſt not be forgotten. An alms is granted ; for 
under that lowly title it paſſed firſt, but afterwards called Rowſcot or Romes- 
feogh, or Heord-penny ; for it was a penny upon every hearth or chimney, 
payable at the Feaſt of St. Peter ad vincula; and therefore alſo called Peter- 
pence : it was for the Popes uſe ; and was ſetled under great penalties up- 
Concil. Brie. ON the defaulters. Tt aroſe by: degrees.and parcels :' For firſt na the Sax- 
p-230. - on King granteda penny out of.every houſe in his Kingdom : Aﬀter him 
an- 725: . Offa granted it out of every dwelling houſe that had ground thereto occu- 
p.31z: Picdtothe yearly value of Thirty pence, excepting [the Lands which he 
an. 751. had purpoſed for the Monaſtery at St. Albans. Thus Offa had a much lar- 
An. 83:7 ger Dominion than Za, and was King over. Three and twenty Shires. Af- 
ter whom Athelwolf paſſed a new grant thereof out of his whole Kingdom, 
which waswell-nigh all that part which was.called Saxony, with this previ- 
ſo nevertheleſs, ths where a-man had divers dwelling houſes, he was to 
pay onely for that houſe wherein he dwelt at the time of payment. After- 
tbid.6. 1, Ward Edward the Confeſſor confirmed that Donation out of ſuch 'Tene- 
ments as had Thirty pence vivz pecunie. If then it be granted, that the 
Saxon Subjects had any property 1n their Lands or Tenements, asno man 
ever queſtioned, then could not this charge be impoſed without the: pub- 
lick conſent of the people ; and then the aſſertions of Polydore and the 
Monks, who tell us that 74 and Offa had made the whole Kingdom tribu- 
tary to Rome, muſt needs bea miſtake, both in the perſon, and the nature 


of 


Peter-pence. , 


+ 
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of the gift, ſeeing there is a much more diflerence Letween an Alms and 
a Tribute, than between the King and the People. Now that it was an 
Alms, and not a Tribute, may apear , for that the original was a ſuddain _ 
pang of Zeal, conceived agd born in one breath, while the King was at Vit Offz: 19: 
Rome ; and therefore not impoſed as a Tribute. _— it was ex rega- 
li munificentia, and therefore tree. Thirdly, it was exprefly the gift of the — 
King ; for the Law of St. Edward, which provideth for the recovery of | ona 
the Arrears of this Money, and enjoyneth that they muſt be paid to the Gonc1l: Erir. 
King, and not to Rome, as it was in the days of Canutus and Edgar , ren- Þ621- 
_ dereth the reaſon thereof to be, becauſe it was the Kings Alms. | 

Secondly, that it was an Alms onely from the King, and out of 'his own 
Demeſnes, may ſeem not improbable, becauſe it was ex regali munificettia, 
which could never be affirmed if the gift had been out of the Eſtates of 
others. Secondly, it was granted onely out of ſuch houſes as yielded 
Thirty pence Rent, called vive pecunie , becauſe in thoſe times Rent was 
paid in ViCtual ; fo as it may ſeem that onely Farms were charged here- 
with : and not all mens Farms neither ; for the general income will ne- 
ver anſwer that proportion. The particular hereof I ſhall in brief ſet 
forth. It appeareth in the former Quotation, that Offa charged this Lea- 
vy upon the Inhabitants dwelling in Nine ſeveral Dioceſles, viz. Hereford, 
which contained the City and County adjacent. 2. Worceſter, containing 
the Cities and Shires of it and Glouceſter. 3. Litchfield, containing War- 
wickſhire, Cheſhire, Staffordſhire, Shropſhire, and Derbyſhire. 4. Leiceſter, 
with the County adjacent. 5. Lincoln with the County adjacent. 5. Dor- 
cheſter, whereto belonged Northamptonſhire , _— , Bedford- 
ſhire, Huntingtonſhire, Cambridgeſhire, and half Hertfordſhire. 7. Lon- 
don, with Eſſex, Middleſex, and the other half of Zerrfordſhire. 8. Helm- 
bam, with Norfolk. 9. Domuck or Dunwich, with Suffolk. In which nine 
Dioceſſes were two and Twenty Shires. And he further granted it out of 
Spatinghenſhire , (now Nottingham ) whoſe Church belonged to Tork. 
But in Ehelwolfs time the Grant was enlarged, and extended into Fifteen 
Dioceſſes ; which, together with their ſeveral charge out of the Engliſh 


Martyrology, I ſhall particularize, as followeth : Fox Maryr, 
4 "IP 

Cantuar. Dioceſ. — 07 18 © 
London —— —— 16 10 0 
Roffen OF I2 © 
Norwic — 21 10 © 
Elienum —— — O5 OO © 
Lincoln ——— 42 OO © 
Ciſtrens —— O8 oo © 
Winton — ——1I7 06 8 
Exon — =————09 05 0 
Wigorn — IO O5 © 
Hereford —O6 OO © 
Bathon IZ OF © 
Latisburgh —I7 OO © 
Coventry — IO O5 © 
Ebor — II IO © 

200 06 8 


The whole Sum whereof not exceeding Two hundred pounds Six ſhil- 
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lings and Eight pence, will not amount toSeven hundred pounds of now- 
currant Money, if the weight of a Penny was not leſs in thoſe times than 
In the Reign of Edward the Firſt, when it was the Tweatieth part of an 
Ourice, and that the Twelfth part of a Pound, as by the Statute thereof 
made may appear. Nor can the difference be much ( if any ) in regard 
. of the vicinity of the time of this extra&t to that of the Statute : for 
though no particular date thereof appear, yet it ſeemeth to be done af- 
| ter the Tranſlation of the See from Thetford to Norwich , which 
was done in William Rufus his time ; and atter the ereCting of the Bi- 
BricAnt.p.18. ſhoprick of Ely, which was in the time of ZHexry the Firſt. Now albeit 
this charge was in future times diverſly ordered and changed ; yet upon 
this account it will appear, that not above Eight and forty thouſand and 
Eighty Houſes were charged in this time of Edward the Second with this 
eſlment; which is a very ſmall proportion to the number of Houſes 
of Husbandry in theſe days, arid much more inferiour to the proportion 
of Houſes in thoſe times, if Polydores obſervation be true , that in the 
Conquetour's time there were Sixty thouſand Knights Fees; and as others, 
Fifty thouſand Pariſhes. It may therefore be rather thought that none 
but the-Kings Farmers were charged herewith, notwithſtanding the poſ*i- 
tiveRelations of Writers, who in this caſe, as in moſt others, wherein the 
credit of Rome is engaged*, ſpare not to telieve lightly, and ro write 
largely. And thus for their Sevenfold Church-Officers, we have alfo as 
many kinds of conſtant maintenance. One in Lands and Tenements, 
and Six ſeveral kinds out of the Profits and the perſonal Eſtate, beſides 
the emergent benefits of Oblations and others formerly mentioned. 


—— 
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CHAP. XII. 
Of the ſeveral Precins of Furiſdiftions of Church-Gover- 


nours amongs$} the Saxons. 


| T1 Church-Officers thus called to the Drum and paid , are ſent to 

their ſeveral charges over Provinces, Dioceſſes, Deaneries, and Pa- 

MalmC. riſhes, as they could be ſetled by time and occaſion. Before the Saxons 

Reg. lib.1.c.4- arrival, Loydon had the Metropolitan Sea , or was the. chiefeſt in prece- 

dency ; for Arch-biſhops the Britons had none. Afterwards, by advice 
of the Wiſe-men, Canterbury obtained the precedency, for the honour of 

Auſtin, who was there buried. The number of Provinces, and their ſe- 

Bed. hiſt. lib. veral Metropolitan Sees , was firſt ordered by advice of Pope Gregory, 

1: cP-29- who appointed two Arch-Biſhops in Saxony; the_one to reſide at Canter- 

bury, the other at Tork ; and that each ot them ſhould have Twelve Bi- 

ſhops under them. But this could never be compleated till Auſtin was 
dead; as by the Epiſtle of Xenulphus to Pope. Leo appeareth. .Nor then 
Malmsb. loco had the Pope the whole power herein intailed to his Tripple Crown ; for 
Vic. offz. the fame Epiſtle witneſſeth, that the Council of the wiſezmen'of the King- 
Malmb. = dom, ruled the caſe of the Primacy of Canterbury. And Offa the King at- 
_ Brit terward divided the Province of Canterbury into two Ptovinces, which tor- 
Antiq. Brit. merly was but one. The PrecinCts of Dioceſſes have been altered ordina- 
_ Erit. rily by Kings, or the Arch-biſhops and their Synods, as the lives of thoſe 
M. Weſtm. firſt Arch-biſhops ſet forth. Theodore had divided his Province into Five 
An. 775+ .' Dioceſks, and within a hundred years after Ofa we find it increaſed into 
: eleven Dioceſles. q Dio- 
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Dioceſſes have alſo been ſubdivided into inferiour Precin&ts, called Dea- 
waries or Decanaries, the chief of which was wont tobe a Presbyter of the 
higheſt note, called Decaxus, or Arch. Presbyter. The name was taken from 
. that Precin&of the Lay power, called Decennaries, having Ten Presbyters 
under his viſit, even as the Decemners under their chief. . The ſmalleſt Pre- Edw. conf. 
cin& was that of the Pariſh , the overſight whereof was the Presbyters Lindyood.Lr: 
work. They had Abbeys and other religious Houſes ; but theſe were de conſtir.c.r. 
however Regular.among themſelves, yet Irregular in regard of Church- 


> 


government, whereof I treat. 


A 


CHAP. XIIL. 


Of the manner of the Prelates Government of the Saxon-Church. 


Aving diſcourſed of the Perſons and PrecinQs, it now -befals ta ? 
H touch upon the manner of the Government of the Church by the 
Saxon-Prelates ; which was not wrapped up in the narrow cloiet of pri- 
vate opinion, but ſtated and regulated by publick Council, as well in the 

making as executing of Laws already made. This courſe was learned yynew. geft 
from antiquity, and inforced upon them by a Roman-conſtitution , in the 4——_— 
caſe that concerned Arch-biſhop Theodore and Wilfrid, upon this ground, '* 253: 
Quod enim multoram concilio geritur nulli conſentientium ingerat ſcandalum. 

Theſe are moſt ordinarily called Synods, although at the pleaſure of the 
Relator called alſo Councils , and are either Dioceſan, or Provincial , or garonivs 
National, and theſe either particular or general. The general conſiſted An- 939. 
of all the Biſhops and Clergy ; and ſuch. was the Synod under Arch- 

Biſhop Dunſtan called. The National Synods were diverſly called ; 
ſometimes by the Pope , ſometimes by the King , as the firſt moving 
occaſion concerned either of them. For Pope Agatho in a Synod at ynes.ogett 
Rome, ordered that a Synod ſhould be called in Saxony ( viz. England) ponrit. lib. 3. 
Sacroſanita authoritate & noſtra Synodali unitate; and many Legatine Sy- I 29% 
nods in ſucceeding times demonſtrate the ſame. That the Saxon Kings 
alſo called them upon occaſion , is obvious through all the Councils, and 
needleſs to inſtance amongſt,ſo many particulars. The Provincial Synods concil. Brit. 
were ſometimes convocated by the King, and ſometimes by the Arch-bi- P-191-310. & 
ſhop, and ſometimes joyntly. The Dioceſan were called by the Biſhop. In '* 
the National and Provincial , ſometimes Kings moderated alone , ſome- 
times the Arch-biſhop alone, and ſometimes they joyned together. y;4.416.3:8 
The Aſſiſtants were others , both of the Clergy and Laity, of ſeveral 387. ; 
Ranks or Degrees ; and it ſeemeth that Women were not wholly exclu- 
ded ; for in a Synod under Withered King of Xent, Abbatiſſes were pre- 
ſent. and atteſted the a&s of that Synod , together with others of the 
Clergy of greater degree. The matters in ation were either the ma- 
king or executing of Laws for Government ; and ( becauſe few Laws 

ed that did not ſome way refle& upon the King and people, as well 

as the Clergy ) the King was for the moſt part preſent, and always the 
Lords, and others : Yet if the mattersconcerned the Church in the firſt 
aCt, the King though preſent, the Arch-biſhop was nevertheleſs Preſident ; conch. Brie. 
as it beſel at a Synod at Cleverſhoe, An. 747. and another at Celchith, An. 245-317,387- 
816. Andin the Reign of Edward the Elder, though the Synod was 
called by the King, yet the GY was Preſident, — 
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which it may be in the ſum well conceived, that in the penning of the 
Councils aforeſaid, either the Clergy ( being Pen-men.): were partial. or 
negligent in the ſetting down of the right form ; and that the Kings cal- 
led theſe Aſſemblies by inſtance of the Archbiſhop , and ſometime preſi- 

ded in his own perſon, and ſometimesdeputed the Archbiſhop thereunto. 
The executing of Laws was for the moſt part left to the Diocefan 
Synods ; yet when the caſes concerned great men, the.moregeneral Coun- 
cils had the cognizance, and therein proceeded ſtritly, ſparing no per- 
M. weſtm, 100s of what degree ſoever. Examples we find” hereot, amongit others, 
An. 955. 958. Of one inceſtuous Lord , and two delinquent Kings , Edwy and Edgar. 
Concil. Brit. Nay they ſpared not the whole Kingdom; for in the quarrel between 
why Cenulphus the King, and Archbiſhop W:frid, the whole Kingdom was un- 
der interdiC&t for ſix years ſpace; and no Baptiſm adminiſtred all that 
time. Nor were they very nice in medling with matters beyond their 
ſphere, even with matters of Property ; for at'a Provincial Council ( for 
| ſoit is called ) they bore all down before them, even the King himſelf, 
fvid.319.332, 25 in the.caſe between Cenwpbus the King, and the Archbiſhop of Cay- 
Concil. Brit, Ferbury, concerning, the Monaſtery of Cotham. The like alſo of ano- 
P: 334 ther Synod concerning the Monaſtery of Weſtburgh : It's true, the Lords 
were preſent ; and it may be faid, that what was done, was done in their 
* right; yet the Clergy had the rule, and begat the Child ; and the Lay- 
- Lords onely might challenge right to the name. This concurrence of the 
Laity with the Clergy contracted much buſineſs, and by that means a 
cuſtomary power, which once rooted , the Clergy after they ſaw their 
time ( though not without difficulty ) turned both King and Lords out, 
and ſhut the doors after them, © and ſo poſſeſſed themſelves of the whole 

by Survivorſhip. But of this hereafter. : | | 
The particular Dioceſan Synods were, as I faid, called by the Biſhops 
Mag. cent. 8, Within their ſeveral Dioceſſes. The work therein was to preach the Word 
CaP. 9. as a preparative ; then to viſit and enquire of the manners of the Cler- 
gy in the worſhip of God, and of all matters of ſcandal, and them to 
corre. Theſe Synods were to be holden twice every year, at certain 
times ; and if they met with any matter too hard for them to reform, 


they referred it to the Provincial or National Synod. 


Ibid. 337. 


: CH A'F. : XIV. 
Of Cauſes Eccleſiaſtical. 


A* the power of Synods grew by d , fo did alfo their work ; 
Herefie. both which did mutually breed and feed each other. Their work 
An. 446, conſiſted in the reforming and fetling matters of Dottrine and Pradtice. 
The firſt was the moſt ancient,and which firſt occaſioned the uke of Synods. 

In this Iſland the Pelagian ZZereffe brought in the firſt precedent of 

Synods that we have extant ; and herein it will admit of no denial, 

but in the infancy of the Church the Teachers are the principal Judges 

of the nature of Errour and Hereſie , as alſo of the truth ; as the 

\ Church is the beſt guide to every Chriſtian in his firſt inſtruftion in the 
principles ; but after ſome growth there is that in every Church and 

Chriſtian that makes itſelf party in judging of truth and errour joyntly 


with the firſt Teachers. And therefore'tis not without reaſon, that in _ 
; r 


—_—— 
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firſt Synod, although Germanus was called Judex, yet the people hath' the Bed. hiſt. Le. | 
name of Arbiter, and-*tis faid that they did conteſtare judiciums. ] 
| Blaſphemy was queſtionleſs under Qhurch-cenſure , but I find no foot- Blſpheny. 
ſteps of any particular Law againft it ; yet in Scotlayd a Law was Concil. Brit: 
made to puniſh it with cutting'out the Tongue- of the Delinquent : But P: 347: 
it may be feared that neither the Saxons nor their Roman Teachers, were "_ 
fo zealous for the honbur of Gods Name, as toregard that odious fin ; un- 
lefs we-:ſhould aecount them fo holy as that they were not tainted there- 
with, and ſo needed rio Law. | By 
But Apoſtacy was arr early fin, and ſoon provided againſt ; the Church- 4poftacy. 
cenſure : was allowed: of in Britain before the Saxons Church had any An. 314- . 
breath : Afterward it was puniſhed by Fine and-Impriſonment, by a Law —_ —_— 
made by Alfred, as he'provided in like manner for other Church-Laws. Ibid. 367. 
The times anciently were not 1o zealous for due obſervance of Divine paiſe Wer- 
Worſhip, unleſs by the Church-nien who were the Leaders therein ; a ſip. 
foreign Canon was made to enforce that: Duty long before, but it would Canon. Apoſt. 
not down with the rude Saxons: they:, or the greater ſort of theni, © 
were content to come to Church onely to pray and hear the Word, and 
ſo went away. This/is noted by that ancient Writer in nature of an im- Bed-hiſt.lib.3, 
putation, as if ſomewhat elſe was to be done, which they neglected ; this P25 
ſomewhat was the Maſs, which in thoſe days was wont to be aCted after yy. cent. 7. 
the Sermon ended. And. it's probable that if the Nobles were ſo ill trai- cp. 5. 
ned up, . the inferiour ſort was'worſe; and yet find we noLaw to con- 
ftrain/ their diligence : -or to Tpeak-more plainly, it's very likely the Sa- concil. Bric. 
xons were ſo reſolute in their Worſhip, as there was eithee little need of p: 306- 
Law td retain them,' or little ufe of Law: to rechim them. '-For it's ob- 
ſerved in their late Pfalter, that the Roman Clergy was not more forward 
to Imageor Saint-worſhip, than the people were backward thereto ; and 
therein ſhewed thernſelves the true Secd of their Anceſtors in Gerniany, of Tacit. Mor. 
' whomit's obſerved that they endured not Images, but worſhipped a Deity <= 
which they ſaw ſola reverentia. fs | 
Sorcery and Witchcraft they had in abomination: yet it was a ſin al- 
ways in a miſt, and hard to be diſcerned but by the quick-ſighted Clergy ; 
and therefore it was left to their cenſure, as # ſin againſt the Worſhip of conci, Brie. 
God. This Ethebald the Mercian King firſt endowed them with ; and 245. An. 145- 
they alone exercifed the Cognizance thereof till A/fred's time, who infli- tbid. 377. 
ed thereupon the penalty of Baniſhment : but if any were killed by in- 1ia. 405. 
chantment, the delinquent ſuffered death by a Law made by /Ethelftay. 4n- 528- 
And thus by degrees became one and the fame Crime puniſhable in ſeve- 
ral Juriſdictions, in ſeveral reſpe&s. 
Concerning Perjury, the Prelates had much to do tfierewith in future p,,;,,,, 
times ; and they had the firſt hint from Tra the Saxon King's Grant to 
them of power to take Teſtimonies upon Oath, as ſuppoſing that the Re- 11, $x.tlg 
verence that men might bear to their Perſons and FunQtiens, would the 
rather over-awe their Tongues in witneſſing; that they would not dare 
to fallifie, leſt theſe knowing men ſhould eſpy it, and forthwith give them 
their doom. But no poſitive Law ellowed them that power of fentence, ,, , .s. 
till Zche/taw's Law gave it; and upon convition by the fame Law, di- ; 
ſteſted rpg _ for ever. 
Sacriteage comes in the next place, being a particular Crime meerly of ,, 1 
the Clergy-mens inventiori and naming ; for before they baptized ir, ro _—_— 
might have well enough called it Theft, Oppreſſion, or Extortion. This 
Crime the Prelates held under their Cognizance by vertue of that general 
wu Ma- 
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Concil. Brit ' Maxime, 7hat all wrong done to the Church, muft be. judged by the Church. 
f-r27- The firſt time that I can obſerve they:challenged this-power, was by Eg- 
Ibid. 255. \.. bert Archbiſhop of Tork 1n the Seventh Century. RINEL. 
> But nothing. was more their own than Simony;'and that may .be the 
© - reaſon why we find fo little thereof either for the diſcovery or correQting 
5 png 6 of it. All former Crimes were in their firſt a&t deſtructive to the Church, 
gb but this advantageous; and therefore though the Canons roar loud, yet 
the.execution is not mortal, becauſe it's bent againſt the dignity, and not 
the gain. And although the Canon would not that any Presbyter ſhould 
be made, but preſented therewith to:ſome place to.exerciſe his FunRtion 
-- in, yet it ſeryeth not for thoſe times when men were ſent forth rather to 
make Flocks than to feed Flocks. 4 4! = 
Mrmtriminial And yet. the Theam of Marriage was the beſt -Diſh-in all their Enter- 
Cauſer. tainment : They had the whole common place thereof, with the Appur- 
tenances, within the compaſs of their Text, before-ever it attained the ho- 
nour of a Sacrament. It was a branch of Moſes Law, whereof they were 
the fole Expoſitors, and ſo ſeemeth to-be caſt upon them. by -a kind of 
neceſſity, .as an Orphan that had no owner. - Nevertheleſs a paſſage in 
Euſebius ſeemeth, to report this Truſt in the Civil Magiſtrate :-: tor he 
relateth out of Faſtin Martyr, . concerning a Divorce ſued out by: a godly 
Matron long before the Prelacie got' into the Saddle, or the Cletgie had 
the power of Judicature. -And whereas Lucius taxed:Z/rbicius the'Ma- 
giſtrate for puniſhing Prolomy who was guilty of no; Crime worthy of his 
cognizance in that kind , amongſt other Crimes ( enumerated by him, 
whereof Prolomy was not guilty ) he nameth the Crimes againſt the Se- 
venth Commandment ; intimating thereby a power in the Judge to have 
cognizance of thoſe Crimes as well as others. But the Prelacie beginning 
to mount, nibled at.it in the ſecond Centurie , but more cleerly in the 
fourth, when the perſecutions were allayed, and men of Learning began to 
feel their Honour ; and never left purſuit till they had ſwallowed the 
Bait, and exerciſed not onely a Judiciary power in-determining all Doubts 
and Controverſies Concerning the fame, but challenged an Efficienciary 
power in the Marriage-making. This Garland Auſtin brought over with 
Beda hid.t, x, Dum» and crowned the Saxon Clergie therewith, as may appear by his 
cap-27. Queries to Pope Gregory : And thus the Saxons that formerly wedded 
themſelves, became hereafter wedded by the Clergie. Yet the Civil 
Magiſtrate retained a ſupream Legiſlative power concerning it, as the 
| Joynt Marriages between the Saxons, Britons, and Pits, do manifeſt : 
For it's faid of that Work, that it was effeted per commune concilium & 
: aſſenſam omnium Epiſcoporum, procerum, comitum, © omnium ſapientum, ſenio- 
Concil. Brit. ry, & populorum totius regni,& per preceptum Regis Inez ; and in the time 
Concil. Brie. Of Edward their King, were enacted Laws or Rules concerning Marriage ; 
p- 427 , and ſo unto the Lay-power was the Eccleſiaſtical adjoyned in this Work. 
An- 944 TheClergie having gained the Principal, with more eaſe obtained the 
Baſtardy, Appurthenances ; ſuch as Baſtardy , Adultery , Fornication , and Inceſt 
There was ſome doubt concerning Baſtaray, becauſe it trenched far in- 
| _ tothe Title of Inheritance; and {ſo they attained that ſub modo, as after- 
ward will appear. The Laws of Alfred and Edward the elder, allowed 
Inceſf, + them the cognizance of Zyce/?; although nevertheleſs the Civil Magji- 
Concil. Brit. ſtrate retained alſo the cognizance thereof; fo far as concerned the penal- 
Ans, ty of the Temporal Law. Adultery and Fornication, they held without 
Adultery. controul ; yet in the fame manner as the former : for the Civil Magt- 


Fornication. ſtrate had cognizance thereof, ſo far as touched the T Ien—ry. 
| n 


Sumony. 
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And togive them as much as can be allowed, it's probable that in all or Concil. Brir. 
moſt of the Caſes foregoing, they had the honour to adviſein determining ** 7 
of the Crime, and declaring the Law, or defining the matter ; for in thoſe 
ignorant times it could not be expected from any other. 

But how the cognizance of Tyzhes crept under their wing, might be 7,4þes, 
much more wondred at, for that it was originally from the Grant of the 
People : nor can a better giSund be found by me than this, that it wasa 
matter of late original : For till the Seventh Century the times were 
troubleſome; and no ſetled maintenance could be expected for the Mi- 
niſtry, where men were not in ſome certainty of their daily Bread. And * 3 
as it will hardly be demonſtrated that this Title was ever in any poſitive 
National Law before the time of Charlemain, in whoſe time, by a Synod 
of Clergie and Laitie, it was decreed that 7ythes ſhould be gathered by ; 
ſelected perſons, to pay the Biſhops and Presbyters : So neither can I find SynodDurien, 
any Saxon National Conſtitution to ſettle this duty, till A/fred's time, == 26M 
although the Church-men had them as a voluntary Gift ( ſo far as tou- Rabban.Epiſt 
ched the quota pars) for the ſpace of well-nigh a hundred years before.'* 
But Alfred made a National Law, under a penalty, to enforce this Duty ; 
which the Canon could not wring from the Saxons, how dreadful ſoever Concil. Brie. 
the Cenſure proved. And by this means the Church had their remedy P: 277: 
by Eccleſiaſtical cenſure for the matter in fa&, and. alſo the Civil Magi 
ſtrate the cognizance in point of Right, albeit future times introduced a 
change herein. 


— 
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CHAP. Xs 
A bri#f Cenſure of the Saxon Prelatical Church-Gowernment. 


of |: His that I have faid, might at the firſt view ſeem to repreſent a 

curious Structure of Church-policie, which might have put a pe- 
riod to time it ſelf ; but ( to ſpeak fize ira & ftudio) the height was too 
great, conſidering the foundation, and therefore ever weak, and in need of 
props. The foundation was neither on the Rock, nor on good ground, 
but by a Ginn ſcrewed to the Roman Conſiſtory, or like a Caſtle in the 
Air, hanging upon a pin of Favour of Kings and great men. At the firſt 

they thought beſt to temporize, and to hold both theſe their ſtrings to 
their Bow ; but feeling themſelves ſomewhat under-propped by the Con- 
ſciences of the ignorant people, they ſoon grew wondrous brave, even. to 
the jealouſie of Princes; which alſo was known fo notoriouſly, that the 
publick Synods rang, That the Prelates loved not Princes, but emulated them, corcil. tir, 
and exvied their greatneſs, and purſued them with detrattion. And if the p: 254- 
Cloth may be judged by the fil , that one example of Wilfrid Archbi- ** 47 
ſhop of Tork will ſpeak much. He was once fo humble minded, as he watmew.gett. 
would always go on foot to preach the Word ; but by that time he was pontif. lib. 3. 
warm in his Archbiſhops Robes, he was ſerved in Veſſels of Gold and Sil- ** ** 
ver,and with Troops of Followers, in ſuch Gallantry, as his Pomp was en- 
vied of the Queen. A ſtrange growth of Prelacy in ſo ſmall a ſpace as 
Eighty years, and .in the midſt of ſtormy 'times, Zach as then afflicted this? 
poor Country ! But this is not all; for never doth Pride lead the way, 
but ſome other baſe Vice follows. I will not mention. the met oe 

| onks, 
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Bonif. epiſt. 
ad Cutyertum. 
An. 745» 


Monks, Nuns, and other Clerks ; Malmsbury ſpeaks ſufficiently of their 
Luxury, Drunkenneſs, Quarrelling, and Fighting. Others witneſs there- 
to, and tell us that the Clergie ſeldom read the Scripture, and did never 


preach, and were fo grofly ignorant, that Alfred the King Leing a diligent 


Concil. Brit. 
P+ 379» 


Conctl. Brit. 
p 248, & 253. 
An. 747. 


nuance of time ſurmounted this difficulty, and Synods became ſo tame 


Tranſlator of Latine Writers into the Saxon Tongue, rendreth this reaton, 
Becauſe they would be wery uſeful to ſome of 's Biſhops that underſtood not 
the Latine Tongue. Nor were the Presbytefs of another dye ; for that 
King bewailing their ignorance, in his Letter to Wolfegus, faith, That thoſe 
which were de gradu ſpirituali, were come to that condition, that few of them 
en this fide Humber could underſtand their Common prayers , or tranſlate 
them intoSaxon ; and fo yr as I do not ( faith he) remember one on this 
fide the Thames when 7 began to reign. And the Synod that ſhould have 


falved all, covers the Sorc with this Canonical Plaiſter, that thoſe of the 


Clergie that could not fay Domine miſerere in Latine, ſhould inſtead 
thereof ſay, Lord have mercy upon us in Engliſh. It was therefore a vain 
thing for the Clergie to reſt upon their Works, or Title of Divire Right ; 
their great Pomp, ſacred Places, and favour of Kings, commended them 
to the Adminiſtration, or rather Adoration of ignorant people ; and 
the favour of the Roman Chair, unto the regard of Kings: who main- 
tained their intereſt with the Conclave on the one ſide, and with the 
People on the other ſide, by their means; and ſo they mutually ſerved 
one another. It cannot be denied but the Pope and Kings were good 
Cards in thoſe days; yet had the Prelacie maturely confidered the na- 
ture of the Saxoy Government , ſo much depending upon the people, 
they might have laid a more ſure foundation, and attained their ends 
with much more eaſe and honour. I commend not the baſe way of Po- 
pularity by principles of Flattery, but that honourable ſervice of Truth 
and Vertue which ſets up a Throne in the minds of the Vulgar, few of 
whom but have ſome ſparks of Nature left unquenched : t& though 


ReſpeCt may chance to meet with Greatneſs, yet Reverence is the proper 


Debt to Goodneſs ; without which we look at great men as Comets, 

whoſe influence works miſchief, and whoſe light ſerves rather to be gazed 

upon, than for direCtion. | 

The foundation thus happily laid, the progreſs of the building was 

no leſs irregular in regard of their ends that they aimed at : For firſt, 
they admitted the Laity into their Synods ; who were not ſo dull but 
could efpie their ambition, nor ſo baſe ſpirited as to live in ſlavery at- 
ter conviction. This Errour was eſpied I confeſs, but it was too late; 
and though they reformed it, yet it was after Four hundred years labour. 

And in the mean time, by the contentions of the Clergie amongſt them- 
ſelves, Kings had firſt learned ſo much of their Supremacy, and the 
Laity ſo much of their Liberty , as tliey began to plead with the Clergie, 
and had brought the matter to iſſue, before the Synod could rid them- 
ſelves of theſe Lay-Spefators, or rather Overſeers of their ways and a- 
&tions. A ſecond Errour was the yoking of the Biſhops power under that 
of the Synods : for they had little or no power by the Canon that was 
not under their controul, neither in admiſſion or deprivation of Presby- 
ters or others, determining of any Cauſe, nor paſſing ſentence of Excom- 
munication: And this could not. but much hinder the haſty growth of 
Antichriſt's power in this Kingdom. Nor could it ever be compleated 
ſo long as the Synods had the chief power. Nevertheleſs the inthral- 
led ſpirits of the Clergie, and terrour ob the Papal thunder-bolt, in conti- 
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and eaſily led , as if there had been but one Devil to rule amongſt them 


all. For if any quick eye or a&tive ſpirit did but begin to peep or ſlr, the 
Legate e latere ſoon reduced him into rank , and kept all in awe with a 
Sub pena of unknown danger. A third error, was the allowing of pe- 
culiars and exemptions of Religious Houſes from ordinary juridiCtion ; 
and this was an error in the firſt concoGtion,. a block in the way of Prela- 
cy, and aclog to keep it down. This error was ſoon felt, and was occa- 
ſion of much mutiny in the body Eccleſiaſtical ; but exceeding profitable 
for Rome, not only in point of Revenue by the multitude of Appeals, but 
eſpecially in maintaining a party for the Roman See , in caſe the Prelacy 
of England ſhould ſtumble at the Supremacy of Rome. Otherwile it 
ſeemed like 2 Wen upon the body, rather than any Zomogene Member ; 
and without which certainly the Engliſh Prelacy had thriven much bet- 
ter, and the Roman Chair much worſe. In all which regards, I muſt con- 
clude , that the Prelatical Government in England was as yet like a 
young Bear not fully licked, but Jett to be made compleat by time and ob- 
ſervation, : 


CHAP. XVEL 
Of the Saxons Common-wealth , and the Government thereof; 
and firſt of the King. 


[as already treated of the Saxoy Church,in order Tam now come 
| to the Republick, which in all probability will be expected to be ſui- 
table to their original in Germany ; .whereunto having relation, I ſhall firſt 
fall upon the perſons and degrees abſtractively, then in their Aſſemblies, 
and laſtly of their Laws and cuſtoms. The Saxoxs in their firſt ſtate in 
Germany were diſtributed into four Claſles, viz. the Nobles, the Free-men , 
the Manumitted perſons, and the Bond-men. Under the Nobility, and from 
them, aroſe one that was called a Xing, of whom I fhall ſpeak apart: the 
two laſt differed only in the bare liberty of their perſons, and therefore 
may be.comprehended under one head , as they were in their original. 

A Xing amongſt the Saxoys in probability was anciently a Comman- 
der in the field, an Officer pro tempore , and noneceſſary Member in the 
_ conſtitution of their State : for in time of peace, when the Common- 
wealth was it ſelf, the executive power of the Law reſted much in the 
Nobility ; but in times of War, and in publick diſtrattions, they choſe a 


General , and all ſware Obedience unto him during the War ; it being fi- witikin 


niſhed, the General laid down his Command , andevery one lived quo Son. lib. z, 


Jure propria contentus poteſtate. But in their tranſmigration into Britazy , 
the continuance of the War cauſing the continual uſe of the General,made 
that Place or Office to ſettle and ſwell into the condition of a Xing ; and 
ſo he that was formerly Dux became Rex ; there being no more difference 
in the nature of their places,than in the ſenſe of the words ; the one fig- 
nifying to Lead, the other to Govern ; ſoas he that formerly was a ſervant 
,* for the occaſion, afterwards became a ſervant for life; yet cloathed with Ma- 
zeſty, like ſome bitter Pill covered with Gold, to make the ſervice better 
taſted. . Nor was the place more deſirable, if duly conſidered. For firſt, 
his Title reſted upon the good opinion of the Free-men; and it ſeemeth to 
be one of the beſt Gems of the Crown , for that he was thereby declared 
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tobe moſt worthy of the love and ſervice of the people. Yet was the 
ground of their EleCtion ſo uncertain, as a man might imagine that ſome- 
times there appeared more of the will than of the judgment init ; that it 
might be faid to be the more free , for they neither excluded women nor 
children further than preſent occaſions led them.'The Weſt-Saxors depoſed 
Seburg their Queen , becauſe they would not fight under a woman; but 
—_— the Mercians obeyed Elfled their Queen , and under her faught vali- 
M. Weſtm. antly with good ſucceſs againſt the Danes ; imitating the cuſtom of 
An. 912, 915: the Sitones or Norwegtans in Germany ; or they might borrow it from 
Tacit. 4 4 y 
- Cragius., the Lacedemonians. A Cuſtom it was ſo much the more honourable,by 
how much it demonſtrateth freedom, and that the worth. of - the 
people reſted not ſo much in the head, as it's diflaſed through the 
whole body. And it ſeemeth to run in the Blood of an Erg/iſh-man , 
. even to this day, to be as brave under a ſingle Queen, as under the 
moſt valiant King , if not much more; and ſtill to ſtrive to be as fa- 
mous for the deſence of Majeſty wherever they ſet it , as the Britons 
were of old. Nor were they different in their reſpe& of age, from that 
| of the Sex; for though after the death of Edmond, Edwin or Edgar 
were tor have ſucceeded in the Crown by the right of deſcent , yet the 
States would not admit them, becauſe they were Minors ; but the Mer- 
cians admitted Xenelme a child of Seven years old to be their King. They 
likewiſe excluded not Baſtards till the Clergy interpoſed ; for they having 
wound themſelves into the Councils of the Kingdom, procured a Conſt1- 
tution to back them in the Ele&tion of Kings Legitimate , ©'c. Le? the 
K ings be legally choſen by Prieſts and Elders, and not ſuch as are begotten 9 
Adultery or Inceſt : which Conſtitution was made in a Legatine Council, 
Mag. cent, 8. and confirmed by great Offa. The rule of their Eledtion was the ſame 
naps with that in Germayy, viz. to elect the chiefeſt out of the chieteſt Family, 
Taciaz that is, the chiefeſt for worth, not by deſcent ; yet the honour they bare 
to their brave Kings who had deſerved well , made fome to honour their 
poſterity , and to chuſe their eldeſt after their deceale ; and fo in time 
Crowns were taken up by cuſtom , and EleCtion oftentimes ſubſequent 
was accounted but a ceremony , unleſs the people wyll diſpute the 
point. * | 
Secondly, this Eleftion was qualified under a ſtipulation or covenant, 
wherein both Prince and people were mutually bound each to other ; the 
Tacitus people to defend their King, which the Hiſtorian faith was precipuum Sa- 
cramentum ; and the Prince to the people to be no other than the influ- 
Concil. Brit. Ence of the Law , ſutable to that ſaying of Arhelftan the Saxon King, See- 
P- 397- ing T according to your Law afow you what is yours , do you ſo with me; as if 
the. Law were the ſole umpire peace King and people, and unto which 
not only the people, but alſo the King muſt ſubmit. The like whereun- 
LLinz. Lamb, ©9>4#a the great Saxon King alſo, No great man, faith he , wor any other in 
<A | the whole Kingdom may aboliſh the written Laws. Kings furthermore Lound 
themſelves (at their entrance into the Throne)hereunto by an Oath; as it's 
Miror cap. 1. Noted of Canutus, unto whomafter Arheldred was dead, the Biſhops, Ab- 
Sed. I. bots, Dukes ., and other Nobles, came and Elefted him to be their King , 
PRO FR and ſware Fealty unto him ; and he again {ware to them , that Secux- 
an ro16, dum Deum, © ſecundum ſeculum, &c. viz. according to the Laws of God,and 
y of the Nation, he would be a faithful Lord to them. It's probable, I grant , 
that the praecipuum Sacramentum formerly mentioned, was in the firſt na- 
ture more perſonal for the defence of the perſon of their Leader , whilſt 
be was their Captain : becauſe it much concerned the good of the ay; 
| an 
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and without whom all muſt ſcatter, and be brought to ruine; and this 
the words of the Hiſtorian do evidence. Burt the ſafety of the whole 
people depended not on him after the War was done , and therefore the 
Oath tied them not any further : nor did the ſafety of the people after- 
wards, when as the Saxojs entred this Land , fo abſolutely reſt upon the 
perſon of the King, _y if he proyed unfit to manage the work : 
and therefore the tealty that the people ſware to their King , was not ſa 
abſolutely determined upon their perſons, otherwiſe than in order to the 
publick weal , as may appear from the Laws of the Conteſſor , who was 
within Thirty years after the Reign of /the/fan formerly mentioned. 
The words in Engliſh run thus: 4/7 the people in their Folkmote ſhall con- 
federate themſelves as ſworn Brethren, to defend the Kingdom againſt ftran- 
gers and enemies, together with their Lord the King , and to preſerve his 
Lands and Honours together with him with all faithfulneſs , aud that within 
and without the Kingdom of Britain they will be faithful to bim as to their 
Lord and King. Soas 'tis evident, the Saxons tealty to their King , was 
ſubſervieat to the publick fafety ; and the publick {afety is neceſlarily de- 
pendant upon the liberty of the Laws. Nor was it to beexpetted that 
the Saxons would endure 4 King above this pitch. For thoſe parts of 
Germanywhence they came)that had the Regiment of Kings (which theſe 
had not) yet uſed they their Kings in nq other manner than as Servants of Tacinu. 

State, in ſending them as Embailadors and Captains, as if they claumed 
more intereſt in him than he in them : And the Hiſtorian faith expreſly, 
that among(t thoſe people in Germany that had Kings, their Kings had a 
defined power, and were not ſupra libertatem. And this Maxim of 
State became afterwards priviledged by San&yary : for by the growth of 
Antichriſt , not only the Clergy , but even their Tenants and Retainers 
were exempt from the reach of Kings; and even by their own conceſſion 
allowed of a Law that cut the throat of their indefined prerogative, viz. 

That if the King defend not his people, and eſpecially Church-men from injury , 11. Sax. Ed. 

wee nomen Regis in eo conſtabit , verum nomen Regis perdit. Which Lay <P: 17- 
however it might paſs for currant Diyinity in thaſe days, yet 'tis ſtrange 
it ſhould get into a publick Act of State. Nor was this a dead word ; for N. weſtm. 
the people had formerly a trick of depoſing their Kings (when they faw $5:75% 758: 
him peep above the ordinary reach) and this wasan eafie work for them an. 755. 
to do , where ever Neighbouring Princes of their own Nation watched 
for the windfals of Crowns. This made the Monarchical Crown in this 
Land, to walk circuit into all parts of the Countrey to find heads fit to 
wear it, until the Norman times. | | : - 
Thirdly, the Saxons had fo hampered their Kings in their Ele&ions,and . 

made them ſo properly their own, as they claimed an intereſt not only in 
the perſon of their Kings, but alſo in their Eſtates, ſo as in ſome re- 
ſpeQts they were ſcarcely ſui juris. For King Baldred had given the Man- 

nor of Mgings in Suſſex to Chriſt-church in Canterbury; and becauſe the ,,,.q pe. 

Lords cofiented not thereto, it was revoked, and King Egbert afterwards 34%. ** 
made a new grant by advice of the Lords ; which thews that the De- _ 
meſnes of the Crown were holden ſacred, and not to be diſpoſed of to 
| any other uſe, though pious, without the conſent of the Lords: and 
herewith concur all the Saxox infeodations , atteſted and confirmed by 
pathopy » Abbots, Dukes, and others of the Nobility, under their ſeveral 
nds. | 

Nevertheleſs, Kings were not then like unto plumed Fagles, expoſed to 
the charity of the Fowls for food, but had'a Royal maintenance ſuitable 
F 2 to 
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to their Majeſty. Their power was double, one as a Captain, another as 
a King ; the firſt was firſt, and made way for the ſecond. As Captain, their 
power was to lead the Army , puniſh according to Demerits , and accor- 
ding to Laws, and reward according to Diſcretion. As Captain , they 
had by ancient cuſtom the {ſpoil left to their ordering by permiſſion of 
the Army, Exigunt Principts liberalitate illum Bellatorem equum , illam 
cruentam & wvittricem frameam; and they were not wont in ſuch cafes to 
be cloſe handed ( per bella raptus munificentiz materia ) the ſpoils in theſe 
waſted parts of Germany bring little other than Horſes and Arms. But 
atter they came into Britain, the change of Soil made them more fat ; 
Horſes and Arms were turned into Towns, Houſes, Lands, and Cattle ; 
and theſe were diſtributed as ſpoils amongſt the Saxox Souldiers by their 
Generals; and this redounded to the maintenance of the State and port 
of the great men, who were wont to be honoured »or ſ?ipendiis ſed muneri. 

bus ; and the people uſed ultro& viritim conferre principibus,vel armentorum 
vel frugum aliquid. But now upon the dittribution of conquered Towns, 
Houſes, Lands, and Cattle in Britazn, a yearly produtt of ViEtuals or o- 
ther ſervice was reſerved and allowed to the Saxon Kings by the people ; 
as the people allowed to Foſhua his Land, Fof. 19.46. So as they needed 
no longer the former courſe of Offerings, bur had enough to maintain 
their Royal port , and great ſuperfluity of Demeſnes beſides ; as their 
charity to the Church-men does ſufficiently evidence. And by this means 
all the Lands in England became mediately or immediately holden of the 
Crown, and a ſetled maintenance annexed to the ſame ; befides the caſual 
profits upon emergencies , or perquiſites of Felous or Fugitives goods, 
mines of Gold and Silver, Treaſure trove, Mauls for offences, and other pri- 


Mir. 101.258. Viledges, which being originally in the Kings, were by them granted, and 
Ll. Edvw. 4 made Royalties in the hands of Subjects, as at this day. 


To the increaſe of his Majeſty and maintenance, there was an acceſs of 


' power, -not to make, diſpenſe with, or alter Laws, but to execute and a& 


the Laws eſtabliſhed» and againſt this power there was no riſing up, ſo 
long as it, like an unfeathered Arrow, gadded not at random. It's true, 
the Church-men or Prelates checked them often, but could never give 
them the mate. For peace fake, Kings many times yielded much; yet 
would no King of Saxoyx principles allow of any Canon that extolled the 
Clergy's Authority above that of Kings. And though the placing-and 
diſplacing of Biſhops ſeemed to beall Eccleſiaſtical work, yet would not 
the Kings altogether connive (as the examples of 7za in placing a Biſhop 


Malmesb.geſt. in Wells; Offa, mn making two Provinces of one ; Cenulphus, in reſtoring 


pentif. lib. 
geſt. Reg.lb. 


cap. 


M. Paris An. 


1995. 


Pope Nzcholas the ſecond's time, who by: the like trick commended all to 


3- Polydorus ; Edfrid, in depoſing Wilfrid ; and Edward the Confeſfor , in 


making Robert Norman Archbiſhop of Canterbury ) may induce into o- 
pinion: and for their own fafety fake, the Prelates thought it wiſdom 
for them ſometimes to ſtoop to that power that at other times they'muſt 
be beholding to. And therefore though in Synodical diſputes they would 


. hold with the Canon, yet in matters of Ation would ſuit with the occa-. 


{ton, and thereby taught Princes to account of Canons but as Notions ; 
and politickly to put the honour of Commiſſioners upon thefe men. 
Thus the current of both powers paſling in one channel, made the peo. 
ple drink double Beer at once: the turns both of Pope and King were 
competently ferved, and theſe men had the honour of the two-handed 
Sword ; and all ſeemed compoſed into a fair compromiſe. But the Pope- 
dom finding its Authority becalmed, endured this but as a burthen, till 


the 
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the Crown, as from the Papal Benediction. For Edward the Confeſſour, 

upon his foundaticn of the Abbey of Weſtminſter , ſent to the Pope for 

his allowance and confirmation of what he had done, or was to do ; and 

to make way for the more favour, ſent preſents , and a confirmation of 

| Romeſcot. The Pope was ſo inflamed with ſuch an abundant meaſure of 
bleſſing, as he not onely granted the Kings defire, but alſo diſcharged 

that Abbey from ordinary juriſdiction, made it a peculiar ſubject onely to 

the Kings viſitation, and concluded his Bull with this Horn, Yobis vero Concil. Brit. 
& poſteris veſtris regibus committimus aduocationem & tuitionem ejuſdem lo- P54. 
ci, & omnium totius Anglize Ecclefiarum ; & vice noftra, cum concilio Epiſco- 

porum & Abbatum, conſtituatis ubique que juſta ſunt. How the King took 

the concluſion,I find not,but he could never make better ufe than by way 

of eſtoppel,unleſs he meaned to facrifice his own right as a tnank-offering to 

a ſhadow, which I find not that he or his next Succeffors ever did. But as 
touching the Laity , Hiſtories do not touch upon any conceit of with- , 
drawing Monarchical power. It's true, Kings had their exceſſes, yet all 

was amended either by the body of the people, when they pleaſed to ex- 

amine the matter, or by the Princes fair compliance when complaint was 

made, and fo the Law was ſaved. And thus upon all the premiſes I ſhall Li. cazun. eas * 
conclude, a Saxon King was no other than a primum mobile ſet in a regular 97 © 
motion, by Laws eſtabliſhed by the whole body of the Kingdom. 
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CHAP XVIL 
Of the Saxon Nobility. 


TY ancient Saxon Nobility in Germany were the chiefeſt in ation 
both in War and in Peace. That rank of men was continued by 
three means, viz. by Birth or Blood, by YValour, and by Wiſdom. The 
firſt was rather at the firſt a ſtem ariſing out of the firſt two, than a dif- 
ferent degree or kind : for Noble blood was at the firſt enobled by brave 
ations, afterward continued in their honour to their Poſterity, till by 
as baſe courſes it was loſt, as it was gained by worthy Atchievements : 
theſe were called Adeling;, The Nobility of Aion conſiſted either in 
* matters of War or of Peace. Thoſe of Peace aroſe principally from 
Wiſdom, which being gained for the moſt part by much experience , were 
therefore called Alderminni, of elder men. The Nobility of War aroſe 
ſomewhat from wvalour or courage with wiſdom, but more from good ſuc- 
cels : for many brave and fortunate Commanders have not been very 
daring ; and the braveſt ſpirits, though wiſe, have not been ever honour- Ll. Edw. cap. 
ed with good ſucceſs : theſe were called Zeretochii. Nevertheleſs all theſe 3 1 1s, * 
names or titles were uſed promiſcuouſly in following times, and all cal- 
led Nobzles: Bur both that, and Duces, Satrape , and Comites, were all of 
the Roman Dialect, as the former were of the Saxoy. Time alſo brought 
others into this honourable Band, viz. The great Officers of the Kings 
Houſhold, and their atteſts are found amongſt the Kings Charters, a- 
mongſt the Nob/es ; and that much advanced the price of Kings; for he 
that 1s worthy to be not onely Lord above Nobles, but Maſter of ſome, 
Tay by a little courteſie prevail over all. This ſtarry Heaven had ſeve- 
ral Orbs ; ſome ſo high, as in common eſteem they were next the Impe- 
Tial Heaven, having a tin&ture of Royal Blood , and at the next door 
ro 
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to the Throne : Others, though not of ſo clear light , had nevertheleſs 
no leſs powerful influence upon the people, but rather more, by how 
much more nigher to them. Their power in matters of Peace or Go- 
verament of the Commonwealth , was exerciſed either colleQtively, or 
apart and ſeverally. In their meetings they ordered the ſmaller emer- 


gencies of the publick in convocating}and direCting the people. De mz- 


Tacitus. 


'  Concil. Brit. 


P- 333» 


M. Weſtm. 
An. 854- 


Czſ. Com. 
lib. 6. 


- woribus rebus conſultant principes. Theſe mivora are ſuch as are ſubſervi- 


ent to the majora, and pro hic & nunc require ſuddain order touching any 
particular part or member of the Common-wealth. Ar other times they 
viſited their ſeveral Territories or Circuits, hearing and determining mat- 
ters of Controverſie, and executing Judgment according to the known 
Laws , Principes jura per pagos vicofque reddunt ; Yet they had Comites of 
the Country joyned with them , whereof afterward. This was their 
courſe in German Saxony ; but in England the new ſtem of Kingly pow- 
cr, ning higher than all the reſt, ſucked much from them, and kept 
them under : for the judiciary power was in time. drawn up into the Re- 
gal order, and the Lords executed the fame as Deputies from and under 
him, deſigned thereto by Writs and Commiſſions, as it is more particu- 
larly noted of King Aifred. The Lords thus leſſened in their judiciary pow- 
er, carried the leſs authority in their Yotes and Conſultations. The King 
was a perpetual Moderator in that work, and it was no ſmall advantage 
he had thereby to ſway the Yotzes. Men that are advanced, if they have 
any x rar 69 ſoon gain admiration; and it's a hard thing for one that 
hath yielded his heart to admiration, to keep. it from adoration. This 
hath mounted up Kings to the top mare than their own ambition , and 
made them undertake what they ought not , becauſe we eſteem more 
highly of them than weought. I ſpeak not againſt due, but undue Obe- 
dience ; for had the Saxoy Lords remembred themſelves, and the true 
nature of the authority of their King, they needed not to be amazed at 
their check, nor togive way to their ber Ao , as they did many times, 
andadviſed others to do the like. Nor had Kings by degrees become be- 
yong eontroul, and uncapable to be adviſed. This errour the Lords eſpicd 
too late, and ſometimes would remember their ancient right and power, 
and did take boldneſs to ſet a Law upon the exorbitancy of their King, 
as in that caſe of /AZ£helwotf and his Queen amongſt others may appear : 
but that was like ſomeenterprizes, that owe more to extremity of occaſion, 
than to the courage of the undertaker. - po Be 


C H A P. XVIII 
Of the Freemen among ſt the Saxons. |: 


"I next and moſt conſiderable degree of all the people, is that of 
| the Freemey, called anciently Frilingz , or Free-bory , or ſuch as 
are borg free from all yoke of Arbitrary power, and from all Law of 
compulſion , other than what is made by. his voluntary conſent ; for all 
Freemen have votes in the making and executing of the general Laws-of 
the Kingdom. In the firſt they diflered from the Gauls, of whom it. is 
noted, that the Commons are never called to Council, nor are much. bet- 
ter than ſervants. In the ſecond they differ from many free people, and 


; area degree more excellent, being adjoyned to the Lords in judicature, 


both 
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both by advice and power , confilium & authoritas adſunt : And therefore Taciws. 
thoſe that were ele&ted to that work were called Comites ex plebe, and 

made one rank of Freemen for wiſdom ſuperiour to the reſt. Another 
degree of theſe: were beholding to their Riches, and were called Cyftodes 
Pagani, an honourable title belonging to Military ſervice ; and theſe were Lamb. in 4- 
ſuch as had obtained an eſtate of ſuch value, as that their ordinary Arms "I 
were a Helmet, a Coat of Mail, anda gilt Sword. The reſt of the Free- 

mex were contented with the name of Ceorles or Pagani, viz. Rural Clowns, 

who nevertheleſs were the moſt conſiderable party both in War and Peace ; 

and had as ſure a title to their own liberties, as the Cuſtodes pagani or the 
Country Gentleman had. 


os —m——_—_ 
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C H A P. XIX. 
Of the Villains amongsSt the Saxons. 


"F* moſt inferiour rank amongſt the Saxoxs were thoſe that of lat- 
ter times were called Y7/lains ; but thoſe alfoantiently divided in- 
to two degrees, the chiefer of which were called Free lazzz. Thele were 
fach as had been Slaves, but had purchaſed their freedom by deſert; and 
though they had eſcaped the depth of bondage , yet attained they not 
to the full pitch of freemen; for the Lord might acquit his own title of 
bondage , but no man could be made free withont the act of the whole Tacins, 
body. And therefore the Hiſtorian faith, that they are not multum ſupra 
ſervos, or ſcarce not ſervants. 'They are ſeldom of account in any Fa- 
mily, never in any City : but in Kingdoms ſometimes advanced above 
the Freemes, yea, above Nobles. [Thoſe are now adays among(t the num- 
ber and rank of fuch as are called Copy-holders , who have the. privi- 
ledge of Protettzon from the Laws, but no priviledge of Yote in the ma- 
king of Laws. | 

The moſt inferiour of all, were thoſe which were anciently called Laz- 
zi or Slaves; thoſe were the dregs of the people, and wholly at the will | 
of their Lord, todo any ſervice, or undergo any puniſhment. And yet Taciws: 
the magnanimity of the Saxons was ſuch, as they abhorred Tyranny + 
and it Wi us uſed amongſt them, by beating, torture; impriſonment, 


or othqggtard uſage , to compel them to ſerve; they would rather kill 
them as Enemies. And this wrought Reverence in theſe men towards 
their Lords, and maintained a kind of generoſity in their mindes, that 
they did many brave exploits ; and many times not onely purchaſed their 
own freedom, but alſo brought ſtrength and honour to the Kingdom. 
And though the infolency of the Danes much quelled this Saxox Noble- 
neſs, yet was it revived again by the Confeſſors Laws, which ordained, 
That the Lords ſhould ſo demean themſelves towards their men, that they net- 
ther incur guilt againſt God, nor offence againſt the King ; or, which is Ef one, 
fo _ them as Gods people,and the Kings Subjefts.And thus much of the ſe- 
veratdegrees of men amongſt the Saxoys,being the materials of their Com- 
monwealth ; a model whereof in the making and executing of the Laws, 
and manner thereof, now next enſueth, 
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C H A P. XX. 
of the grand Council of the Saxons called the Micklemote. 


] T was originally a Council of the Lords and Freemen ; afterwards, when 


they aſſumed- the title of a Kingdom, the X;ug was a Member there- 
of, and generally Preſident therein ; but always intended to be preſent, 
though actually and in his own perſon by emergent occaſions he may be 
abſent , and ſometimes by diſability of his _ he be unmeet to vote 
or be Preſident in ſuch an Aſſembly. As it was in the Council at Claxo 
or Cleve in Wiltſhire , when the great caſe between the Monks and mar- 
ried Prieſts was concluded ; the King was abſent, as the ſtory faith , be- 
cauſe of his minority ; and yet if Writers fay true , he was then in the 
Sixteenth year of his age. The Lords were alſo nevertheleſs in the ſame 
condition of priviledge as formerly ; and though it appeareth that the 
Kings had gotten the priviledge of ſummoning the grand meeting in his 
own name, yet it was by advice of the great men ; and being met, their 
Votes were no other in value than as formerly : for all their Laws 
were ex confilio ſapientum, and ( for ought can appear out of antiquity ) 
the vote of the meaneſt continued as good as of the greateſt, arbitrium 
eſt penes plebem. And thus the Micklemote or Wittagenmore of the Saxons 


in Exgland,continued in the Xing, Lords, and Freemen,by the ſpace of One 


hundred and fifty years, and in ſome parts of Exg/and nigh Two hundred 
years before ever the Roman Biſhops foot entred , or the Roman-Clergy 
crept into the Councils of State. Afterwards the Prelates were admit- 
ted de bene eſſe, for advice, as ſapientes, and continued by allowance ; how 
canonically, ipf viderint, for I underſtand it not (eſpecially as the Scri- 
pture was then expounded) Nemo militans Deo implicet negotiis ſaculari. 
bus: yet if they beallowed (what in thoſe days they ordinarily took up) 


' a degree of policy above devotion, that knot is alſo: ſoon untied. I fay, 


they entred as Sapientes, not as Prelati, or Church-governours ; for then 
they had holden the ſame power in Church-matters agitated in the W7zta- 
genmote, that they had uſurped in their Synods which they held onely for 
Church-viſitation ; which they could never have, becauſe the Sapientes 
Regni had their votes therein as freely as they. Nor could thegPrelates 
by any Law entitle themſelves to ſuch power or priviledge , { Berra 
to the priviledge of the Wittagenmote. For though it be true, that" The Ger- 
an Prieſts had a liberty to be preſent in theſe grand Aſſemblies, and to 
have ſome preſidency therein, as to command ſilence, &c. yetit isno title 
to theſe, unleſs they will intereſt themſelves as their Succeſſors, to poſleſs 
by a jus Divinum that jus Diabolicum ( which thoſe Prieſts formerly had ) 
in a way of immediate providence ; ſomewhat like the poſſeſſion of the 
Mantle of El;ah found by Eliſhah. 'They might, I grant, plead the title 
from Kings ; but, it muſt be granted alſo, that Kings as yet had no more 
power over the Church than in the Commonwealth. Nor could they. 
have that from the Lords, which the Lords never had , but was ever ac- 
counted amongſt the wajora, and of which the W3ttagenmote had the only 
cognizance, as it will appear in ſome particulars enſuing. 

Unto the King,Lords,and Clergy, muſt be added, as I faid, the Freemen, 
to make up the Micklemote compleat ; and though it be true that no mo- 


nument of ſtory ſpeaks of this grand meeting trom their being in Ger- 
many 
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many, antil atter the coming of Auſtin ; yet whenas the Saxon Hiſtories 
then find them in the ſame condition that the German {tory leaves them, 
it is very probable that in the interval they continued their wonted cu- 
ſtom, although they had no Learning to leave monuments thereof unto 
the world, And hereof the examples are not rare, in thoſe remembran- 
ces that thoſe ancient times have left us. For within fix years after Au- 
ſtins arrival, /Ethelbert calls a Common-Council tam cleri quam populi. ya Concil. Brit. 
after hini made Laws ſuaſu & inſtituto Epiſcoporum, omnium ſenatorum, _ T_ 
naru majorum ſapientum populi ; in magna ſervorum Dei frequentia. Alfred Canab. fol. 2. 
after him rf&fmed the former Laws conſulto ſapientum. After him /Zthel. 1Þ1d- fol. 22. 
flan called a Council, in which was the Archbiſhop, and with him the "5 
Optimates & ſapientes frequentiſſmi, beſides others, whereof I ſhall treat 
now that I come to the matters handled in this Court. 2 

The matters in agitation in the Wirtagenmote generally, were all both 
of publick and private concernment. That which concerned the pub-' 
lick, were ſuch as regarded removal of inconveniencies , ſuch as are 
Laws for Leagues and Afﬀinity with other Nations for preventing of 
War. And thus became the Saxons and Britons united, and the mor- concil. Bris. 
tal feud between thoſe two Nations laid aſide , and they made one : ar 
And the Saxons and Daxes reconciled, by a Covenant agreed unto, and Cantad.fol.36; 
ſworn between both Nations. The like alſo may be 1aid of their ma- 
king of Warof defence againſt Forrain Invaſion. Matters of publick and 
general charge alſo were debated and concluded in that Aſſembly, as 11. gdw. 
the payment of Tithes, it is faid they were granted Rege,Baronibus,®@ Po- Lamb. Cant, 
pulo. Such alſo as concerned the Church ; for ſo Edwin the King of © 37 | 
Northumberland, upon his marriage with a Chriſtian Lady, being impor- -- 
tuned to renounce his Paganiſm , anſwered, he would ſo do, it that his aniq. Bris 
Queens Religion ſhould be:accounted more holy and honourable to God p: s1- 
by the wiſe men, and Princes of his Kingdom. And all the Churclh-Laws 
in the Saxons time were made in the Mick/emote. Monaſteries were by Concil. Brir. 
their general conſent dedicated , and their Poſſeſſions confirmed. The 327: 
City of Canterbury made the Metropolitan. Matters alſo of private re- Py 
gard were there 'proceeded upon, as not onely general grievances, but 
perverting of Juſtice in caſe of private perſons : as in that Councll cal- 
led Synodale conciliunm under Beornulfus the Mercian King, guefitum eſt quo- Thid. 332. 
modo quis cum juſtitia fit trattarlh, ſeu quis injuſte ſit ſpoliatus. The name 
of which Council called Synodal, mindeth me to intimate that which I 
have often endeavoured to find out, but yet cannot, viz. that there was a- 
ny difference between the general Synods and the Wittagenmote , unleſs 
merely in the firft occaſion of the ſummons. And if there be any cre- 
dit to be allowed to that book called, The Mirrour of Juſtices, it tells us, Cap. 1. Sec.3; 
that this Grand Aſſembly is to confer of the Government of Gods peo- 
ple, how they may be kept from ſin, live in quiet, and have right done 
them, according to the Cuſtoms and Laws ; and more eſpecially of , _ | 
wrong done by the King, Queen, or their Children ; for that the King * * 
may not by himſelf or Juſtices determine- Cauſes wherein himſelf is a- Cap.g.Sec.11, 
tor. And to: ſum up all, it feemeth a Court made to riſe and ſtoop 
according to occaſion. tea, = 

The manner of debate wasconcluded by. Vote, and the ſum taken in the 
groſsby noiſe ; like to the Lecedemonians, who determined.what was Pro- Tacims, 
pounded clamore non calcalis ; yet when the nouſe was doubtful, they-:tgok _ Lycarg 
the votes ſeverally. The rheeting of the Saxoys at this Aſkmbly in the gc Loedem,” 
firſt times was certain, viz. at-the new and full Moon. But Religion Tacims. 

| G chan- 
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changing, other things changed theſe times to the Feaſts of Faſter, Perx- 
tecoſt,and the Nativity ; at which times they uſed to preſent themſelves ke- 
fore the King at his Court, for the honour of his perſon, and to conſult 
and provide tor the affairs of his Kingdom ; and at ſuch times Kings uſed 
to make jhew of themſelves in their greateſt pomp, crowned with their 


Royal Crown. This cuſtom continued till the times of Zemry the ſecond, 
: who at Worceſter upon the day of the Nativity offered his CG 


rown upon 
the Altar, and ſo the Ceremony ceaſed. 5") 

This grand Aſſembly thus conſtituted was, holden ſacred; and all the 
Members, or that had occaſion therein, were under the Pu/ick fairh both 
in going and coming, unleſs the party were fur probatus. If a Member 
were wronged, the Delinquent payed double damages, and fine to the 
King, by a Law made by Ethelbert above a Thouſand years ago. This 
priviledge of Safe paſs being thus ancient and fundamental, and not by 
any Law taken away, reſteth ſtill in force. But how far it belongeth to 
ſuch as areno Members, and have affairs nevertheleſs depending on that 
Court, I am not able to determine; yet it ſeemeth that Priviledge our- 
reacheth Members: unleſs we fhould conceit ſo wide, that the State did 
ſuppoſe that a Member might be a notorious and known 7hief. 

Laſtly, this Aſſembly, though it were called the Wittagenmote, or the 
meeting of wiſe men, yet all that would come might be preſent, and inter- 
poſe their liking or diſliking of the Propoſition, f diſplicuit ſententiafre- 
mitu aſpernatur, fi placuit frameas concutiunt. And ſome hints I meet with, 
that this courſe continued here in England : for ſome Preſidents run, in 
magna ſervorum Dei frequentia ; and that of 7na, commune concilium ſenio- 
rum, © populorum totius Regni, in another Council by him Holden. The 
Council of Winton, An 855. is faid to bein the preſence of the great 
men, aliorumgue fidelium infinita multitudine : and 1t will appear that it 


. continned thus after the Norman times. What power the m_ had to 


controul the Vote of the wiſe men, I find not ; fremitu aſpernabantur, it is 
faid, and probably it was a touch of the rudeneſs of thole times; for it 
was not from any poſitive Law of the Nation, but a fundamental Law in 
Nature, that wiſe me» ſhould make Laws ; and that the ſupream Judica- 
ture ſhould reſt in the Wittagenmote, was never an honour beſtowed upon 
it by the Saxons, but an endowment from the light of Reaſon; which can 
never be taken away from them by tha#headleſs conceit provoco ad popu- 
lm, but that Body muſt be as monſtrousas the Anthropophagz, whoſe heads 
are too nigh their belly to be wiſe. 


——_———_— 


CH A P. XXL. 
Of the Council of Lords. 


'T *% in the firſt condition was a meeting onely of the Zords, for dire- 
' QMionin emergent caſes, concerning the government and good of 
the Commonwealth , and for the promoting of adminiſtration of Juſtice ; 
theſe the Hiſtorian calls Miyora, becauſe they were to ſerve onely the 
preſent paſſions of State. Afterwards, when they had gotten a King into 
their number, they had ſo much the more work as might concern duecor- 
reſpondency between him and the people, and of themſelves towards both. 
This work was not ſmall, eſpecially in thoſe times of the In of 

| —_ 
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Kings, but much greater by the acceſs of Prelates into their number ; 
with whom came alſo a glut of Church affairs, that continually increaſed 
according as the Prelates ambition ſwelled ; ſo as this Council might ſeem 
to rule the Church alone in thoſe days , whenas few motions that any 
way concerned Church-men, but were reſolved into the Prelatical cogni- 
zance, as the minora Ecclefe. And thus under the colour of the minora 
Ecclefiz, and the minora Reipublice, this mixt Council of Lords came by Mag. cent. 8, 
degrees to intermeddle too tar in the magualia Regni. For by this means JF & 

the worſhipping of Images and the Maſs was obtruded upon the Saxons Concil. Brie. - 
by the Roman Biſhop and his Legate, and the Archbiſhop of Canterbury ; : 139- 

and decreed, That no Temporal or Lay-perſon ſhall poſſeſs any Eccleſiaſtical oe 
poſſeſions. That eleftions of Eccleſiaſtical perſons and Officers ſhall be by 

Biſhops. That the poſſeſſions of Church men ſhall be free from all Lay-ſer- 

vice and Taxes. And in one ſum, they did any thing that bound not 

the whole body of the Freemen. In which had theſe Lords refle&ted more 

upon the office, and leſs upon the perſon, and not at all upon their private 

intereſt, they doubtleſs had been a bleſſing to their Generations , and a 

Golden Scepter in the hand of a righteous King: But contrarily miſſing 

their way, they became a Sword in the Kings hand againſt the Subjedts, a 

ſnare to the Kingdom ; and, had not the Wizragenmote in their meeting al- 

layed thoſe diſtempers, the Saxon-government had been little other than a 
Commonwealth reverſed. | 


—— 


_———— 


C H A P. XXIL 


Of the manner of the Saxons Government in time of War. 


l} 


A? the condition of States or Kingdoms are diverſly conſidered in 
War and Peace, fo alſo muſt their Government be: For howe- 
ver War in it ſelf be but a feaveriſh Diſtemper in a Commonwealth, yet 
in ſome caſes it is as neceſſary, as a kindly Ague in due ſeaſon is for the 
preſervation of the Body ; which many times takes diſtemper rather 
trom the excellency of its conſtitution, than from the abundance of hu- 
mours. Nor did the temper of the Saxon Commonwealth ever ſhine 
more than in War, while it ſet a Law upon that which ordinarily is ma- 
ſter of all miſ-rule and confuſion , and fo fought by rule rather than by 
paſſion. Their Chief in the firſt times was choſen by the Freemen in the Tacitus. 
Field, either at the Wittagenmote or the Folkmote, according to the extent H:£4-2-35- 
of his command;being carried upon a Shield born upon their ſhoulders, like 
as now Knights of the Shire are. This Emblem they entertained him 
with, to declare their truſt in him, and the work that was expected from 
him. His firſt title was Heretock, afterwards he was called Dake or Dax; 
the latter whereof turned to a bare Title in the concluſion, but the for- 
mer maintairfed its own honour ſo long as the name laſted. After his Tacitus. 
election, all ſwareto be at his order, _ not to forſake him. This was a 
trick of imbaſed times: for though the Lacedemonian Law was poſitive, 
that none ſhould flie or break his Rank, but get the Viftory or die ; yet were 
they neither bound by Oath or Penalty , ſhame in thoſe times being ac- 
counted worſe than death by thoſe brave minds. But times growing 
more old, grew alſo more baſe-ſpirited, and men could not be ( drawn in- 
to the field ) holden in Rank by Oaths or Honour ; and this __ 
G 2 c 
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LL. Szxx.Lamb, that Law of Za the Saxon King , that in ſuch caſe a Country-Gentleman | 
Cantab. 10. ſhould be fined One hundred and twenty ſhillings if he were landed ; 


Concil. Brit. 


P- 528. 


Ant. 1009. 


Tacitus. 
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but if otherwiſe, Sixty ſhillings, and the Yeoman Thirty fhillings ; and 
afterwards the penalty was iricreaſed to the forfeiture of all the eſtate of 
the Delinquent. In their Wars they went forth by bodies collectively, as 
they were united by the law of pledges ; this made them ſtick cloſe to- 
gether for the honour of their Families and Friends , and rendered their 
encounters mortal, and to the worſted party commonly fatal : for once 
beaten in the field, they could hardly recover either by rallying or gather- 
ing a new Army. Probable it is that the Lords might have their Yi/ains 
to follow them in the Battle,but the ſtrength conſiſted of the Freemen; and 
though many were bound by texure to tollow their Lords to the Wars, 
and many wereYoluntiers,yet it ſeems all were bound upon call under peril 
of Fine, and were bound to keep Arms for the preſervation of the King- 
dom, their Lords, and their own perſons ; and theſe they might neither 
pawn nor ſell, but leave them to deſcend to their Heirs, and in default of 
them, to their Lord, and in default of him, to their chief pledge, and for 
want of ſuch to the King. They muſtered their Arms once every year 
both in Towns and Hundreds, viz. the morrow after Candlemas; and ſuch 
whoſe bodies were unfit for ſervice, were to find ſufficient men for ſervice 
in their ſtead.” They were ſtrift in their Diſcipline, if they followed their 
rule, which was made not by the arbitry of the General, but by Parlia- 
ment. Theſe, amongſt other ſcattered principles concerning Sea-affairs, 
may ſerve to let us know that the Law-martial, and that of the Sea, were 
branches of the poſitive Laws of the Kingdom, ſetled by the general 
Vote in the Wittagenmote, and not left to the will of a lawleſs General or 
Commander ; fo tender and uniform were thoſe times both in their Laws 
and Liberties. , 


—_— — 


CH AP. XXIIL. 


Of the Government of the Saxon Kingdom in times of peace ; 
and fir$t of the diviſion of the Kingdom into Shires, and their 
Officers. 


I the Saxou Government was regular in time of War, how much ra- 

ther in time of peace! All great works are done by parcels and de- 
grees; and it was the Saxoys ancient way in Germany, to divide their Ter- 
ritory into ſeveral Circuits or Circles, and to aſſign to each their ſeveral 
Magiſtrates, all of them ruled by one Law ; like one foul working in ſe- 
veral Members to one common good. Thus they did here in England, 
having found the Land already divided into ſeveral parts called Comtatus, 
or Counties, from the word Comes, that ſignifies a Companion ; and the 
Counties thence called, are nothing but Societies or Aſſociations in publick 
charge and ſervice. But the Saxon word is Shire or Share, that is, a por- 
tion or precinCt of ground belonging to this or that perſon, or great Town, 
and bearing the name of that perſon or Town ; and ſometimes of the 
ſcituation' of the people, as -North or South folk , Eaſt or South Sex or 
Saxons. This diviſion by the names ſeems to be of Saxon original ; and 
though by the teſtimony of Zzgulfus and other Writers , it might ſeem to 
be done by Alfred; yet it will appear to be more ancient , if the —_ 
min 
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mind the grant of Peter-pence made by King Offa, wherein is recorded 
the ſeveral Dioceſſes and Shires out of which that grant was made, un- 
der the very fame names that they own at this day; and that was more y4 wenn, 
ancient than Affreds time by the ſpace of eighty years. An. 794- 

Each of theſe Shires or Counties had their two chief Governours for di- 
ſtributive juſtice; of theſe the Sheriff was more ancient and worthy Offi- 
cer, being the Lieutenant, and aided by the power of the County in certain Sherife: 
caſes ; for his Commiſſion extended not to leavy War , but to maintain 
Juſtice in that County , and within the fame; and in this work, he was 
-partly miniſterial, and partly judicial : in the one he was the Kings Ser- 
vant to execute his Writs ; in the other he regulated the Courts of Juſtice 
under his Survey. He was choſen in the County-Court called the Folk- 1i.gaw.c.35. 
mote, by the Votes of the Freeholders; and as the King himſelf, and the 
| Heretock, were intituled to their honour by the peoples > 2mm | 
The Coroner , though in original later, wasnevertheleſs very ancient : Coroners. 
he was the more Servant or Officer to the King , of the two. His work 
was to enquire upon view of Manſlaughter , and by Indictment of all 
Felonies as done contra Coronam, which formerly were only contra Pacem, Miror. cap.xs 
and triable only by appeal. And alſo he was to enquire of all Eſcheats &&:- :3- 
and Forfeitures, and them to ſeize. Hewas alfo to receive appeals of Fe- 
lonies, and to keep the rolls of the Crown-pleas within the County. It's 
evident he was an Officer in Alfreds time ; for that King put a Judge to Miror. 
death, for ſentencing one to ſufter death upon the Coroxers record , with- 
out allowing the Delinquent liberty of Traverſe. This Officer alſo was 
made by eleCftion of the Freeholders in their County-Court , as the She- Fitz _ 
riff was, and from amongſt the men of chiefeſt rank in the County, and '*3 2% 
ſworn in their preſence ; but the Kings Writ led the work. | 


C H A P. XXIV. 
Of the County-Court, and the Sheriffs Torne. 


HE Government of the County in times of peace, cohiſiſted much 
| in the adminiſtration of Juſtice , which was done in the publick 
meetings of the Freeholders ; and their meetings were either in one place, 
or 1n ſeveral parts of the County : in each of which the Sherift had the 
managing of the a&ts done there. The meeting of the Free-men in one Folbmore, or 
place was called the Fo/kmote by the Saxons (ſaving the judgment of the Connty-court: 
honourable Reporter, Coke 1n/tzt. 2. 469.) and of latter times the County- 
Court : the work wherein, was partly for conſultation and dire&ion con- 
cerning the ordering of the County , for the fafety and peace thereof ; 
ſuch as were redreſs of Grievances, election of Officers, prevention of dan- 
gers, Oc. and partly it was judicial, in hearing and determining the com- Miror-p. 147: 
mon Pleas of the Gemny , theChurch-affairs, and ſome treſpaſſes done 
therein ; but not matters criminal, for the Biſhop was Judge therein, to- 
gether with the Sheriff; and by r.1e Canon he was not to intermeddle in 
matters of Blood : yet neither was the Biſhops nor Sheriffs work in that 
Court, other than direCtory or declaratory ; for the Free-men were Judges 
of the act, and the other did but edocere jura populo ; yet in ſpecial caſes 11. canue. 
upon petition, a Commiſſion iſſued forth from the King to certain Judges Miror. cap. x; 
of Ojer, to joyn with the others in the hearing and determining of ſuch wiroraap. 5; 
particular caſes. But in caſe of injuſtice or errour, the party grieved had Seca. 
| | liberty 
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Ll. Canut- Jiberty of appeal to the Kings Juſtice. Nor did the Common Pleas 
originally commence in the County-Court , unleſs the parties dwelt 
in ſeveral Liberties or Hundreds in the fame County ; and in caſe any 
miſtake were in the commencing of Suits in that Court , which ought 
not to be, upon complaint, the Kings Writ reduced it to its proper place ; 
and in this alſo the Kings own Court had no preheminence. In thoſe an- 
Concil. Brit. cient times this County-Court was to be holden but twice a year, by the 
p.197-22- conſtitution of King Edgar , but upon urgent emergencies oftner ; and 
35 © that either by the Kings ſpecial Writ , or it the emergent occaſions were 
ſudden and important , by extraordinary ſummons ot ringing the Moot- 
bels. Unto this Court all the Free-mex of the County atiembled to 
learn the Law, to adminiſter Juſtice , to provide remedy for publick in- 
LLEd.2P- convenience, and to do their fealty to the King before the Biſhop and 
6 Sherift upon Oath ; and in the work of adminiſtring Juſtice, cauſes con- 
Ll Edw.cap.g. <Erning the Church muſt have the precedency ; fo as yet the Canon-Law 
had not gotten footing in England. 
Sheriffs Tone. The other Court wherein the Sheriff had the direftion ,, was in the 
meeting of the Free-men in ſeveral parts of the County ; and this was 
Miror. cap. 1. anciently, and now is called the Sheriffs Torne ; which ſimply conſidered, 
Ii Ele. is but a Zundred-Court , or the Sheriffs Torne to keep the Hundred-Courr. 
CAP. 5. It was ordered to be kept twice every year, v2z. at the Lady-day and Mi- 
Ll. Edw-caP- chaelmas, or ſoon after. Unto this Court all the Free-holders of the Hun- 
Li.cami. p.2. dred repaired , and therethey, the Biſhop and Sheriff, executed the ſame 
cap. 17 powerand work for kind,that they did in the County-Court. In this Court 
all the Suits in the Hundred-Court depending , had their determination , 
and others had their commencement and proceedings, as well the Pleas 
of the Crown as others. Some have conceived it to be a County-Court , 
or ſuperiour thereto; but there being no ground thereof, I conceive it to 
be no other than a Viſitation of the County by parcels or in circuit. 


CHAT AXY. 


”. 
Of the Diviſion of the County into Hundreds, and the Officers 
and Court thereto belonging. 


Þ je my were too great to meet upon every occaſion ; and every oc- 
caſion too mean to put the whole County to that charge and trou- 
ble: and this induced ſub-diviſions ; the firſt whereof is that of the ZZur- 

dared, now, and alſo anciently fo called ; but as ancient (if not more) is 

the name Pagw ; for the Hiſtorian tells us, that the Germans, in the exe- 

cuting of their Laws , a hundred of the Free-men joyned with the chief 

Tacitus Lord per pagos vicoſque , which firſt were called Centenarii, or Hundre- 
ders, trom their number ; but uſed for a title of Honour, like the 7rzarzz, 

And as a ſecond hereunto, I ſhall add that teſtimony of the Council at 
Berkhamſted , which ſpeaking of the reduCtion of Swts from the Kings 

Court ad pag; vel loci prepofitum ; inother places it is rendred, to the Go- 

vernours of the Hundred or Burrough. And at this day in Germany, their 

Country 1s divided into Circuits,called Centen or Canton,and Centengriecht; 

Cluer. Bb. x, 20d the Fundreders they call Centgraven, or Hundred-chiefes, whether for 
cap. 19, Government in time oft peace, or tor command in time of War ; the eat 
where- 


—— 
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whereof, the word Wapentake doth not a little favour. Amongſt theſe, 
one was (per eminentiam)called the Centgrave or Lord of the Flundred,and 
thercunto elected by the Free men of that Hundred, and unto whom they 
granted a ſtipend in the nature of a Rent, called Fundredſettena , toge- malmew.Reg, 
ther with the government of the ſame. The divifion of the County in ect p. 54 
this manner, was done by the Free-men of the County, who are the ſole 

Judges thereof , if Polydores teſtimony may be admitted ; and it may 

ſeem moſt likely that they ruled their diviſion at the firſt, according to 

the multitude of the Inhabitants ; which did occaſion the great inequali- 

ty of the Zundreds at this day. The Government of the Zundred reſted 

at the firſt upon the Lord and the Zundredars; but afterwards by Alfred 11. Atared. 
they were found inconvenient, becauſe of the multitude, and reduced to cap: 4: 

the Lord or his Bailiff, and :wefve of the Hundred ; and theſe zwelve were 

to be ſworn , neither to condemn the Innocent, nor acquit the Nocent. 

This was the FZundred Court , which by the Law was to be holden once 

every Month; and it was a mixt Court of Common:-pleas and Crown- 

pleas : for the Saxon Laws order, that in it there ſhould be done juſtice to jj ra, 
Thieves ; and the trial in divers caſes in that Court is by Ordeale. Their LL Echelde.r. 
Common-pleas were caſes of a middle nature, as well concerning Eecle- L#thelft. 20 
faſtical perſons and things, asſecwlar ; for the greater matters were by 32. © 
Commiſſion, or the Kings Writ removed, as I formerly obſerved; all --#heldr. 
Free-holders were bound to preſent themſelves hereat. And no ſooner Kinda 
did the Defendant appear , but he anſwered the matter charged againſt Ll Allem. & 
him , and judgment paſſed before the Court adjourned ; except in caſes £29Þ 3... 
where immediate proof was not to be had, albeit it was holden unreaſo- p. 273 
nable in thoſe days to hold ſo haſty proceſs: and therefore the Archbiſhop (30m 

of Tork prefers the Eccleſiaſtical or Canonical 'way before this. Laſtly, Ws 
in their meeting, as well at the Hundred as C ounty-Court , they retained 

their ancient way of coming Armed. 
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C HA P. XXVL 
Of the Diviſion of the Hundreds into Decennaries. 


His was the laſt ſubdiviſion of the County , and that reſted upon 
the perſons ; and it was either not at all, or not ſo obſervable , as 
to be worthy of the Roman ſtory , and therefore may. rather be thought 
an extraCt from Moſes Law,introduced by Affred or hisdire&tion. TI tay, 
this reſted on the perſons, and not upon the place; for though the Cente- 
ers were comprehended within certain bounds, yet the Decenners were 
not limited but only within the limits of the Zundred. And of theſe 
alſo, it appeareth to me there were divers ſorts ; for ſuch matters of con- 
troverſie that did ariſe amongſt the Decenners, if of greater moment, were 
referred to the chiefer Fuſtices, which were appointed ſuper decem decanes, 
which I conceive were ten chief pledges; and theſe might bear the names 
of the Centeners, although they be not the Centgraven : and therather. I 
inclinethereto , becaule in all probability there muſt needs beabove one 
hundred Free-holders in Eiundredo; and all Free-mex were Decenners, that . 
is, ranked into ſeveral zeys ; each one being pledge for others good abear- canes. 
ing , and in caſe of default, to anſwer it betore the Judge, and in 
caſe of default of appearance , his nine pledges ſhould have oneand 


thirty 


thirty days to kring the Delinquent forth to juſtice. If this failed , then 
the chief of thoſe Decexners by the votes of that and the Neighbour Decen- 
zers, was to purge himſelt and his tellow-pledges, both of the guilt of the 
fact, and of being parties to the flight of the Delinquent. And if they 
could not this do, then were they by their own Oaths to acquit them- 
ſelves, and to bind themſelves to bring the Delinquent to juſtice as ſoon 
as they could ; and in the mean time, to pay the damage out of the E- 
ſtate of the Delinquent ; and if that were not ſufficient, then out of their 
LI. Edw, cap. OWN Eſtate; butit the Delinquents Eſtate was ſufficient , the ſurpluſſage 
15. thereof remained with the pledges. And laſtly, the Maſter of the Fami- 
L1.canutC-28 [yy was a pledge for his whole Family. This was the Law of Decenners , 
and may ſeem to be ſomewhat a rigorous Law , not only in caſe of De- 
Li. Alured. finquency,but alſo for their abode ; for none of them mught depart from 
LICamut. p. 2. *heir dwelling without conſent of his fellow-pledges, nor out of the 
cap. is, County without allowance of the Sheriff, or other Governour of the 
Ll Edvw.C-20 ſome. And if any controverſie aroſe between the pledges , the chief 
pledge by them choſen, called alſo the Dean or Headburrough, may deter- 
mine the fame ; but this held only in matters of lighter conſequence. 
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CHA P. AXAXVIL 
Of Francheſes : and firſt of the Church-Francheſes. 

\ A TE have. hitherto trod in the road-way of the Government of 
the Common-wealth ;. but private regards have made by-paths, 
which we muſt ' trace, or elfe the footſteps in many particulars 
will remain unknown. Theſe are called Exemptions, but more or- 
dinarily Francheſes, from which ſcarce any part of the Kingdom remain- 
ed free; and are to be conſidered, either in regard of the place or perſcn. 
Ta the latter I intend that of the Church-men, whoſe Perſons and Eſtates, 
in many particulars, were exempted from the civil power of this King- 
dom. Their perſons devoted to a peculiar work , they. would have to be : 
under a peculiar Law, called the Canon-Law , - which at the firſt extended 
Concil. Brie: ON1y to their own perſons, and that only pro reformatione morum : tor ſo 
p. 258, 2 Archbiſhop tells us , that it did teach quomodo Canonici, id eſt, regulares 
-Edw. Cont. Cleric; vivere debent; but when it grew to its full charge, it gave a louder 
report, Quicunque aliquid temerit, vel in fundo Eccleſue manſtonem haburrir, 
"extra curiam EE non placitabit quamvis forts fecerit. And thus 
as Church-ground increaſed by the blind charity of thoſe times ,;  ſotohg 
 Church-men multiplied, and the Canon inlarged from the perſons of ze- 
"mw to all Clergy-men , and from them to their 'Tenants and Neigh- 
urs ; from thence to-certain Spiritual or Eeclefiaftical crimes or. ſcan- 
dals,'wherever they were found; and wherever it touclied , it took and 
LLEdw.cap.7 bound by Excommunication , and upon /ignificavit, being) firſt deliveredto 
Satan , they delivered him over to the Sentence of thoLaw, to be impri- 
ſened. If the offender be out of reach by the ſpate of thirty and one 
- yS, he is Outlawed; fo as there is no way left to eſcape the Church. 
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_ __ CHA ÞP. XXVII. 
Of the ſecond Franchiſes, called the Marches. 


Ranchiſes of the place, were ſuch as were limited within precin&s of 
place, and annexed thereto ; and of this fort firſt were thoſe of the 
borders , of which thoſe are the moſt ancient that bordered the Britons , 
now called the Marches of Wales, in which was a peculiar Government, 
ſo far as concerned adminiſtration of juſtice; for otherwiſe the ſubjets 
each of them ſubmitted themſelves to the ſervice of their own Prince. 
This was therefore a third, different, and mixt Government, agreed _ 
joyntly between the Britons and Saxons, who after a long and b - 
ſome War, (wherein both peoples were well wearied) by degrees became 
Friends, entered Traffick , and into the ſtrifteſt Societies by Marriage. 
Thus finding the ſweetneſs of peace , they provide againſt future occaſi- 
ons of ſtrife that might ariſe in commerce by the juſtling of two Laws to« 
gether ; and agree in one Law, ,and upon a certain number of Judges e- 
le&ted by common conſent,who were to ſee to the execution of theſe Laws 
as joynt Aſſeſſors. From theſe, asI conceive, aroſe thoſe which are now 
called the Lords Marchers, and were at the firſt twelve in number, viz. 
ſix Saxons, and fix Britons. It ſeemeth this form of Government was 


firſt inſtituted by Atheldred, and by way of preſcription or cuſtom, con- 11. Acheld. 
tinueth till this day : and as it was the birth of truce, ſo for the future P: 3- 


became both Mother and Nurſe of peace between thoſe two peoples, like 
the twi-light between the day and night, until both were brought un- 
der one head , and by divine providence ſetled in a laſting day. 


—_ 
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CH A P. XXIX. 
Of County-Palatines. 


! 


F the ſame fort of Franchiſes were theſe which are called County-Pa- 


latines,which were certain parcels of the Kingdom aſſigned toſome 

icular perſon , and their Succeſſors, with Royal power therein to exe- 
cute all Laws eſtabliſhed, in nature of a Province holden of the Imperial 
Crown : and therefore the Kings Writ paſſed not within the precin&, no 


more than in the Marches. Theſe were occaſioned from the courage of 


the Inhabitants that ſtoutly defended their Liberties againſt the uſurping 
power of thoſe greater Kings that endeavoured to have the Dominion o- 
ver the whole Heprtarchy, and not being eafily overcome , were admitted 
into compoſition of 7ributaries; and therefore are found very ancient: 
for Alfred ou one of his Judges to death for paſſing Sentence upon a Ma- 
lefaftor, for an offence done in a place where the Xings Writ paſſed not"; 
and the ſame Author reciting another example of his juſtice againſt ano- 
ther of his Juſtices, for putting one to death without preſident , rendreth 
the Kings reaſon, for that the King aud his Commiſſioners ought to determine 


vob. 


: H CHAP. 


ſuch caſes, excepting thoſe Lords in whoſe precinit the Kings Writ paſſeth 
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CH AP. XXX. 
. __ Of Frandcheſes of the Perſon. 


Rancheſes of the Perſon are ſuch Liberties annexed unto the Perſon, as 

þ are not abſolute Lordſhips ,” but only tending thereto , and limited 

t | within a Precinct, but not annexed thereto : and theſe are matters of profit 
j Miror. cap. g, Tather than power ; as thoſe of Bury St. Edmonds , Doncaſter, Dorcheſter, 
Circeſter ; all which were in the Saxon times : and theſe or ſome of them 

had juridical power in caſes of Felonies and Robberies ariſing within that 
PrecinCt , ſo as the Delinquent was both Inhabitant and taken within the 
| ſame ; this was called /*fangtheoff : and it upon freſh purſuit made by the 
| right owner or poſſeſſor , the Delinquent was taken with the prey in his 
f - 121. £4%, Poſſeſſion, or as the old DialeCt is, Zandhaben Backbearend ; Then was 
jy cap. 26, he carried immediately before the Coroner of that Liberty , and the Sake: 
ber, or party wronged,made his proof by Witneſſes ; and thereupon judge- 

ment forthwith paſſed without anſwer , and execution immediately en- 
ſued. Some Liberties had Outfangtheoff, that is, the trial and forfeiture of 

na ang- ſuch Delinquents, being no Inhabitants, and yet taken within the Liberty ; 
Bradon.lib.2 or Inhabitants, and not taken within the Liberties : but this Trial was al- 
rra&,2.cap. Ways by Jury. The Antiquity of theſe Liberties are not obſcurely ma- 
Bwn.cap, Pileſted in their names , and more clearly by the Saxon Laws and Acts ; 
15. for it's obſerved of . Alfred, that he ſeized a Franches of Infangtheoffbecauſe 
Ll. Edv. the Lord of that Franches would not fend a Felon(taken within his Liberty 
> 2 beret ;. for a Felony committed without the ſame) to: the Goale of the County, 
SCC. I, as he ought to have done. Other Liberties there were granted alſo by 
Charter ; a taſt whereof may be ſeen in one Grant made by King Edgar, 

to the Monaſtery of Glaſtenbury, wherein was granted Sack, Homſechne F 
Friderbrece, Forſtel, Teme, Flemone,Ferdre, Hundred Setene,Sock,Tholl, Ade, 

' Horda, Bufan Orderan, Bene Orderan ; the particular natures of each may 
be obſerved in the Gloſſaries ; all of them being allowed to the Crown by 
the Law, and by the advice of the Council of Lords granted over to theſe 
Grantees in nature of Deputies to the King , to polſeſs both the power 


and profit thereto belonging. 


Infangtheoff. 
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CHAP. XXXL. 
Of Manors. 


® TEvertheleſs, moſt of theſe Liberties, if not all of them, were ma- 

ny times granted by Kings as appendant to Mayors; which were 

Francheſes of ſmaller circuit , being at the firſt portions of ground grant- 

> ed toſfome particular perſons ,, and by them ſubdivided and granted 
over to particular perſons to hold of the Grantors by Rents, Services, and 

ſuit to one Court ;, all being no other than the ſpoils of War, and re- 
wards of valour , or other ſervice. . Theſe in their- colleive. nature 

are called a Manor, and by continuance of time become a kind of 

body politick. In Antiquity it is called Mayſum , from the Man- 


fiom-houſe 3 although it is not of the Eſſence of a Manor , nor ought => 
words 
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words of Brafon to be conſtrued according to the literal ſenſe ; for the Bratton. 


was granted in tenure before any houſe built thereupon. The quantity 

of the ground thus given to hold by Service , was according to the plea- 

ſure of the Lord more or leſs, and therefore might extend into divers Pa-_ 
riſhes ; as on theother part,one Town might comprehend divers Manors. 
The Eſtate that was granted , depended partly on the condition of the 
Grantee : for ſome were ſerv or Bond-men, and their Eſtate was altoge- 
ther at the will of the Lord, as was alſo the benefit ; but the ſervants 
merit , and the Lords benignity concurring with ſome Conſcience of Re- 
ligion, as the light grew more clear , abated the rigour of the tenure in- 
to that which we now call Copy-hold. Other Eſtates were made to the 
Free men, which in the firſt times were only for years; albeit therein they 


houſe may be deſtroyed , and yet the Mazor continue ; and the ground A 


» 212» 


Fleta. lib. 4. 
CAP. 15+ 


were not niggardly, for they ſticked not at Leaſes for a hundred years,yet jmgutfus 
with a render of Rent, which in thoſe days was of Corn or other Victual ; Croyl. 


and thence the Leaſes fo made were called Feormes or Farmes, which 
word fignifieth Vietuals. But times enfuing , turned the Vietual into 
Money , and terms of years to terms of lite and inheritance, retainin 

the Rents , and thoſe called Qujt-rexts , or the Rents of thoſe perſons 
that are acquitted or free. But in caſe of eſtates of inheritance tor the 


moſt part after the death of the Tenants were reſerved Herjiots or a re- Ty oh 
lief : which were not left to the will of theLord , but was put in certain- Fran 
ty , in the very letter of the Law : for according to each mans degree , Ll.Canut. p-I; 
ſuch was his Relief or Feriot. Cap. 69. 


But over and above all, they reſerved ſpecial ſervice to be done by the 
perſon of the Tenant, or ſome other by his procurement , of which 
thoſe that were their ſerv; or vi//azns were at the will of the Lord : others 
had their particular ſervice ſet down in their grants. Theſe concerned 
either War or Peace ; the former was afterwards called the ſervice of the 


Knight or Souldier ; the latter the ſervice of the Zusbandmay or Plough. x 


That of the Souldier was the more honourable , and ſuitable to the old ſervice, 


German trade ; Pigrum & jners videtur ſudore acquirere quod poſſis ſanguine 
parare : and the work was to defend the Kingdom, the Lords perſon and 
Honour ; and to this end he was ever to have his weapons in readineſs , 


which gave name to the ſervice, and altered as times and cuſtoms 


changed. This ſervice by cuſtom , from a work erated into the 
bare Title, and became a dignity : and the men named, or rather intitu- 
led Milites ; and many of the Saxon Charters were atteſted by men bear- 
ing that Title ; yet the ſervice itſelf was far more ancient , and called ſer- 
vicium lorice; of which ſort alſo were the Cuſtodes pagani that wore a 
Helmet, a coat of Mail, and a guilt Sword : not unlike the old German 


night- 


way of calling forth of their 7;roxes to the war. Of this rank ſome +... 


were more eminent than others; for ſome bare the ſingle title of Knight, 
and, it ſeemed, ſerved on foot : others ſerved on horſeback , and were 


called Rad knights, or Knights-riders, as Brafton noteth ; and theſe I take $cldcn.spicil 


to be the Yavaſours, noted in the Conquerours Laws : for that their relief 


is a Helmet, a Cpat of Mail , a Shield, a Sphear, and a horſe. Now for 


the maintaining of this ſervice, they had Lands and Tenements called 
Knights Fees , which bound the owner to that ſervice , into whoſe hands 
ſoeyer they came , to be done either by the perſon of the owner, or other 
fit perſon by him procured, and therefore were diſcharged from the pay- 
ment of all Taxes and Tollage , which was the Law of the Goths of 
old, arid remains in Sweden at this day. 


H 2 much 


# 


The number of theſe Fees OO 
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much increaſed , ſo as in the Conquerours time they were above ſixty 


: thouſand , which was a mighty body for a ſmall Ifſand , and brought 
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K much honour to the Nation. 4 

4 Y | But the profit aroſe from beneath, I mean from the ſoccage tenure or 

be aq ſervice of the Plough , which in the firſt times was performed by thoſe 

3 that were unfit for the ſervice of the Wars, either being green and 

;iþ young , or decrepit and aged; and ſometimes by the Women. But after 

ji Tacitus | that the Saxon Conqueſt was at a ſtop, and that no more was to ke got- -, 
- ten by Blood , men endeavoured to fatisfie their defires by ſweat ,.. and 


turned their Swords into Plough-ſhares ; and thus the Husbandry increa- 
ſed exceedingly , and hath proved the beſt Pillar of the Common-weal ; 
the nature ot this tenure is fully ſet out by the Reporter ; nor can I add 
thereto more than the Law of the Confeſſor concerning theſe men , v7z. 
Co. Lider.fol. That no man might trouble them, but for their Rent nor any Lord thruſt them 
85. * out of their Farm, ſo long as they do their ſervice. And thus it appeareth, 
obers pg that the ſervice became 1n nature of a condition ſubſequent, begetting an 
LLEdw.c.33- increaſer of the Eſtate , which by continuance wrought an inheritance , 
and fo the Title of Entry was turned wholly into diſtreſſes for ſervice not 
performed ; yet the Lord was no looſer thereby, fo long as Heriots,Rents, 
and Services accrewed unto him. 
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C H A P. XXXIL. 


of Conrts incident and united unto Manors. 


Y Grants made by Lords unto Tenants already noted, the Lords had 
power by common right to cal} their Tenants before them, and en- 
qurre concerning their payment of Rents , and performance of ſervice, 
which became Courts of conſtant appointment « of which ſort there. | þ 
were two, one for the Free-men, the other for the Bond-men ; and this 
Court-leet, brought forth another ſervice,which we call ſuit of Court. TheCourt of Free- 
: men was holden from three weeks to three weeks, wherein the Free-men, 
—_— Pa.” inthe Hundred and County were Judges of the fa&t , and from them na- 
Albin. Hift. med, as at this day, Cowrt-/eet, or the Court of the Litz , of ſuch as are 
Saxon. p. 72- manumitted or Free-men. In this Court all Aftions or Suits between the 
Free-men of the fame Manor, and within the fame ariſing, were determi- 
ned ; nor could any Court (no not the Kings) intermeddle with ſuch 
Suits before. Trial had ; but by the Lords allowance. And upon this 
priviledge , the Writ of right Patent was grounded. But the full nature 
of this Court is not within my intention, but I muſt refer the Reader to 
F.N. Br. 2. the Law-books. For it was the leaſt part of the work and power which 
L this Court obtained by continuance of time ; ift regard that Manors ex- 
ceedingly multiplied,fo asno part of the Land was lett free; and many one 
' of themextended into divers Decemaries,the Lords obtained great power 
Viewof over them,and had of Kings, grants of view of Frank-pledge within their ſe- 
Frank& 'veral Lordihips ; and further power of inquiry , and puniſhing of mat- 
pledge. *'ters of publick nufance,and ſuch as were contra Pacem & Coronam; which 
PE a . by cuſtom became annexed unto the Court-leet. The wuſances of 
or, Copy-holds being done to diſheriſon of the Lord, and not proper 
| | | for 
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for the Court of publick inquiry. The Judge of this Court-leet was the 
Lord, or his Steward,' for the dire&ory part ; and the Steward was pro- 
perly Coroner within the Mannor to take Preſentments, and certifie them 
to the Coroxer of the County.And thus this Court ſwallowed up much of 
the power of the Decewmers Court in the very infancie, fo as we find no 
foot-ſteps of any Writ of Right to the Decenners, or Chief-pledges ; but 
contrariwiſe many views of Frank-pledge granted to particular perſons in 
the time of Alfred : and many things done by the Chief pledges in the miror. cap. 
Courts of theſe Mannors, as is to be yet ſeen in many ancient Court- Scc- :- 
Rolls. | 

The other Court, which by common Right belonged to the Lords of 

Mamors, was that of the Copy holders, called or rather included under 

the name of the Court-Baron; which albeit it is called in the ordinary Court-Baron. 
ſtile Curia Baronum, yet not ſo properly, as I conceive ; 'and it may be bb 
way of miſtake for Baronis : For if it were ſo properly united formerly to og 
the Court of Free-men, as (ab excellentiori) it always paſſed under that ** 5” 
name, yet -when that Court is omitted, and flipt out of the way, the 

Court of Copy holders that remaineth, improperly retaineth the name of 

that which 1s gone. This Court at the firſt was intended onely for the 

Lords benefit, and for the Tenants right, as ſubſervient thereunto. I fay, 

the Tenants right, not againſt their Lord ; for they had no right againſt 

him : but againſt any other they had proteCtion of Law, toth for them- 

ſelves and their Eſtates. And, as I faid before, by cuſtom, or rather light 

of Religion, their perſons and Eſtates were conſiderable, even by the Lords 
themſelves. Which alſo cauſed a Law to be made, at fic de ſuis hominibug Ll Edw. 
agant, quatenus erga Deum reatum non incurrant, & Regem non offendant. 

Which Law could never be intended of the Free-holders ; for it had been 

a vain redundancy to have made an eſpecial Law for that, which was pro- 

. vided for by the known fundamental Law of the Kingdom, againſt which 

a ſpeedy remedy lay by the Kings Writ. And theſe men, how mean fo- 

ever, had even in thoſe days a kind of Property both in Lands and Goods: 

for the Laws, though by their antick Languagedarkned, yet plainly ſpeak 

de terra ſua& Catallis ejus. And if the ancient Germans were fo generous Sclden. Spicil. 
to their Bond men, ſurely much rather, after their coming into this Iſhnd ; '*4 =? 33 
inaſmuch as their ſervice was more and more neceſſary in Agriculture, * 

which could never be performed by the Natives; who were not in their 

own perſons conquered, although their Land was. | 


C H A P. XXXIIL 
Of Townſhips and their Markets. 


we HE next Francheſe is that of Towns : This was taken up as a 

Birth of War and Nurſe of Peace; for their Anceſtors liked nor 

todwell in crowds, xe pati quidem inter ſe junttas ſedes : 'it being their Tacirs, 
trade or paſtime to war upon Beaſts, when they found no Enemies a- 
mongſt them. This ſolitudinary cuſtom could not be ſoon ſhaken off, 
and might well occaſion multitudes of Towns in thoſe times (though ſmall 
ones doubtleſs) that Writers ſpeak of ; if true it be, that after the waſting 
times of the Danes and Normans, in the Conquerours time, were found in 


England, Forty five thouſand Pariſhes, and Sixty 'two thouſand rugs | 
: "4. , I, or 
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Markets. 


'Nor was Peace leſs beneficial to them, than they careful of it ; for by con- 


tinuance of Peace, Husbandry, ManifaCtures, and Commerce, occaſioned 
people to gather to places commodious for Habitation, in good Soil, nigh 
Navigable Rivers or Havens ; and according to their ſcituation and trade, 
ſo they ſwelled in multitude or decayed. Some of whom growing more 
eminent than others, more care was had of their government and 1afety ; 
for the latter by building of Walls and Caſtles, and for the former by {er- 
ling a Magiſtracy peculiar to that place or Townſhip ; not as ſo many 
Decenners, but as one body conſiſting of many members. And thus by 
cuſtom they grew to be Fraternities, or Corporations under ong Magiſtrate 
or Head,whom they called Alderman; and held a Court of Juſtice (at the 
firſt holden twice a year) which was in nature of a Leet with a view of 
Frank-pledge, as may appear in the caſes of Dorcheſter, Circeſter, and Dox- 
caſter, in Alfred's time : and herewith they had publick Markets, which 
ſerved them for their better conveniencies. * | 

This priviledge of Market was a liberty of publick fale and trade in 
Commodities that principally concern the Belly ; but by common courſe 
became a paſs for Commodities of every kind almoſt. Concerning this 
liberty, I ſhall deſire leave to interpoſe this Parentheſis enſuing, betore I 
proceed in the intended diſcourſe. 

In the firſt times, as every man by common right had property in his 
own Goods, ſo by the fame right he had power to alien to any perſon, 
at any time, in any place, by gift, fale, exchange, or other ways; and 
that by ſuch Alienation, but eſpecially by fale, a Right was veſted in the 
Buyer againſt all men, ſaving the Eigne-right , which was recampenced 
upon warranty, and recovery in value. And in thofe days common 
ſenſe taught men to buy or ſell, of or to the next Neighbour that would 
bargain with thera : and for want of ſuch occaſion, to repair to the next 
Aſſembly, Meeting, or Concourſe of people, for the fale of ſuch Come 
modities as their Neighbourhood would not take off their hands. And 
thus the greater Towns that had Walls or Caſtles, became the greateft 
Markets, and others leſs; and this made the Neighbourhood of thoſe 
Towns to repair thither to buy, as others to ſell. But time difcoveri 
a double inconveniency herein, viz. that by theſe leſs publick fales in 
ſmaller Villages , where little or no care of Right or Juſtice was had 
( and by which means the word Pagan became a word of reproach ) ma; 
ny mens Goods by clandeſtine Contra&ts were loſt, and no care had of 
their recovery ; and (which was yet more prejudicial to the Publick ) 
that the greater Towns appointed for the ſtrength and defence of the 
Kingdom, became ill provided with ſupply of Victuals, either for the pre- 
ſent or future; and what was had, for the moſt part was gotten at the ſe- 
cond hand, and higher rate than the Country-Villages had. The wiſe 
men, by publick Edi, laid a reſtraint of Markets in ſmaller Villages, and 
more private places ; and thus the greater Towns having Markets for- 
merly, became more publick Markets, not by any new Right or Priviledge 
from the Crown ; tor it neither had fuch power nor could have ( but 
upon uſurpation ) againſt the common Right of ſuch Towns and places 
of publick defence. This Reſtraint, upon the reaſons aforeſaid, was made 
firſt in the Saxon-times, as may appear by their Laws, but more cleexly 
declared and confirmed afterwards by the Laws of the Normans, which 
never gave any new Right of Market-overt unto thoſe. places of pub: 
lick detence, but onely did inhibit the ſame in, the ſmaller Villages and 
Private places. In which reſpe&, although the Kings of this _—_ in 
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future times took leave to aboliſh that Reſtraint which did lie upon tome 
of thoſe more private places, for certain reaſons of State ; and fo theſe 
places became Markets-overt, which formerly were none : yet could they 
never take away that priviledge which Nature it ſelf caſt upon thoſe 
greater Towns ( being the very Limbs of the Kingdom ) without wrong 
done to the common Right, and the publick Good ; nor abridge them 
of that power, but that they might ſtill uſe their liberty at times and 
places within their Precin&t, as might beſt conduce with the benefit of 
the Inhabitants of thoſe places, even as any particular Free man may go- 
vern his own Eſtate as him liketh beſt. And thus upon the whole mat- 
ter it is to be concluded, that the ancient Burroughs of this Kingdom 
properly do not hold their liberty of Market-overt by Preſcription or 
Charter, but by common Right ; and not as a Corporation made by 
Charter, but as they are a multitude of people anciently gathered toge:- 
ther and united, upon whom the ſtrength and wealth of the Kingdom 
doth or did formerly much more depend, than on any of the ſmaller Vil- 
lages and open Towns ; even as every Free man paſſeſſeth and uſeth his 
proper Inheritance and Eſtate without particular priviledge derived from 
the Crown : Nor can the King take away the liberty of Market-overt 
from ſach places, more than he can take away the liberty of buying and 
ſelling from any Free man, to. whom the Law alloweth a liberty of owner- 
ſhip. This I ſubmit to the cenſure of the learned in the Laws, in regard - 
of the different opinions concerning the ſame. | 

This liberty of Townſhip thus made, and the Place and People Inhabi- 
tants thereof being of ſuch conſequence in the publick adminiſtration, had 
for their better ſupport and fafety liberty of Fortification, and power to LLEdw.cap.nz 
charge one another wjth the maintenance of the Fortifications by an impo- _ 
ſition called Burghbote; and held their Tenements under a Rent to their LL. Ackelſd, 
Lord or King called Burgage, as they were a body aggregate. I; 0S- 
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C HA P. XXX 
of the Foreſts, 


Eſides other Prerogatives of the Saxon Kings, they had alſo a Fran- 
chiſe for wild Beaſts for the Chaſe, which we commonly call Foreff, 
being a precinCt of ground neither parcel of the County, nor the Dio-- 
ceſs, nor of the Kingdom, but rather appendant thereunto. This fa- 
voured of the old German ſport , but by cuſtom turned from ſport to 
earneſt: For although in the firſt times the Saxons were fo few, and the 
Country fo ſpacious, that they might allow the Beaſts their Farm as well 
. as themſelves their own ; People nevertheleſs. ſo multiplied; as of neceſ- 
ſity they muſt intercommon either with Beaſts. or Fiſhes : the former: 
whereof, however more cleanly, yet the latter had the ſureſt footing, and 
was choſen as the leaſt of two evils, rather than for any likelihood of 
good Neighbourhood. For as Nature taught Beaſts to prey for them- 
ſelves, ſo men to defend their own ; and this bred ſuch a fewd between 
Beaſts and men, as that Kings doubting to loſe their Game, took in with 
the weaker , that the world might ſee the happineſs of England, where 
Beaſts enjoy their liberty as well as men. But this was, as it were, by 
compromiſe; for it had been very hard to have pleaſed the Free _ 
wha 
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who had liberty of Game within their own ground by common Right, 
and to preſervethe Kings liberty of Foreſt co-ancident therewith, had not / 
the King employed on the one ſide the power of a Daxe that looked 
ſomewhat like a Conguerour; and on the other ſide, that which Jooked as 
like to the bounty of a King, in allowing liberty of ownerſhip ro men in- 
habiting within the bounds of the Fore/?, which at the firſt was ſet apart 
onely for the Kings pleaſure : and all his wits to make a Law ſomewhat 
ſhort of @ full freedom, and yet outreaching that of Bondage, which we 

| ſince have commended to poſterity under the Foreft-Charter. And yet 
for all that, it proved a hard matter for Kings to hunt by Law; and the - 
Law it ſelf is a Yoke ſomewhat too heavy tor a Commonwealth to bear 
inold age, if ſelf-denying Majeſty ſhall pleaſe to take it away. 
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CHAP. XXXV. 
Concerning Judges in Courts of Juſtice. 


"Hus far of the ſeveral Tribes and numbers of this Commonwealth, 
which like ſo many Conduit-heads, derived the influence of Go- 
vernment through the whole body of this Iſland ; and in every of which, 
Judiciary power acted it ſelf in all Cauſes ariſing within the verge of 
that Precin&t; ſome of which had more extraordinary trial tefore the 
King and his Council of Lords, according as the parties concerned were 
of -greater degree, or the Cauſe of more publick concernment. Exam- 
| | Ples hereof are the Caſes between the Biſhop of Wincheſter and Leoftix in 
b . Ztheldred's time, and between the two Biſhops of Wincheſter and Durham 
in Edward's time : But cuſtom made this Court ſtoop to ſmaller game in 
latter times, and to reach at the praCtice of the Connty-Court, by ſending 
the Kings Writs to remove certain Cauſes from the cognizance of thoſe 
Glanyil. lib.6. rural Judicatories to their ſublime determination. And thus became 
cap-6,79 the Council of Lords as an Oracle to the whole Nation ; and the King a- 
mongſt the reſt, as the Prieſt that many times rendred the Anſwer or 
Sentence of that Oracle in his own ſenſe, and had it confirmed to-him by 
LLEdw. c.16, aN Oath ſe judicium reflum in Regno faflurum, & juſtitiam per concilium 
 procerum regni ſui texturum ; fo as, though he was the firſt in view, yet the 
Caxweil of Lords was the firſt in nature, and the Cynoſure to direCt his 
tongue and attions. | 
Fram this Fountain iſſued alfo ſtreams of Judicature into all parts by 
Miror. cap. s. Judges #ingrant under the my Commiſſion, to reform errors, puniſh de- 
Sec.2.&cap.1. faults in the ordinary rural Judicatories, and to diſſolve hard and knotty 
__ Caſes; and theſe were occaſioned at the inſtance of the party : and Alfred 
(whoſe birth this was) ſent them forth in way of Aſſociation with the She- 
rift; Lord of the Fee, or other ordinary Magiſtrate. 
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C H A P. XXXVI. | 
Of the Proceedings in Fudicature by Inditment 8 A ppeal f Pre- 
ſentment, and Aion. py 


Or the proceedings in courſe, the Saxons were wont to begin with 
- matters belonging to the Church , and afterward to Secular cauſes ; 
in which if the matters were criminal , the moſt ancient way of pro- 
ceeding was by Appeal of the party complaining. But afterward in - 
caſes that concerned Damage, Injury, or Violence done to the Body of 
a man or his Eſtate , the King was found to be therein prejudiced, be- 
ſides the prejudice immediately done to the Subje&t : for a man difabled 
in Body or Eſtate, is diſabled to ſerve the King and the Publick; and 
upon this'ground a way was found out to puniſh the offender by Inditt- Indifiment. 
ment , beſides the ſatisfaction done to the party wronged. The procee- 1 amber. 
dings againſt ſuch Delinquents were by attachment of the party, who Ll Inz. 15, 
thereupon gave Pledges tor his appearance. If the party could not be 
found, a fugam fecit was returned , and that was a conviction in Law ; 
and purſuit was made after the party by Huy and Cry. If he was there- 
by taken , the ancient way was that of Halifax-Law ; but in latter 
times he was impriſoned, or admitted to Bail if the-oftences were bai- L. Inz. Lam, 
lable : and if the party bailed made default, or did not abide the Trial, 94 
his Bail ſuffered as Principal. Tf no Bail could be procured, the Delin- Miror:c. 2, 
quent was impriſoned till he was legally acquitted ; but this impriſonment + a_ 
was only in nature of reſtraint. If the Delinquent was found upon the tiiror.p. 255- 
Huy and Cry, and would not yield himſelf, he was in repute a common Job. 335- | 
Enemy, and (as a Wolf) any man might kill him ; as the Law was $ec. 9. & $0. 
alſo the ſame in cale of 7/t/ary. At the time of tryal (if at the Kings 7 5—etng- 
ſuit ) the Delinquent was indi&ted in this manner by any party pre- gat 
ſent. 7 D. C. do ſay for the King, that 1. S.- is defamed by good men; Sec. us. © 
that he upon---—day of-----&c. into the Houſe and Goods of ----did caſt fire, 
and the ſame did burn : or, ( if it were for Bloodſhed ) with a Sword did 
ſtrike and wound him in the left arm, and that this was done Feloniouſly, or, 
( if the caſe required ) 7raiterouſly : and if 1. S. deny the ſame, I will for 
the King prove the matter againſt him , as the King ought to do ; that is to 
fay, by Witneſſes, and Twelve men. But if the complaint was at the 
ſuit of the party, then the Proſecutor ſued him upon Appeal, in manner Appeal. 
following : I. C. appealeth D. H. here preſent , for that E. Father, Bro- Miror. cap. 2: 
ther, Son, or Uncle ( according as the caſe was ) to I. C. being in the © "5: 
peace of God, and of our Soveraign Lord the King, at the dwelling houſe of E. 
at-----Gcc. the ſaid D. H. upon the-----day of ---in the----year of-----with a © 
Sword made a Wound of two inches long. and fix inches deep, in the left pa 
of the body of the ſaid F. whereof he died; and this was done Feloniouſly, 
and of Malice forethought. And if the ſaid D. H. ſhall deny the ſame, 
the ſaid |. C. 15 ready to prove the ſame againſt him in his body, or as a Monk, 
Woman, or Clerk , behoveth to prove the ſame ; that is, by Champioy ; for 
neither Monk, Woman, nor Clerk was by Law to juſtifie by Battle in their | 
own perſon. The ſeveral cauſes of Appeal and Indiftmext may be . 
found in the Law-books, to whom I reter the Reader;, it not bein 
within the compaſs of this Diſcourſe to fall upon the particulars. I fh 
onely obſerve the difference between Irditments former and latter, and 
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between them and Appeals, viz. that Appeals are poſitive Accuſations 
m the name of the Proſecutor of the fact done by the party appealed ; 
whereas Indiftments were onely a publication or affirmation of the fame 
of 8 fa&t done by the party indicted, and wherein Not guilty pleaded, ſer. 
ved onely as in nature of a Quere, to uſher in the votes of the Freemen 
concerning the fact. ; 

Secondly, the difference between former Indictments from theſe in theſe 
days, conſiſts in this, that the ancient Indictments were inthe name of one 
man ; thoſe of the later fort are in the name of the Jury ; and the former 


Miror. cap .2. A third way of bringing Controverſies unto judgement , concerned 
Sec. 23 onely ſuch matters as were of leſs conſequence ; and theſe were introdu- 
Preſentment. ced by way of Preſentment, in the name or behalt of the King , in na- 


the King, and was ſworn that he would not ſell Right, or = remedial Writ 
rit of Attaint, 


The laſt way of Trials concerns ſuch offences that exceed not the 
Miror. cap. 2- nature of Treſpaſs done to a mans Perſon or his Goods 3 and this was by 


_— way of Aion, and it was to obtain recompence for Damage ſuſtain- 
'2 ed. Now becauſe the former were called Perſonal Treſpaſſes , the Pro- 


ceſs was by attachment of the Perſon ; who thereupon put in Baz/, or 

elſe his Perſon was ſecured by impriſonment till Trial, and fatisfaftion 

Ll. Etheldr: made. But in the later that concerned the reality , Three Summons 

LI Can <1, went forth in the Fundred-Court; and if default were made, complaint 

Lindenbr, thereof enſued in the Connty-Court, and thence iſſued forth a Diſtrin- 

tt. 36 gas; and if the Defendant ſtill perſiſted in declining his appearance , the 

Diſtreſs was forfeited, and a Summons iſſued upon the Land. If then 

the Defendant would not appear , or upon appearance would not give 

Pledges to abide Judgement , his whole Land was ſeized for the benefit 

of the King, of the Lord of the Hundred, and of the Complainant, be- 

cauſe he had offended againſt all three. But if the party appeared in 

former times , he anſwered forthwith , and Judgement paſſed without 

delay , as hath been faid; unleſs in urgent caſes, where the matter was 

| raw; and then it was adjourned , and Pledges given by the Defendant 

LI, Edgar.c.7. to the full value , after the cuſtom of the Athenians; and if the De- 

fendant made Default at the day , his Pledges were forfeited. But in 

after-rimes ,: for better and more adviſed proceeding, the Defendant 

Miror. cav. « Was admitted to his Eſſoines; yet with a Proviſo, that no Eſſoine ſhould 

"oy es "1 Lag for above Fifteen days; and this was the direction of King 
Alfred. . 

Miror cap. zh the anſwer of the Defendant, he either traverſed the matter in fa&, 

Sc&.16. * or confeſſed and juſtified, or confeſſed and ſubmitted. The firſt put the 

matter to the judgement of the Freemen; the ſecond to the judgement 

of the Fudge; the third to the diſcretion of the Complainant, whereby the 

Defendant generally found mercy, and' in caſe of Treſpaſs, On leſs 

i amage. 
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damage. I find no footſteps in thoſe times of Dilatorypleas , or Demur- 

rer, or other delays, unleſs in caſe of ixfancy; for the Saxons knew no 

other age of ability todo or ſuffer, but the age above One and twenty 

years: and in Alfred's time a Judge ſuffered death for paſling Sentence of 

death upon one under that age. Albeit the Canoniſts had in thoſe days — 

brought into cuſtom other ages of ability in matters concerning Marr- gs 
2 Gl . . rOr. CAP» $+ 

age ; although it may well be thought that it requireth no leſs maturity $8, x. 

to manage the affairs of a married life, than to diſcern the nature and dit- 

ference of manners, eſpecially in caſe of crimes, whichare contrary to the 


very light of nature. 


—— —_—_ 


C H A P. XXXVII. 


of the ſeveral manners of extraordinary trial by Torture,Ordeale, 
Compurgators, and Battle. 


Vidence of the matter in fact, upon trial of Cauſes in the Saxon 

 Judicatory, ſometimes conſiſted in the pregnant teſtimony of the 
Fatt it ſelf, and ſometimes in the ' teſtimony of ſome Circumſtances. Torture. 
The firſt was an unqueſtionable ground of conviction; the ſecond was 
too weak to command the Yerdit , although ſometimes it perſwaded 
it ; and therefore thoſe incompaſſionate times found out a trick of ex- 
torted confeſſion , by torture of the party, following the principles of 
paſſion therein, rather than ſober judgement ; for circumſtances are ſuf- 
ficient to irritate the hearts of thoſe that are paſſionate ; and where Jea- 
louſie is once entred, there's no place for ſparing, be the matter never 
ſo untrue. YetT do not find any Law amongſt the Saxoxs to patronize 
this faſhion of conviction; albeit it ſeemeth it was practiſed , for Alfred 
the King puniſhed one of his Judges with death tor paſſing Sentence 
upon an extorted confeſſion by Torture betore the Coroner. And poſſi- Miror. cap. g; 
bly it might be gained from the Lacedemoniaxs , although little to the X< 7: 
praiſe of their Greek;/h wiſdom in that particular : Secing that in all rea- W_ 
ſon it muſt be ſuppoſed, that Fear and Grief will enforce Flattery upon 
the Tormentor , as well as Self-love draw forth Flattery to the Benefa- 
for. 

A ſecond ſort of Evidence was that of Ordeale, being alſo grounded 0rdeale. 
upon a Ppre-conceit or ſuſpicion : the manner hereof was divers. The 
thing ſeemeth to be the birth of the Brain of ſome Church-man, who had 
read of the curſed Water. The firſt mention that I find thereof was at 
the Council of Mentz, and afterwards in the Council of 7riers ; but not An. 813. 
a footſtep thereof in this Kingdom till by AZrhel/tan it was advanced in- PÞ 895: 
to the degree of a Law ; after which time it continued in uſe well nigh can. 23. 
Three hundred years. A ſtragge monument of God's idulgency to an 4n- 928: 
ignorant Age thus turning extraordinary to ordinary , for the clearing 
of innocency ; and (which is no leſs wonderful ) allowing in thoſe times 
unto men under nature ſuch a power over themſelves, as to adventure += 
againſt nature. Doubtleſs that man or woman was of a daring? ſpirit 
that firſt tried the trick, if he had not a miraculous faith in that pro- 
miſe, Cum ambulaveris per ignem, &c. and it ſhewed metal in them that 
followed the example. But the next age grew dull, and men being 16. 43. 2: 
I 2 weary 
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weary of ſuch bane-touches, the Clergy that cried it up, their ſucceſſours 
cried it down, and ſo devoured their own birth without any difficulty, o- 

Selden, ther than a bare injunCtion of a King, that had power to command onely 

ſuch as would obey. 

Compurga- But where fame was yet more ſlight, and ſpringing rather from want 

fore of charity and mifapprehenſion, than promiſing circumſtances, men 
were wont to be contented with a vojer Dire, or the Oath of the party 
ſuſpeCed, and the concurrent teſtimony ofother men : The firſt atteſting 
his own innocency, the other conteſting their Conſciences of the truth 
of the former teſtimony ; and therefore were , and fiill are called Com- 
purgators, Their number was more or leſs, and of greater or leſs value, 
according as the offence or the party ſuſpe&ted was of greater or lefs con- 

LLEdm.c. 16. cernment. This manner of trial was of ancient uſe, and both it and 
that Ordeale under the dire&ory of the Clergze ; yet this was the an- 

An.647. cienterby Three hundred years, and firſt brought into this Nation by 
the Council at Berghamſted under Bertwald Archbiſhop of Canterbury. 

Ll Cazut. And it was performed ſometimes more ſolemnly by ſolemn receiving 

TW of the Eucharif?, eſpecially if the perſon ſuſpeted was of the ſacred Fun- 
con. 

Battle. One manner of trial yet remains, which was uſed both in trial of 
matters of Crime and 77tle; and it is the trial by Battle, which was in 
criminal matters with ſharp Weapons ; but in 2:t«l/ary matters with blunt 
Weapons. No Defendant could refuſe Battle offered , but ſuch as were 
too excellent , as the Xing; or too facred, as the Clergie ; or too weak, 
as Women, Maimed perſons, and Children ; or too inſcient, as 7deots and 
Lunaticks; or too mean, as Villains. And astheſe were not neceſſitated 
to anſwer in Battle, ſo was no Freeman compelled to anſwer them by Bat- 

Niror. cap. 2. tle. This way was an old way, as may appear by the concluſion of 4p- 

Sc. 13 peals, and ſeemeth more fatisfaCtory than that of Ordeale ; becauſe this 
reſted upon the Conſciences both of Appelant and Defendant ; whereas 
Ordeale reſted onely upon the ſingle Conſcience of the Defendant, which 
oftentimes was rather hardy than innocent. And the continuance of this 
trial in title, even at this day, ſhews that men can away with this, and 
that there is not evil ſufficient in it to eradicate this weed, although it be 
kept under ground ; and experience ſhews, that Right and Viſtory always 
do not concur. 


CHAP. XXXVIIL 


of the ordinary manner of Trial among${ the Saxons by In- 
queſt. 


Trqueſt He laſt and moſt ordinary way of trial was by Witneſſes ( upon 
; . traverſe of the matter in Fact) before the Jurors, and their votes 
thereupon : this made the Yerdi#, and it determined the matter in fact. 

In former time'queſtionleſs it was a confuſed manner of trial , by Votes 

of tht whole multitude ; which made the Yerdit hard to be diſcerned : 

But time taught them better advice, to bring the Voters to a certain 

: number , according to the Grecian way , who determined controverſies 
Emmis. by the ſuffrages of Four and thirty, or the Major part of them. _ 
Ow 


her arts ine 
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how the number came to be reduced to Twelve, I cannot conjeCture, un- 

leſs in imitation of that rule of Compurgators , that ordinarily exceeded 

not that number. The firſt Law that defined this number, was that of 
Atheldred, about three hundred years before the Conqueſt. 7» ſimgulis an. 615. 
Centuriis, &c. In Engliſh thus : 1» every Century or Hundred let there be Sax. Lamb. 
a Court ; and let Twelve ancient Freemen , together with the Lord of the 

Hundred, be ſworn that they will not condemn the Innocent , nor acquit the 

Guilty. And this was ſo ſtritly eyed, that Alfred put one of his Judges miror. cap. g./ 
to death for paſſing Sentence upon a Yerditt corruptly obtained , upon Sec. 2. 

the votes of the Jurors, whereof Three of the 7welve were in the Ne- 

gative. And the fame King put another of his Judges to death, for paſ- 

{ing ſentence of death upon an /g»oramus returned by the Jury. And a 

third, for condemning a man upon an'Inqueſt taken ex oficio, whenas the 
Delinquent had not put himſelt upon their trial. «. 

But the Saxons were more careful of the credit and life of man , for Two Furies. 
no mans life or credit reſted altogether upon the caſt of Twelve opini- | 
ons : but firſt Twelve men enquired of the tame and ground thereof ; 
which if liked, rendred the party under the ſpot of delinquency, and 
meet to be looked upon as under the ſuſpition of the Law, who formerly 
was but under the ſuſpition of ſome particular man. And then was a 
_ ſecond enquiry of the fact, if the party traverſed the vote 6f Fame. In 
both which trials the Verdict grounded it ſelf upon thoſe alegata and 
probata which were before them. The firſt of thele enquiries was be- 
fore the Coroner, who, even in theſe old days, had the view of Bloodſhed. 

The ſecond was had before the Judge of life and death : neither of which +: 

could legally indamage the party without the other, unleſs the Judge 

meaned to anſwer it with the peril of his own perfon and Eſtate ; as it 

befel in Alfred's time, when a Judge ſuffered death for paſſing Sentence 

upon the Coroxers onely Record ; unto which a Replication is allowed, as Miror. cap. 5; 
the Book faith. And another Judge had the fame meaſure for condem- = *- 

ning one without Appeal or Indiftment foregoing. Where, by the way, Miror. cap. 2. 
I might note another difference between Appeals and Indiftments in this; 'O 
that Appeals were and are the more ſpeedy Trials than /ndiftments , inaſ- 

much as the former were but one act, the latter two. 

And yet time and experience refined this way of trial into a more Medietas 
excelient condition : For the bloody times of the Saxons firſt age paſ- Lingue. 
ſing over , and peace ariſing by degrees , they, together with the Brj- 
tons , began to intercommon , and about the Marches became a mixt 
people under a mixture of Government and Laws , as hath been already 
noted. Amongſt which one concerned their way of trial of matters 
in fact by a Fury mixt both of Britons and Saxons , which was ſetled 
by a Law _— by AZtheldred. Viri fint, &c. In Engliſh thus : Leer 
there be Twelve men of underſtanding in the Law, fix of them Engliſh, and 
fix Welch, and let them deal Fuſtice both to Engliſh and Welch.. The LL &theldred 
equity of this Law in future ages ſpread it ſelf into all Trials of For- > 3 M42» 
reigners in every place throughout this Iſland. Unto ſuch as ſtum- 
ble at this conceit, becauſe they are faid to be etate ſuperiores, and ju- 
re conſulti , T ſhall onely note thus much; That it is notto be doubt- 
ed, but the work of Furors required chief men both for experience and 
knowledge in the cuſtoms of thoſe times , to enable them to judge 
of the matter in fa&t ; and upon whoſe judgement the Life and Death 
of the party reſted principally : And as probable it is, that thoſe Fu- 
 rors, as they were then chief men , fo they fate in the moſt eminent 
Place 
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Peers, 


LI. Alured. 


Concil. Brit. 


fol. 452. 


place of the Aſſembly or Court, and were co aſſeſſors with the Biſhop 


| and Sheriff , who did ſerve but onely to adviſe the reſt ; and they, or 


one of them to publiith the Sentence which the Law predetermined. 
And this chief place the Furors might have poſſeſſed at this day, as they 
do in Sweden, had the chief men holden the ſervice ſtill worthy of their 
attendance. 

But great men grew too great in their own eftecm for the ſervice of 
their Country , betaking themſelves to ſerve themſelves; and matters 
of higheſt employment were left to thoſe of the meaner condition ;- who 
being in their own perſons of leſs admiration, were thought unmeet to 
ſit in ſuch eminent places, and fo from the Bench deſcended to the Floor, 
as at this day. This diſidiouſneſs gf the greater fort made one ſtep fur- 
ther to the full perfeftion of that manner of Trial both of the Per- 
ſons and Eſtates of the Emgliſh , which hath been the envy of other 
Nations, and is called the trial per Pares, or by Peers. . For the pride of 
the Danes ( now growing into one people with the Saxons ) not en- 
during ſuch fellowſhip with the mean Saxon-freemen in this publick 
ſervice; and the wiſe Saxon King eſpying the danger in betruſting the 
Lives and Eſtates of the pooreſt ſort unto the dictate of theſe ſuper- 
bient .humouss ; and on the contrary in proſtituting the Nobler blood 
upon the vote of the inferiour rank of men, provided a third way, and 
by agreement between him and Gunthurne the Dane , (etled the Law of 
Peers. Si miniſter regius, &c. If a Lord or a Baron be accuſed of Flomi- 
Gde , he ſhall be acquitted by Twelve Lords: but if of inferiour rank, 
he ſhall be acquitted by Eleven of his Equals and one Lord. Thus Gods pro- 
vidence diſpoſed of the pride of men , to be an inſtrument of its own 
reſtraint : For the great men, ere they were aware, hereby loſt one of 
the faireſt Flowers of their Garland, viz. the Fudicature, or rather the 
maſterſhip of the Life or Death of the meaner ſort ; and thereby a fair 
opportunity of containing them: for ever under their awe. And no leſs 
remarkable was the benefit that redounded to this Nation hereby ; for 
had the great men holden this power , as once they had it, it might 
ſoon have endangered the liberty of the Freemen , and thereby been de- 
ſtruQtive to the Fundamental Conſtitution of the Government of this 
Realm, which conſiſteth in the juſt and equal participation of theſe Pri- 
viledges, wherein all are equally concerned. This was the trial wherein 
the people of this Nation were made happy above all other people, and 
whereby the Freemen, as they had the Legiſlative power, ſo likewiſe had 
the Faridical ; and thereby, next under God, an abſolute dominion over 
themſelves and their Eſtates. For though this courſe of trial was firſt 
applied to matters of Crime , yet it ſoon alſo ſeized upan the Common- 
pleas, which for the moſt part was the work of main import in the Zun- 
dred Court ; and ſuitable hereunto are the preſcriptions which are extant 
in the Law-books of Cognizance of Pleas, and Writs of Afize, &c. from 


26. aff, pl. 24, £12 times of the Saxons, as in that caſe of the Abbot of Bury amongſt ©- 


thers doth appear. 
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CHA P. XXXIX. 
Of pa ſſing of Tudgement and Execution. 


' A Fter Perdi#, Judgement paſſed according to the letter of the Law, - 
A or known Cuſtom ; in criminal matters, according to the greatneſs 

of the offence , either for death or loſs of Member. But if the circum- 

ſtances favoured the Delinquent, he was admitted to redemption of Life 

or Member, by. Fine alſo ſetled by letter of the Law, and not left to the 

Judges diſcretion. If the Crime reached onely to ſhametul penance, ſuch I-Inz. 

as Pillory or Whipping, ( the laſt whereof was inflicted onely upon Bond- os; 
men ) then might that Penance be reduced to a Ranſom (according to the 

grain of the oftence ) aſſeſſed in the preſence of the Judge by the Free- 

men, and entred upon the Roll, and the Efreat of each Ranſom ſeveral- 

ly and apart ſent to the Sheriff This Raxſom was paid uſually unto the 

King and*Lord , and the party indamaged, or his friends, if the caſe fo 

required ; according to the old German rule, Pars mulitz Regi vel civj- Liinz.cap.22; 
tati, pars ipfi qui vindicatur , vel propinquis ejus. This courſe opened Tacims. 
indeed a way for Mercy ; but, through corruption, a Floud-gate to Wick:- 

edneſs in the concluſion. Of Impriſonment there was little uſe in the 

eldeſt times ; afterwards it was more uſed , not onely to ſecure the per- 

ſon tocome to trial of Law for miſcarriages paſt, but ſometimes to ſe- 

cure men againſt committing of future miſchief , eſpecially if it more 
concerned the publick. I find but little or no uſe thereof barely as a 
puniſhment, nor would their Anceſtors fo puniſh their Bondmen : Yiz- 

culis coercere rarum eſt.. In caſe of Debt or Damage, the recovery there- 

of was in nature of elegit ; for the party wronged either had the offen- . 

ders goods to him delivered , or the value in money upon fale of the 

g00ds made by the Sheriff; and if that ſatisfied not, then the moity of Lt. Edw: 
the Lands was extended, and: ſo by moities fo far as was poſſible, ſatvo 
contenemento; and when all was gone, the Defendants Arms ( which were 
accounted as the Nether-milſtone , or ſtock of maintenance ) were laſt LLAlured.c.x; 
of all ſeized ; and then the party was accounted undone , and caſt upon 

the charity of his friends for his ſuſtenance : but the perſon of the man 

was never impriſoned asa pledge for the debt, no not in the Kings caſe. 

Alfred impriſoned one of his Judges for impriſoning a man in that caſe; Miror. cap. 5; 
One puniſhment of death they had in caſes of crime, and that was by © 
hanging or ſtrangling ; and where the crime was not fo great , ſometimes 

enſued loſs of member or mutilation, and in many ſuch caſes Excommuni- 4 
cation, pronounced indeed by the Clergy , but determined by the Law ; 8 
which in the firſt conception was framed in the womb of the Legiſlative concil. Brie. 
power in Parliament, as may appear in many Laws there made ; nor was 195,251; 365 
there in thoſe times any queſtion made of the cognizance thereof, ſo long ** 


wy Clergy and Laity had charity enough to joyn in all publick Cour 
cils. | 
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CHAP. XL. 
Of the Penal Laws among ft the Saxons. 


Aſſing the Courts and manner of proceedings till Sentence , we are 
P now come to the particular Laws that directed the Sentence ; and 
firſt of thoſe that concerned criminal offences. During the Saxons time 
the Commonwealth was in its minority, the Government tender, the 
Laws green, and ſubject to bend according to the blaſt of time and occa- 
_ fion , andaccording to the different diſpoſitions of Governours, Ages, 
and People. For though the Saxons were in name our firſt matter ; yet not 
they onely, but they having once made the breach open, and entred this I- 
ſand, it became a common receptacle of thoſe Eaſtern people, the Ang/es, 
Danes, Almains,and Goths,as their ſeveral Laws left with usin power do not 
obſcurely inform us; and amongſt all the reſt, the Gozhs were not the leaſt 
concerned herein ; for the Saxon King determining what people ſhall be hol- 
den Denizons in this Kingdom , faith, That the Goths ought to be recet- 
ved and protetted in this Kingdom , as ſworn Brethren , Kinſmen , and 
Proper Citizens of this Commonwealth. Nor can any Nation upon earth 
thew ſo much of the ancient Gothique Law as this Iſland hath. Never- 
theleſs in this mixture of people of ſeveral Nations, there being a ſut- 
table mixture of Laws ; as the power of any one of thele peoples chan- 
ged , ſo likewiſe did their Laws change in power ; and long it was 
ere aright temper of one uniform Law could be ſetled':. yet in the in- 
terim, theſe ſhort remembrances left unconſumed by time I have ſubjoy- 
ned, that it may appear their motions were excellent, though ſomewhat 
inconſtant in their practice. : | 
Thoſe times were dark, and yet fo far as any light appeared, the 
people were to be honoured for their reſolution 1n the defence there- 
of. For there was few of the Commandments of the two Tables which 
they did not aſſert by Laws by them made, the third and tenth excepted ; 
which latter commands the inward man onely, and whereof God hath the 
ſole cognizance. 


The firſt True it is that: the firſt Commandment containeth much of the ſame 
Command- Nature ; yet ſomewhat is viſible , and that they baund : For whereas 
ment. in thoſe times the Devil had ſuch power, as he did prevail with ſome 


Witchery. ( and thoſe it may be not a few) to renounce God , and deliver them- 
ſelves wholly to his*own will ; they puniſhed this crime with baniſh- 
ment, as judging him unworthy their ſociety that would communicate 

LI.Sax. cap. 6, With Devils. Yet if the Delinquent had 'done any miſchief whereby 

| death enſued, the parties puniſhment was death ; yet might all be dif. 
charged by Ranſome , and good ſecurity for good behaviour for time to 
come. | 

The ſecond For their worſhip of God, they were no leſs zealous in maintenance 

Command- of the manner; as their Forefathers liked not the uſe of Images or ' Pi- 

ment. ctures for adoration, neither did they : and though the Clergy in other 
matters led them much , yet in this they were alone for a long time : 
for though the Roman Church had the uſe of mages above Three hun- 
dred years before Auſtin's coming, yet could not that cuſtom faſten up- 
on the Saxons for the ſpace of above One hundred years after Auſtin's 
coming; notwithſtanding the endeavours of Charlemain , and _ 

. Conſt an- 
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Conſtantine ( by his baſtard-decree begotten upon the dream of theByhop 

of Worceſter ) that ſaw the Virgin Marys picture brought him in his ſeep 

by her ſelf, and with a command from” her, That it ſhould be ſet up in the 

Charch and worſhipped : 1 fay, it could not faſten any conſtant praftice of Concil. Brie. 
Idol-worſhip,nor ever wreſt a Law from the Wittagenmote to countenance ?'%: 

the ſame ; but rather on the contrary, they ſtill preſerved the memorial | 

of the ſecond Commandment in the Decalogue, even then when as the Ro- 

maniſts had expunged the fame out of the number : and-they enforced concit. Brie. 
the ſame by a Law of their own making, ſo far as their Clergie, or Reve- 364: 

rence they bear to Rome, would allow. _—_ ON Og 

It hath been formerly obſerved,that the Saxons took no note of the vice 71, ;h;rd 
of prophane ſwearing and curfing ; which crime (if it were in uſe, as it cant- Command- 
not be otherwiſe conceited but it was ) as the times then were, muſt lie ment. 
upon the Clergie-mens account for their neglect of teaching the point ; or 
-upon the general ignorance of thoſe times, which underſtood not the 
Commandment nor the Scripture : For we find no Canon againſt it, nor 
ſcarce any Doftrine concerning it, but onely in caſe of falſe ſwearing, till 
Anſelws time. True it is, that Chryſoſtom ſeemeth zealous againſt all 
ſwearing ; but that was his perſonal goodneſs, which for ought appeareth 
died with him. And Anſelm contending againſt ſwearing by the Creatures, 
and idle ſwearing, renders his grounds in ſuch manner, as it may be well Cent.r. cap 
conceived that he underſtood not the main. Ws 

I am the rather induced to conceive charitably of thoſe times, in re- The fourth 
gard of their exceeding zeal for the honour of the Lords day; which Command- 
ſheweth, that ſo far as their knowledge would maintain them; they had ment. 
zeal to make it into ation. They began this day doubtleſs as other days, 
according to the cuſtom of their Foretathers in Germany, Nox ducere diem -, ;. 
videtur. And becauſe they would not allow their ſecular affairs to trench | 
too nigh that days devotion, they made the Lords day to begin on Satur- 
day atthree of the clock in the afternoon, and to continue till Munday- 
morning. No paſtime, no not their beloved ſport of Hunting, was al- Concil. Brit, 
lowed during all that while ; nor no works were to be done, but ſuch as #9 #4* 
concerned the Worſhip of God : and thoſe Laws they bound with penalty 
of Fine, if theDelinquent were a Free-man; if he were a bond-ſervant, he 
was to be whipped. Nor were theſe the Law's of one King or Age onely, Ibid.258,375; 
but of the whole current of the Saxoy Government ; and may (although 404-518, 548 
dark times they were) yet put us in theſe days of light to the bluſh, to 

. enter into compariſon with them for their Devotion. 

In their Converſation with men, the Saxons ſeemed yet more ſtri&t-: The fifth 
and being a people of a publick ſpirit, they preferred the good of their Command- 
Country above all ; accounting Treachery againſt it,or neglect thereof in ** 
time of danger, to be a.Crime of the real concernment, and to be pu- 
niſhed in the higheſt degree, Proditores, & transfugas arboribus ſuſpendunt.Tacirs. 
Other Treaſon = this, no not againſt Kings, did they then acknowledge Treaſon. 
any ; and therefore the form of the /rdiftment for contriving the death of 
their King, concluded onely Feloxice, as may appear in that form of an Zz- Miror cap.2- 
diftment tor an offence of that nature intended and plotted againſt Edmond *** 
the Saxon King : Whenas for the plotting againſt A/axce, though of com- 
mon and inferiour nature, the /yditment concluded Felonice & Proditorie. Miror cap.a 
And wereas the penalty,in caſe of 7reachery againſt theCountry,was death, X© 13- 
and forfeiture of the whole Eſtate, both real and perſonal : In Treachery a- 

' gainſt the King, it was onely loſs of life, and of the perſonal Eſtate. LLEdw.c.3%, 
And therefore it may ſeem that Majeſty had not yet arrived at its full ——_ 
K 


growth ; 


7 


RA "SFXONS. 
growth; or elſe that the greateſt meaſure thereof reſted in the today 


—  — 


The Sixth | If in any thing the Saxons were indulgent , it was in matzers of Blood ; 
ix” for they were a warlike people, and looked upon it as under the regiment 


0g Þ of valour; and therefore it was puniſhed only with fre, according to the 


Man-ſlaugh- ld rule , Luitur homicidium certo armentorum & pecorum numero. So as 
ter. even in Germany they had learned the trick to ſet a price upon that crime ; 


and this they afterward called Manbotta wera wirgida wita, and laſhlight - 
' and,which was worſe , they countenanced that which in after-ages was 
.. -», Called deadly feud ; and ſo under colour of puniſhing Murder with re- 
> yon venge , they added blood to blood. Bur as times grew more tame , and 
inclining to civility or Religion,the cry of Blood was more hideous ; and 
Miror. cap. s: this urged on the Law of _ , and ſo private revenge became under 
_— 1. the power of the Law , which puniſhed death with death , favouring of 
Sax. preface ſuch a King as Alfred was, who firſt taught the Scriptures to ſpeak in the 
_ diale& of our own Laws ; like the Rubrick amongſt the Canons, bringin 
therewith both ſtrength and beauty : yet they had degrees of Bod te 
and made a difference in the puniſhment ; for ſome ſprung from ſudden 
paſſion , but other was forethought and purpoſed ; which laſt they called 
Gloffar. p. 4  4bere Murther, or Murther by foreplot or treachery ; and this was made 
| Ll.Cannt. wuflo pretio emendabile ; and yet towards the times of the Dazxes, devoti- 
'£P-93- on grew of ſo high a dye, that a Santuary could repreſent any bloodſhed 
more allowable , if not acceptable, under the golden colour of recom- 
pence made to the King, the Lord of the party ſlain , and the parties 
friends, for the loſs of a Subje&t, a Tenant, and a Friend,according to that 
of their forefathers , _——_ fatisfationem aniverſa domus. It would 
be too tedious to recite all the particular Laws, with their changes , and 
therefore they ſhall be left to the view in the ſeveral Laws of Alfred, Ed. 
mond, Canutus,and Edward, the Saxon Kings. Yet one cuſtom firſt begun 
Engliſhire. by the Danes, I cannot omit: That if a man were found ſlain, whoſe pa- 
Stam. lib. t- rents or friends were unknown , by common intendment he was preſu- 
= wo ed to be a Dane ; and then if the delinquent were not taken, nor fled 


Miror. cap. 1. IN | 
Sec. 13 toSatuary, nor known where heis, the whole Hundred was amerced for 


Tacitus. 


aces Dane being only changed into the Norman , and was called Eng/iſhire. 
Batteries. Batteries, Maimes, Imprifonments, and other breaches of peace, were pu- 
_ * niſhedby Fine, which they called Fightwit?,Grithbrece,or Frithbreck ; and 
a the Delinquent ordinarily put 1n ſureties for the peace for future time. 
Alured. przf. The fine was increaſed by the number of Delinquents Joyning in the fat : 
Lam. 17- forif ſeven joyned, it was a Rjot , and the fine was then called Flothbore. 


my we be diſcouraged at the news of the diſturbance at home. And theretore 


cog hab - ground, or in the preſence of great perſons, ſuch zs the King or Biſhop. 
Baron. Annal. 


penal, 
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penal, and more common. By Alfreds Law it was 'finable , and the fine Ll Canur. 50. 
called Legierwit. By Canutus the man was fined or baniſhed, the woman > by 

to loſe her noſe, ears, and her portion. Arceſt was more penal to the man Li.sax. 42. 
than Adultery, and yet it touched not his life. reg. 19. 


The eaghth 


Robbery amongſt the Lacedemonians was accounted but a trick of yoath, Wn, 


the Athexians thoughts were more ſevere. The Germags likewiſe differe ; 
in their cenſures concerning it ; the Saxovs puniſhed it with'death , þut Lind. Li.aug. 
the Angles with fine only ; yet za the King made it mortal, and Canutus rooms 
followed him therein ; and Edward the Confeſſor limited :that puniſh- 5 mics 2 
ment to thefts of twelve pence in value,or above. Burning of woods was z F 


done in Lent time. If the treſpaſs was done þy a Beaſt, the-owner muſt L. Inz. s. 6, 
pay the damages ; but if it were occaſioned through the complainants ®*< 40 
default (as through his gap) no damages were paid. *'The conſtant fine 
to the King in all ſuch treſpaſſes , was by Alfreds Law ſet at five ſhillings. LL Sax.c-36] 
OtherA&tions alſo were then uſed,as touching damage done. toGoodsand © 
Attions upon the caſe : for in Affreds time the Plaintiff recovered not 
only damages for treſpaſſes done to-Poſſeſſions and Goods , but alſo coſts 
for injuries in point of ſcandal and defamatjon , in caſe the.complainant wire. P- $08; 
ſpecially declareth that he is thereby difabled, or indamaged ih his prefer- 
ment , and maketh proof of the ſame; ſuitable unto the forms of our 
pleadings at this day , which conc|ude with per quod, &c. or & deteriq- 
ratus ff &c. | | 

The Saxons were utter enemies to Perjury ; they puniſhed it with eter- The Ninth 
nal diſcredit of teſtimony ; and ſometimes with baniſhment ,. or-with Command- 
grievous fines to the King, and wwlfs tothe Judge. - For that difference men. 
I find obſerved in thoſe days between fines and muliFs, albeit the more an- Ell 
cient times uſed them for one and the fame; for ſo the Hiſtorian pars Ll. Canur.c.g; 
multz Regj. In all theſe matters where any intereſt was veſted in the nn — 
Crown, the King had the prerogative of pardon; yet always the recom: LLEqw<.v; 
pence to the party was ſaved : Pefides the ſecurity of the good behaviour 


for time to. come, as the caſe required. 
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Inheritance. 


CHAP. XLI. 
Of the Laws of Property , of Lands and Goods , and their 


; manner of Conveyance. 


'T Hus paſſing over ſome tops of Saxon penal-Laws , beſides the ge- 
neral rule or Law of eye for eye, tooth for tooth,&tc. 1t now remains 
as lightly to glanceat a few "aan concerning the ſetling and property 
of poſſeſſions in point of Title ; concerning which , although it be true 
that the Conquerors of this part of the Iſle were a body aggregate of ma- 
ny Nations or peoples, and fo divers cuſtoms mult neceſlarily ſettle 
by common intendment in ſeveral places, according as they choſe 
their habitation : yet the general cuſtom .of the Germans , as touching 
deſcent of inheritaxce, was to the eldeſt Son. For Tacitus ſpeaking of the 


. German Cavalry, faith , That the Horſe of the party dead went not to the el- 


deſt Son, ut cetera, but to the moſt valiant man amongſt them of that Linage ; 
which words ut cetera do plainly intimate , that other matters of profit 
paſſed to theeldeſt Son im point of deſcent. Nor can conceive how men 
ſhould be induced to conceit, that the cuſtom of Gavelkind was the anci. 
ent general cuſtom of the Germays. It is true , the words of the fame 
Hiſtorian have miſled ſome ; the words are, Haredes tamen & fucceſſores 


- cuzque liberi ; theſe taken colleCtively , - I grant may import ſomewhat 


tending that way; but they may as properly be taken disjunCtively, that 
the Children inherit by courſe; and if none-fuch were,then the Brothers ; 
if they failed, thenuncles. And it is not only evident, that in the publick 
Succeſſion to the Crown they had an eye this way , but in the deſcent of 
private and particular eſtates, as by many inſtances out of thoſe old Hi- 
ſtories may appear ; and had any other cuſtom been general, Alfreds rule 
by Moſes Law had never ſucceeded ; nor could that other cuſtom hold out 
againſt the conſtant deſire of the Saxons to perpetuate their Families in 


- . greatneſs and honour :- all which, beſides the expreſs Laws et forth in the 


+ Codes, are in my conceit ſufficient to induce an Hiſtorical Faith, 7hat the 
' general courſe of deſcent was to the eldeſt Sons, and not to all joyntly. Ne- 


.,*.. Vertheleſsout of this Eſtate of Inheritance, divers particular eſtates were 
created, as well by common cuſtom , ' as by the eſpecial act of -the owner 

-- of ſuchaneftate. Such of them as were wrought by cuſtom, was occa- 

__.  Honed:from Marriage, whereby if the man was ſetled of ſuch eſtate 


Dower. 


as formerly hath been recited, and died , his Wife ſurviving, by ancient 
cuſtom ſhe had her Dower, or third part of ſuch eſtate of inheritance. This 
cuſtom, though ancient , yet was not originally from the Germans, but 
from the Latines, who ua to give Dower with the man, and receive 


Plurvit.Solon, Portion with the woman: But the Germans learned from the Greeks 0- 


Ap . 
Licon. © 


therwiſe; for the Laws both of So/on and Lycurgus forbad the latter, leſt 
Marriages ſhould be made for reward , and not grounded upon afteftion ; 
which, as they conceived, would be a means to maintain the ſtrength of 
mankind in generation. And therefore Tacitus noteth this by way of 
Antitheſis, Dotem non #xor marito , ſed uxori maritus offert. The Dower 
that was given in the firſt times was Goods ; and theſe were utenſils for 
War. And the Wife many times returned to the man tokens of her love,in 


the fame kind, andnot as gages of future maintenance , unleſs we ſhall 


account 
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account War their proper calling from whence ther livelihood iſſued. 
Succeeding times growing more calm , changed the cuſtom of fighting 
' Into trading , and taught them to prefer the itock gotten by commerce, 

before that of War ; and fo the Dower was changed. This courſe conti- 

nued all the Saxoxs time,for ought I can find ; tor not much above three- 

ſcore years before the Conqueſt , it was by a publick Law confirmed, Lt $ax. Lamb. 
that the Bridegroom before Marriage ſhould et forth that portion of Fg. fol- 76. 
Goods that ſhould be his Wives ; and theſe were ever afterward holden keg. zz, yy 
her own proper Goods. But if no ſuch proviſion was made before Mar- 

iage , then the Law or Cuſtom gave the Wife half her Husbands Goods, 

if the outlived him ; and if there were Children, then the whole eſtate in 
Goods,to provide for herſelf and them, until ſhe took a ſecond Husband : 

but if the Husband ſuffered death as a Malefa&tor , the Wife was to 

have but one third part. I find no footſteps of Dower in Lands until Lt. Sax.Lamb, 
the Normans time; who were alſo as well owners of the Wives perſonal ne” " | 
eſtate, as of their perſons , and before which time the Saxox Wives m , 
divers regards were more abſolute and independent; . I ſay not more hap- 

Py , becauſe they were never one with their Husbands ; nor were they 

ever under the Law of free-pledge , as Wives; nor was the Husband his 

Wives pledge as he was her Husband , although as a Maſter he was free _ 
pledge tor his ſervants : for the Law was, that in caſe the Husband carried L-Ed.Lamb, 
his Wife away into another Lordſhip , as he muſt give pledges that his ©** 7 
Wife ſhall have, no wrong, ſo ſhe mult give pledge by her triends that ſhe 

ſhall do no wrong ; and ſhe paſſed therefore as an appurtenant to her Huſ. 

band, rather than one in unity with him; and her eſtate or portion was 

rather appurtenant to her than him : ' for if ſhe failedin her good carriage 

to her Husband , ſhe was to:make amends out of her own Eſtate to her 

Husband ; arid if her eſtate fufficed not, then her pledges were to fatisfie 
her:Husband. : Nevertheleſs what failed in the relation of the Woman to' 11. $ax. gx 
the Man, was ſupplied in the relation of the Man to the Woman ; for,be. Reg: 22- 
ſides the reſpe&t the Men bare to the Women, as their Wives, they honou- 

red them as German Women , that admired valour in all, Idolized it in 

their Hushands , and ſhared in it themſelves; and upon occaſion merited 
| thereby not onely to be companions in honour ; but trumphers above 

Men, yea their Commanders and Governours. Nor was this the origi 

trick of the rude and #ncompt Germans, or barbarous Britays , but of the 

wiſe Greeks, and received (as may be ſuppoſed) from the Lacedemonz- 

ans , upon as good ground as the Wife of Leonidas the Lacedemoniaxn 

King rendred ; who being asked why the Lacedemonian women raled 

their Husbands : It is true, ſaid the , for we only know how to obey our 
Husbands. A ſecond particular eſtate , which the Law derived out of 

the inheritance, was advancement to the Husband; for the Saxons 

were not ſo ſtupid as to refuſe favour proffered : and therefore they made 

a Law of Counter-tenureto that of Dower , which we commonly call 
tenure by the curteſie of Etgland; which was but a perquiſite of the Wives Cnrtefie of 
eſtate given to the Husband, in caſe he over-lived his Wife, and had iſſue 
by her born alive. The name was probably given'by:the Normans, who 

as.1t ſeemeth had no ſuch cuſtom ; and therefore they gave it the name 
from the Eng/iſh (albeit ſince that time Scorland hath alſo allowed. it a- 11... ga: 
mongſt them) who might probably bring it into 'this Kingdom or Lindenbr.co& 
Countrey | am the mingled people :: for this Cuſtom or Law 

is found amongſt the ancient A/main Laws ; differing onely from 

the Law this'day in the evidence of the title , : which now ariſeth 
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Eftate tail. 
Ll. tit. 6. 
Lindenbr. 


Ll. Sax. tit. 5. 
ibid.” 

Concil. Brit. 
333» 


Ll. Alured. 
SAX. Ce 7. 


Plo.com, 251. 


Borough- 
Engliſh. 


Gavel-kind. 


Stephan. Dan. 
Bureus. Suel. 


upon-the birth of the Child heard to cry; whenas in thoſe days the title 
veſted not unleſs the Child opened his eyes, at poſſit videre culmen domus, & 
quatuor parietes, which toucheth not onely the opening of the eye, but al-' 
fo the rowling of it abour. | | 

Eſtates that were derived out of the Eſtate of an Inheritance by the 
aCt of the party, either were ſuch as concerned the whole Inheritance, or 
part thereof. That which concerned the whole Inheritance, was nothing 
but a parcelling of it out according to the will of the giver ; and this was 
afterwards called Eſtate Tail; whuch paſſed alſo amongſt ſome places by 
way of cuſtom , as amongſt the Angles it was a Law that the Inheri- 
tance ſhould paſs unto the Iſſue-males on the Fathers ſide' until the fifth 
generation, before any title could accrue to the Iſſue female; and then ac- 
cording to their Proverb, it went from the Lance to the Spindle. But the 
Danes poſſibly might prevent this in the continuance thereof ; for they 
brought along with them that which was formerly the Saxon cuſtom, 
which carried the Inheritance unto the Daughters , upon the failing of 
the Iſſue Male, as in the example of Cenedritha Daughter to Cennlphas, 
amongſt multitudes of others may appear. But where Lands were 
conveyed by writing or aCt of the party, it was a Maxime, 7hat the 
Will of the Conveyor ould be ſtriflly obſerved : nor could any one that 
came in by vertue of ſuch Writing ever alien the Land to croſs the cur- 
rent of the original Conveyance. The entailing of Eſtates therefore was 
very ancient, although by corrupt cuſtom it was deluded} as the Lord 
Dier in his argument of the L. Berk/zes Caſe obſerveth. 

Another cuſtom of Inheritance was catcht I know not how, it's cal. 
led Burrough Engliſh , and by the name may ſeem to be brought in by 


ſome Cynical odd Angle that meant to croſs the World , and yet in a 


way not contrary to all reaſon : for where nature affords leaſt help, the 
wiſdom of men hath uſed to be moſt careful of ſupply ; and thus the 
youngeſt became preferred before the elder in the courſe of deſcent 
of Inheritance, according to this cuſtom. There is no further monu- 
ment of the antiquity hereof that I have met with , than the name it 
felf, which nporgnh that it ſprang up whiles as yet the names of A4y- 
gles and Saxons held in common cognizance ; and might ariſe firſt 
trom the grant of the Lords to their Tenants, and fo by continuance be- 
come uſual. And by this meansalſo might ariſe the cuſtom of Copy-holds 
of this nature ſo frequent, eſpecially in thoſe Eaſtern parts of this Iſland 
where the Angles ſetled, and from whom that part had the name of the 
Eaſt-4 les. | | | 

| Pn cuſtom of deſcent remaineth , and that is to' the Children 
indifferently, and it is called Gave/-kjnd, or Gave-all kind : and by the ve- 
ry name ſeemeth at the firſt to ariſe rather from the donation of the: 
Parent or other Anceſtor , contrary to common cuſtom , than by com- 
mon Law ; otherwiſe'no need had been of an eſpecial name, In the 
Original it ſeems it.equally concerned all, bath Sons and'Daughters , as 
partners ; and for. want of ſuch, the Brothers and- Siſters. '| It ſeemeth 
to be firſt the Law-of the Goths or Futes ; for it remainetl/in- uſe in theſe 
parts of the Eaſtern Countries. But in latter times this eſtate was alſo 
zailed,: or cut out ſometimes to the Sons and Daughters feverally ; that - 
is, the Sons or Brothers to have two parts, -and the Daughters.-or Siſters 
one part : othertimes to ' all the. Sons, and for want of tuch, to all the/ 
Daughters. And :thus theſe courſes of eſtates: paſſed over [Seas to the 
Southern part of this Ifland, where that people' moſt ſetled; int a double: 


ſtream ;_. 
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ſtream; the firſt from' the Athenians, that loved the ſtatelineſs of their 
| Families ; the other from the Lacedemoxians, who deſired rather the conti- Enmius.Gree. 
nuance of their Families than their greatneſs. wo "I 

The manner of conveying of Eſtates between party and party,. was Comeyances 
either by a& of the party exetuted in his life-time, or after his death. 7 77s: 
Such as were executed in the life-time of the owner ,; and were ſuch as 
for the moſt part were in matters of great moment, were Eſtates paſ- 
fing by deed of Conveyance in writing : And for this way the Saxons 
were beholding to the Latines, who taught them that courſe, both for — 
form and language. And Alfred enforced by a particular Law , viz, HSax-ap-33. 
That all ſuch as hold Lands by Deed in Writing ſhould hold them accor- | 
- ding to the intent thereof, and not alien the ſame contrary thereunto , the 
| tutent thereof being proved by the Witneſſes. The nature of the Con- 
veyances in theſe ancient times may appear by a Deed of one of the 
Kings of this Iſland about 400 years before the Conqueſt, whereby he 
granted Four Plough-landsin the Ifle of 7haxet, unto an Abbeſs ; where- _ 
in; inſtead of. that which we now call the hahendum, the words are com- Habendum, 
rulimus poſſidendum, &c. and after that followeth the «ſes of the Deed, %/e. 
tuo nſui, &c. and then concludes with a Warranty, in theſe words, ti vero Farranty. 
ſucceſſoreſque tui defendant in perpetuum, nunquam me heredeſque meos contra 
haxc chartulam aliquando eſſe venturos : the effect of which laſt clauſe 
may appear by the Law of the fale of Goods, which in thoſe times was, | 
that if the fale of Goods warranted did not hold, the loſs ſhould light up- LL tte. c. 74; 
on the ſellers. The Deeds were uſually ſubſcribed with the name of him 4508 Ni 7 
that made the Conveyance, or paſſed the Eſtate ; and if he could not $jgned, | 
write his name ( as it befel often) then the Deed was under-ſigned with 
bis mark : For Withered King of Kent uſed the ſign of the Croſs in ſub- 
ſcribing his Grants, pro ignorantia literarum. They uſed allo jn thoſe days 
to ſeal their Deeds ; for ſo much the concluſion of King ra's Charter _— 


to the Abbey of G/aſtenbury importeth, in words to this effe&t in Engliſh; mugen 


mm 


Tina the King, do confirm this Grant and Liberty, by ſubſcription of my own 
hand, and _ the ſeal of the holy Croſs. Trae it 1s, Ingulphus tells us that 
Seals to Deeds were of Norman original ; I believe his intent is concer- 
ning Seals of Wax annexed or affixed unto Deeds. Laſtly, in thoſe days 
allothey uſed to atteſt their Deeds, by ſubſcribing the names of ſuch as Fitneſs. 
were preſent ; who being of greater or meaner rank, rendred the credit 
of the Deed accordingly more or leſs valuable : and upon this ground did 

the acknowledging or proying of Deeds before the King, Biſhop, County, Ackrow- 
or Hundred, firſt ariſe. | ledgment. 

' That was the Roman faſhion ; but the more ancient German way of 
Conveyance was by Livery and Seiſin, as moſt ſuitable to their ignorance, Livery and 
who had Learning in as {light account as' the Lacedemonians had , and Seifn- 
cared for no more than would ſerve the turn of natural neceſſity. A 
property they had both in Lands and Goods ; and where that reſteth, no 
man can deny them the natural way of giving and receiving by delivery. 

And therefore though matters of ordinary uſe ſeldom come into the ob- 

ſervation of ſtory, and this petty ceremony might very well paſs ſub /- 

lentio ; yet weare not altogether left deſtitute of the footſteeps thereof 

in antiquity. For /Afthbald the Mercian King,above Eight hundred years Concil. Brit. 
ago, gave the Monaſtery of Cutham, with all the Lands thereunto apper- 5” 
taining, to Chriſt-Church in Canterbury ; and for the confirmation there- 

. of, commanded a clod of earth with all the Writings to be laid upon the 


Altar. Another monument hereof more ancient by the ſpace of above Concil Briz; 
. an 2792- 
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an hundred years we find in that Grant of Withered King of Fent , of 
four Plough-lands in the Iſle of Thayer, the latter part whereof this Clauſe 
concludes thus: Ad cujus cumulum affirmationis ,| ceſpitem hujus ſupradifte 
terre ſuper ſanflum altare poſus. | | 
Every man had liberty to execute the Law of his Inheritance in his 
life-time ; but ſome were ſurprized with ſudden occaſions, :and unexpe- 
&ed iſſues and ends; and in ſuch caſes they did what they could to de- 
clare their intents by /a/? Wil; which by common intendnient. being in 
writing, hath occaſioned ſome to:think that the Saxons in theit original 
had no uſe thereof, being, as they conceived, fo illiterate as not to have 
the uſe of writing. But the Character remaining to this day evinceth 
the contrary ; nor can thoſe words of Tacitus, Er nullum eft teſtamentum, 
in any rational way be expounded in this ſence, if we contider the Con- 
text, which runneth thus: Feredes & ſucceſſores cuique liberi, & nullum 
eſt teftamentum. Which.in my opinion ſounds in this ſence:: The Heirs 
and Succeſſours to every one are his Children , and there is no teſtamentary 
power to diſherit or alter the courſe of Deſcent , which by Cuſtom or Law 
ſetled. Otherwiſe to deny them the uſe of all teſtamentary power, was 
a matter quite abhorring the cuſtom of all the Greczans, from whom they 
learned all that they had. Nevertheleſs the Saxoxs had-not keen long 
acquainted with the Remani/?s, but they had gotten that trick of theirs 
alſo of diſheriting by laſt Will, as by the teſtament of A#helwolf, and 0- 
thers of the like nature, in Hiſtories may appear. =» | 
The Conveyances formerly mentioned concerned Lands and Good's ; 

but if no ſuch diſpoſal of Goods were , the ancient German; cuſtom car- 
ried them after the death of the anceſtor promiſcuouſly, or rather in com- 
mon to all the Children ; but in ſucceeding times, the one half by the 
Law of Edmond paſled to the relict of the party deceaſed , by force 
of contract rather than courſe of deſcent. After him Edward the Con- 
feflor , recolletting the Laws, declared that i» caſe any one died inteſtate, 
the Children ſhould equally divide the Goods; which I take to be underſtood 
with a ſalvo of the Wites Dower or Portion. As yet thereforc the Ording- 
ries have nothing to do with the Adminiſtration , for Goods pafled by de- 
ſcent as well as Lands; and upon this cuſtom the Writ de rationabili parte 
Bonorum was grounded at the Common-law, as well for the Children as the 
Wites part, according as by the body of the Writ may appear. 


_ _ CHAP. XIII. 
Of times of Law, and Vacancy. 


Uch like, as hath been ſhewed, was the courſe of Government in thoſe 
darker times ; nor did the fundamentals alter either by the diverſity 

and mixture of people of ſeveral Nations in the firſt entrance, nor from 
the Danes or Normans in their ſuryenue: not onely becauſe in their origj- 
nal they all breathed one air of the Laws and Government of Greece, but 
alſo they were no other than common diQates of nature refined by wiſe 
men, which challenge a kinde of awe in the ſenſe of the moſt barba- 
rous. - -I had almoſt torgot one circumſtance, which tended. much to the 


- honour of all the reſt , that is, their ſpeedy execution of Juftice; for 


they admitted no delays, till upon experience they found that by ſtaying a 
little 


SA XONS. 659 
little longer they had done the fooner : and this brought forth particular 

times of exemption, as that of /yfancy and Child-bearing, in caſe of an- Miror. cap. 4: 
{wering to criminal Accuſations. But 'more eſpecially in caſe of regard 

of holineſs of the time : as that of the Lords day, Saints Hays, Faſts, Em- Co aE<ap:10- 
ber days ; for even thoſe days were had in much honour. Nor onely 518. 

days, but ſeaſons; as from Advent to the Ottaves of Epiphany ; from Se- 
ptuageſima till Fifteen days after Eaſter, or (as by the Laws of the Con- 

teſſor ) till Eight days after Eaſter; and from Aſcention to the Eighth 
day after Pentecoſt. And though as Kings and times did change, fo theſe 
ſeaſons might be diverſly cut out, as the Laws of Alfred, Athelſtan, A- 

theldred, Edgar, Canutus, and Edward, do manifeſt ; yet all agreed in the 

ſeaſon of the year , and that ſome were tore fit for holy obſervation 

than others. And thus by the devotion of Princes, and power of the 

Clergy, the four Terms of the year were cut out for courſe of Law in the 

Kings Court, the reſt of the year being left vacant for the exerciſe and 
maintenance of Husbandry , and particular callings and imployments ; 

ſaving that even in thoſe times the Courts of the County and Hundred held 

their ancient and conſtant courſe. Laſt of all, and as a binding Law unto Miror cap. 4 
all, it was provided that falſe Judges ſhould give fatisfa&tion to the party 

wronged by them, and (as the caſe required ) to forfeit the reſidue to the 

King ; to be diſabled for ever for place of judicature, and their lives keft to 

the Kings mercy. 


Meer 


2 — <_— 


CHAP; XLIL 
The end of the Saxon Government. 


Nd thus far of the joynts of the Saxon Government in their Per- 

{ N ſons, Precinfts, Courts, Cauſes, and Laws ; wherein as the diſtance: - 
will permit , and according to my capacity, I have endeavoured to re- 
freſh the Image of the Saxon Commonwealth , the more curious linea- 
ments being now disfigured by time. Afar off it ſeems a Monarchy, 
but in approach diſcovers more- of x Democracy ; and if the temper of 
a body may appear by the prevailing humour towards age, that Go- 
vernment did ſtill appear more prevalent in all aſſaults both of time 
and change. The firſt great change it felt was from the Danes that ſtor- 
med them , and ſhewed therein much of the wrath both of God and 
man. And yet they trenched not upon the fundamental Laws of the 
peoples Liberty. The worſt effe&t was upon the Church, in the decay. 
of the power of Religion and the Worſhip of God. . For after much toil 
and loſs both of ſweat and bloud, the Dares ( finding that little was 
to be gotten by blows but blows , and that the Clergy at the leaſt was 
the ſide-wind in the courſe of all affairs) laid afide their Paganiſm, and 
joyned with the Clergie : and as their Converts and Pupils, gained not 
onely their quiet reſidence, but by the favour of the Clergie to make 
trial of the Throne ; and therein ſerved the Clergie ſo well , as they 
brought the people to a perfect Idolatry, with times, places, and perſons, 
and ſubjeftion of their Eſtates to Church-Tributes. And as at Tennis, 
the Dane and Biſhop ſerved each other with the fond Country-man , that 
whether Lor# Dane or Lord-Biſhop was the greater burthen, 1s — be 
L | ermi- 
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Tacitus. 


determined. Thus became ambitious Prelacy in its full glory,and the poor 
Church of Chriſt clouded in darknelſs, and little hold lett for recovery, but 
onely by the liberty of the Saxon Freemen , whuch the Dayes could ne- 
ver conquer ; not for want of will or power, but of time and occaſion : 
For the Crown returned to the Saxon-line again after the half age of 
one man, although it was worn by three; ſo God would have it : nor did 
any monument of the Daniſh Government remain, ſaving a few cuſtoms 
in ſome places, which ſhew rather that the Danes were here, than that they 
ruled here. | =» 

To ſum up all ; The Saxon Common-wealth was a building of grea- 
teſt ſtrength downward even to the foundation , arched together both 
for Peace and War. That by the Law of Decenners , wherein Juſtice 
was the bond , their Armies were gathered, not by promiſcuous flock- 
ing of people, but by orderly concurrence of Families, Kindreds , and 
Decemers, all chuſing their own Leaders. And ſo Honour, Love, and 
Truſt conſpired together to leave no mans lite in danger, nor death unre- 
venged. | 

Toks a beautiful compoſure, mutually dependant in every part from 
the Crown to the Clown ; the Magiſtrates being all choice men, and the 
King the choiceſt of the choſen : eleftion being the birth of eſteem, and 
that of merit; this bred love and mutual truſt, which made them as 
corner-ſtones, pointed forward to break the wave of danger. Nor was 
other reward expeCted by the great men, but honour and admiration, 
which commonly brought a return of aCts of renown. | 

Laſtly, it wasa regular frame in every part, ſquared and made even by 
Laws, which in the people ruled as Zex /oquens, and in the Magiſtrate as 
Lex intelligens ; all of them being grounded on the wiſdom of the Greeks, 
and Judicials of Moſes. Thus the Saxons became ſomewhat like the Fews, 
diſtin&t from all other people ; their Laws honourable for the King, eaſie 
for the Subject ; and their Government, above all other, likeſt unto that 
of Chriſt's Kingdom, whoſe Toke is eafie, and Burthen light. But their 
motion proved fo irregular, as God was pleaſed to reduce them by another 
way. 


4 


CHAP. XLIV. 


Of the Norman entrance. 


us was England become a goodly Farm : The Britons were the 
Owners , the Saxons the Occupants , having no better title than 

a poſſeſſion upon a forcible entry, with a continuands tor the ſpace of Four 
hundred years : ſeldom quiet, either from the claim and diſturbances' of 
the reſtleſs Brizons, or invading Dazes; who not onely got footing in the 
Country, but ſetled in the Throne ; and after gave over: the fame to the: 
uſe (as it proved) of another people ſprung from the wikde ſtock of Nor- 
2pay, and thence tranſplanted into a milder Climate, yet ſcarcely civilized. 
That in one Iſle the glory of God's bounty might ſhine forth to all the. 
barbariſm of Europe , in making a beautiful Church out of the re- 
fufe of Nations. Theſe were the Normans out of the continent of Frazice, 
that in their firſt view appeared like the Pillar of the Cloud, with ter- 
rour of Revenge upon the Daniſh pride, the Saxon crueltyyſhad —_—_— 

O 


- 
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of both people. But after ſome diſtance ſhewed like the Pillar of fire, 
clearing God's providence for , the good of this Iſland, to be enjoyed by 
the ſucceeding generations. Nor was this done by Revelation -or Viſion, 
but by wears the aſpiring mind of Duke William of Normandy to be 

a ſcourge unto Zarold for his uſurpation, and unto the people for their 
cauſleſs deſerting the Royal Stem. Yet becauſe the haughtieſt ſpirit is 
ſtill under fame and opinion, and cannot reſt without pretence or co- 
lour of Right and Juſtice, the Duke firſt armed himſelf. with Titles, 
which were too many to make one good claim; and ſerved rather to 
buſie mens mindes with muſing, whilſt he catcheth the prey, than ſettle 
their judgements in approving of his way. Firſt, he was Couſin-german 
to the Confeſſor, and he childleſs ; and thus the Duke was nigh, _—_ 
there were nigher than he : but the worſt point in the caſe was, that the 
Duke was a Baſtard, and ſo by the Saxon: Law without the line; nor was 
there other ſalve thereto but the Norman cuſtom, that made no diffe- 
rence; ſo as the Duke had a colour to frame a Title, though England had 
no Law to allow it. And this was the beſt flower of his Garland, when 
he meant to ſolace himſelf with the Exg/iſh, as may appear by what his 
Son Henry the firſt ſets forth to the World in his Charter whereby he 
advanced the Abbey of Ely into the degree of a Biſhoprick ; and wherein; 
amongſt his other titles, he calls himſelf Son of William the great, Qi Spiditzg; 
Edwardo Reg? ſucceſſit in regnum jure hareditario. 

But if that came ſhort, he had the bequeſt of the Confeſſor, who had 
deſigned the Duke to be his Succeſſor : and this was confirmed by the 
conſent of the Nob! ary, and principally of Harold himſelf, who in afſu- M. Paris. 2 
rance thereof promiſed his Siſter to the Duke in marriage. This counte- pocket 3G, 
nanced a double Title, one by Legacy,the other by Elefion ; and might be | 
ſufficient, if not to make the Duke's title juſt, yet Zarold's the more unjuſt, 
and to ground that quarrel that in the concluſion laid the Duke's way 0- 
pen to the Crown. And for the better varniſh,the Duke would not be his 
own Judge, he refers his Title to be diſcuſſed at the Court of Rome, and fo 
flattered the Pope with a judicatory power amongſt Princes ( a trick of 
the new ſtamp) whereby he obtained ſentence in his own behalf from the 
infallible Chair. The Pope glad hereof, laid up this amongſt his Treaſures, 

' as an Eſtoppel to Kings for times to come: And the King made no leſs 

benefit of E/oppel againſt the Engliſh Clergie that otherwiſe might have 

oppoſed him, and of aſſurance of thoſe to him that were his friends, and 

of advantage againſt Zaro/d, that had gotten the Crown _ Ecclefraſti> M. Paris. 2: 
ca authoritate, and by that means had made Pope Alexander and all the 

Prelates of Eng/and his Enemies. 

But if all failed, yet the Duke had now a juſt cauſe of quarrel againſt 
Harold for breach of Oath and Covenant ; wherein if Z7arold chanced to nit. vic: 
be vanquiſhed, and the Crown offered it ſelf fair, he might without breach Eadz- 5 
of conſcience or modeſty accept thereof, and be accounted happy in the 
finding, and wiſe in the receiving, rather than unjuſtly hardy in the for- 
cing thereof, And this might occaſion the Duke to challenge Z7arold to 
ſingle Combar, as if he would let all the World know that che quarrel was 
Perſonal, and not National. 

But this mask ſoon fell off by the death of Zarold; and the Duke muſt 
now explain himſelf, that it was the value of the Engliſh Crown , and - " 
not the Title, that brought him over. For though he might ſeem as it 
were in the heat of the chaſe tobe drawn to London, where the Crown was; 
and that he rather ſought after his Enemies than it ; yet aſſoon as he Jar 
| | L 2 celv 
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ceived the Crown i his power,he diſputed not the right,although that was 
Edear's, bat poſſeſſed himſelf of the long-defired prey : and yet he did it 
in a mannerly'way, as if he faw in it ſomewhat more than Gold and. pre- 
cious Stones: for though he m_ have taken it by raviſhment”, yet he 
choſe the way of wooing by a kind of mutual agreement. Thus this 
mighty Conqueror ſuffered himſelf to be conquered, and ftooping under 
the Law of a Saxon King,he became a King by lieve ; wiſely foreſceing,that 
a Title gotten by Eleftion, is more certain than that which is gotten by 


_—cC_—_.. — 


——_—— 
—— _ —_ —— 


CHA P; XLV. 


That the Title of the Norman Kings to the Engliſh Crown was 
- by Eko. + | 


(O Ome there are that build their opinion upon paſſionate notes of angry 
xJ Writers, and do conclude that the Duke's way and Title was wholly 
by Conqueſt, and thence infer ſtrange aphoriſms of State, deſtruftiye to the 


- Government of this Kingdom. Let the Reader pleaſe to peruſe the enſu- 


ing particulars, and thence concludeas he ſhall ſee caule. | 
It will eafily be granted that the Title of Conqueſt was never further 
than the King's thoughts, if it ever entred therein : elſe wherefore did he 


Pretend other Titles to the'world 2 But becauſe it may be thought that 
.: his wiſdom would not ſuffer him to pretend what he intended, and yet in 


Hoveden, _ 
Eadmer 


I. 1.p-1 


practice intended not what he did pretend ; it will be the skill of the 
Reader to conſider the manner of the firſt William's Coronation , and 
his ſucceeding Government. His Coronation queſtionleſs was the ſame 
with that ot the ancient Saxon Kings; for he was crowned in the 
Abbey of Weſtminſter by the Archbiſhop of Tork , becauſe he of Cax- 


terbury was not Canonical. At his Coronation he made a ſolemn Co- 


 venant to obſerve thoſe Laws which were bonz, © approbate, & anti- 


M. Paris. vit. qu Jegis Regni; to defend the Church and Church-men ; to govern all the peo- 


Gulielm. 
Malmsb. 1. 3. 


6s 
Gloſlar. 


pe juſtly; to make and maintain righteous Laws ; and* to inhibit all ſpoil 
and unjuſt judgements. The people alſo entred into Covenant with 
him, That as well within the Land as without, they would be faithful 
to their Lord King William, and in every place to keep with ——_— 


L1.Gul. Spicil þis Lands and FTonours, together with him, and againſt Enemies and Stran- 


190, 


gers to defend. It is the ſelf-fame in ſubſtance with the fealty that 
the Saxons made to their Kings , as will appear by the parallelling 
them both together. The Saxons were ſworn to defend the Kingdom 
againſt Strangers and Enemies, together with their Lord the King, and 


to preſerve his Lands and Honours , together with him, with all faith- 


falneſs; fo as by the Saxon way, the Allegiance firſt terminated on the 
Kingdom, and then, as in order thereunto, upon the King, with his Lands 
and Honours. But the Norman either wholly omitted the firſt, as needicſs 
to be inſerted in a municipal Law, it ſelf being a Law in nature; or elſe 
includeth all within the words Lands and Honours, taking the fame in a 
comprehenſive ſence for the whole Kingdom, and ſo made up the ſum 
of the Saxon fealty in fewer figures. Which may ſeem the more pro- 
bable of the twain, becauſe little reaſon can be rendred why the King ſhould 
reſtrain that defence to his private Lands ( if he claimed all by _ 
: | que 


ll 


. 
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NORMANS. Ih 
queſt)- whenas all equally concerned him ; or why he ſhould exclude the 
publick', whenas both himſelf and all he had was embarqued therein , 
and it might ſabſiſt without him, but contrarily not he without, ap- 
peareth not to my underſtanding ; nor did the thingenter into the King's 

urpoſe , if the file of his purpoſes be rightly conſidered : For ſpeaking 
concerning Caſtles, Burroughs, and Cities, which are in nature limbs of 
the Common-wealth , he faith that they were built for ' rhe defence of the L.Gul.Spicil, 
people and Kingdom. Was this the ſervice of Wallsand Fortifications, aid _ 
not much rat of men within thoſe places of ſtrength > Certainly the 


plain Empliſh is, that in time of breach of 'publick quiet and peace,” the _ 1h 70 
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Sabje&ts were bound to defend the Kingdom , and in'order thereto the 
People of the fame, and of ' the King's Night included in the publick de- 
fence ; elſe it were a ſtrange concluſion; that each mat in particular, and 
in their own perſonalone, was bound to defend the King's right ; but be- 
ing imbodied, the Kingdom. And yet more clearly it's apparent, in that 
the ſervice of the order of Xnjgh:-hood, which was the chief firengrh of 
the Nation in thoſe days , was determined upon thefervice of the King , 
and defence of the Kingdom ; or which is more plain ,, for the ſervice" of 


the King in or for defence of the Kingdom: , as the Statute of Mortmiain rice hg 


expounds the fame. But not to force the King's fence by argument ; if St 7-E- t+ 
the King had purpoſely omitted that clauſe of the Kingdoms ſafety, as-of 
inferiour regard to his own perſonal intereſt ; it was one of his raſheſt di- 
eſſions, wherein he ſoon eſpied his errour : for in the midft of his {irong | 

nd conquering Army he held himſelf unaſſured , unleſshe haft a better 
foundation than that which muſt change with the lives of' a few at the 
utmoſt. And therefore beſides the Oath of fealty formerly mentioned, he 
eſtabliſhed a Law of Aſſociation , that all free mex ſhould be ſworn Bre- 
thren; 1. 7o defend the Kingdom with their Iives and fortunes againſt all 11. Gulieiny 
enemies, to the utmoſt of their power. 2. To keep the peace and dignities of P% 59+ 
the Crown. 3. To maintain right and juſtice by all means,without deceit and 
delay. Joynthen theſe two Gaths together, vjz. that of fealty , arid this 
of fraternity; and it will eaſily appear, that the Allegiance of the EZ liſh 
to the Norman Kings%was na other than what might ſtand with brodur- 
hood, and tender regard of the publick above all: and differing from the 
Saxon fealty offi in this , that that was in one Oath , and this in two. 
Wherefore whatſoever reſpeCts ſteered in the rear of the King's courſe , 
it is leſs material fo long as the van vu albeit that the ſequel will 
prove not much different from the premites , as will appear in the foot of 
the whole account. | | 

Thus entred the firſt Norman upon the Saxon Throne; and as he had jp;n;m 

fome colour of right to countenance his courſe , ſo had his Son his Fa- Rufus, 
thers laſt Will, and yet he had as little right as he. This was Wiliaw 
Rufus, that was of his Fathers way , but of adeeper dye ; and therefore 
might well be called William Rufus, or William in grain. He was exceed- 
ing happy in the fear or favour of the people, for he had nothing elſe to 
make room for his riſing. True it is, he had the good will of his Father, 
but he was dead; and probably the people as little regarded it, as hedid 
them. Nor was it ever obſerved that the Eng/iſh Crown was of ſo light 
account, asto paſs by deviſe of ceſ#u; que uſe ; and therefore though it was 
deſigned to him from his Father, yer both right and poſſeſſion was left to 
the people to determine and maintain. The Clergy firſt led the way , ha- gaamer.nig 
ving firſt taken a _— of him for his good behaviour towards Wigora. | 
them ; which he aſſured, as far as large promiſes and proteſtations would ** *% 
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ſerve the turn ; and within one year after, ſtanding in need of the favonr 
of the Commons (to maintain poſleſſion againit his Brother Robert) he gave 
them as good ſecurity as the Clergy had ; which he kept in ſuch manner, 


_ thatit was a wonder that one of 1o ſmall intereſt in the Title, but what 


he had by the peoples lieve and favour , fhould rule in ſuch manner , and 
ba die a King ; the favour of the people being like a Meteor, that muſt 

continually fed, or it ſoon goes out and falls: for evident it is, that 
the right of inheritance was hus elder Brother Roberts , who was the bra- 
ver man, and more experienced Souldier ; and upon thele principles had 
obtamed the love of the Norman Barons (the flower of his Fathers Chi- 
valry) and the liking of the Clergy , after they had found by experience 
the emptineſs of their hope in his Brother William; and was every way 
ſo ſuperiour to his Brother in advantages, as we are lett to believe that 
William got the day without any other ground, but only that God would 
ſo have it. Tt is true,the Zg/iſþ ſtuck cloſe to him ; but how they were 
gained or contained, Writers ſpeak not, but tell us of his promiſes,which 
alſo they tell us were vain, and never had iſſue further than would ſtand 
with his profit. | 

Exit William Rufus , and in comes his younger Brother Z7ery the firſt 
of that name ; a Prince that excelled in wiſdom, and by it ruled his cou- 
rage, which ſerved him ſo far , as his aims and ends reached : his Title 
was no better than his Fathers or Brothers, but rather worſe; for he had 
no colour of laſt Will to propound him to the people, and his elder Bro- 
ther Robert was ſtill alive , and by his ſervice of the Church in the War 
of Feruſalem, might merit that reſpe& of the Clergy , as not to permit 
him to bea loſer by ſo well-deſerving ſervice, as in thoſe days that was 
accounted. Nevertheleſs the Exg/;ſh look upon Henry as the fitter man 
for their turn ; being now at hand, and Robert at Jeruſalem; and being a 


' native born in England, civilized into the Engliſh garb by education ; and 
| of a wiſer and fairer demeanour, and more inclining to peaccable Govern- 


ment, which both Normans and Engliſh much inclined to, as being weary 
of thirty years ſervice in the Wars. And therefore it is not marvellous if 
they applied themſelves to him in a way of capitulation , and leſs won- 
derful if he hearkned thereunto ; and yet neither unadviſedly yielded un- 
to by him, nor traiterouſly propounded by them, as _— zeal to Mo- 
narchy conclude the point. The worſt of the whole mitter reſting in 
this, that the King bound himſelf to be juſt, that he might be great; and . 
the people to ſubmit unto Juſtice , that they might be tree, like as their 
Anceſtors were, and themſelves by the Law eſtabliſhed ought to be. For 
the capitulation was in ſubſtance ſetled by the ancient Laws of the Saxons 
mixed with ſome additions of Laws made by the Kings Father, with the 
jJoynt advice of the grand Council of the Kingdom; all which both the 
Norman Williams had often confirmed by ſolemn proteſtations and promi 

ſes ; however their aCtions,upon ſudden ſurprifal, were male conſuetudines 
and exadtiones injuſke, by this Kings own acknowledgment. Thus theſe 
three Norman Kings made their way to the Throne ; the firſt by Arms , 
under colour of Title ; the ſecond by a kind of Title, under colour of 
Arms; and the laſt by favour , but all entred the ſame by capitulation , 
eleftion, and ſtipulation ; and for the general, had ſome regard to ſuit their 
courſe in order of retaining the good will of their people, although in a 
different meaſure, according to the difterency of occaſions. 
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That the Government of the Normans proceeded upon the'Saxon 
principles ; and firſt of Parliaments. 


'T> E principles which I meanare theſe : Firſt, the Zegiſlative power, 
and influence thereof upon the whole. Secondly, the Members 
of that Government, with their ſeveral motions. Thirdly, the Lawsand 
Cuſtoms,or Rules of thoſe Motions. And firſt concerning the Legiſlative 
power. Although it be true that the firſt 1/://zams great and moſt con- 
ſtant labour was to have and to hold , and had but little time or hi 
to enjoy ; yet that time of reſt which he had, did apply it and himſelfin 
the ſetling of the Laws by the advice of Common-councit : I fay , not by | 
advice of his own heart, or two or three Norman Lords, or of the Normaz Sicileg-p-5; 
Nobility only , as ſome men take the confidence toaver, as if they had 
been eye-witneſles to the aCtions of thoſe days ; -but by the joynt advice 
of the grand-Council of the Lords, and wiſe men of the Kingdom of Exg- 
land. I will not inſiſt upon force of argument to ſhew, that common 
reaſon muſt of neceſſity ſway the King into this courſe, but ſhall reſerve 
that to another place;the teſtimonies of Writers muſt now ſerve the turn : 
and herein , the teſtimony of the Chronicle of Lichfeld muſt have the 
firſt place, which ſpeaks both of a Council of Lords; and faith, that by 
their advice he cauſed to be Summoned a meeting of all the Nobles and 
wiſe men through all the Counties of Erg/and, to ſet down their Laws 
and Cuſtoms. This was in the fourth year of his Reign , or rather after 
his entry, and as ſoon as the Kingdom was brought into any reaſonable 
poſture of quiet ; and which, beſides the intention of governing the King- 
dom according unto Law, doth ſtrongly pretend that the Parliament had 
the Legiſlative power and right of cognizance , and judicaturein thoſe 
Laws that concerned the Kingdom 1n general ; and for the particular 
Laws or Cuſtoms of ſeveral places or Precin&ts, it was referred to a Com- 
mittee or Jury in every County to ſet them forth upon Oath 
Secondly, that this Council had power to change Laws; may likewiſe 
appear in that At made concerning the introduftion of the Canon-Law, Spicil. 167; 
which ſhews not only the power of that Council in Church-matters , but Fox Marr..q, 
alſo that the Canon was no further in force than the ſame would allow ; 
and this was alſodone by Common council, and the Council of the Arch- 
biſhops, Biſhops, Abbots , and all the Princes of the Kingdom; which 
connexion ſhews plainly , that there was a Council beſides that of the Pre- 
lates and Princes. 
Thirdly, in matters of general charge upon the whole body of the- 
people , the King ufed alſo the help of this Grand:-council, as may eſpe- 
cially appear in the charge of Arms impoſed upon the Subjefts; which x1, guiietm: 
was faid to be done by the Common council of the whole Kingdom ; as 1s c. 58. Spicil. 
witneſſed even by the Kings own Law. It may ſeem alſo, that the grand 
Officers of the State were elected by ſuch grand aſſembly of the wiſe men ; 
for we find that Lanfrank was elected to the See of Canterbury by the at- 7 
ſent of the Lords and Prelates, and of the whole people, that is,by the Par- go 
liament of Erg/and ; and as probable it is, that Biſhops were therein alſo 
elefted , for that the Biſhop of Lichfield reſigned his Biſhoprick in ſuch like 
Aſſembly, 
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Aſſembly, if the meaning of Layxfrazk be rightly underſtood , who faith 
in his Letter, that it was in conventu Epiſcoporum atque Laicorum. 

Laſtly, that one Law of the Kings, wluch may be called the firſt Mag- 
a Charta in the Normax times, by which the King reſerved to himſelf 
from the free-men of this Kingdom nothing bur their free-ſervice , in the 
concluſion faith that their Lands were thus granted to them in inheritance 
of the King by the Common-council of the whole Kingdom ; and ſo aſſerts 
in one the liberty of the free-men, and of the repreſentative body of the 


Kingdom. Theſe footſteps of the Partiament find we ini the Conquerors 


time , beſides other more general intimations ſcattered amongſt the Hi- 
ſtorians ; which may induce opinion to its full ſtrength , that this King, 
however Conqueror he was , yet made uſe of this additional power of 
Parliament to perfect his deſigns ; and it may be,more often than either of 
his Sons, that yet had leſs pretence of ſuperlative power to countenance 
their proceedings. | 

William Rufus was a man of reſotution no whit inieriour, if not ſur- 
paſſing his Father; and had wit enough for any thing but to govern his 
defires, which led him many times wild, and might occaſion conceit that 
he was almoſt a mad King , though he were a witty man ; and therefore 
it is the leſs marvail if he uſed not the help of the Common-council more 
than needs muſt ; where Kings many times are told of that which they 
are loth to know. Nevertheleſs W://;am the fecond could not paſs over 
thirteen years without a parley with his Commons and Clergy , unleſs 
he meant to adventure a parley between them and his Brother Robert , 
who like an Eagle eyed his poſture, though he hovered afar off. 

But Henry the firſt was more wiſe, and being trained up even from the 
Cradle in the Exg/iſh garb , moralized by Learning, and now admitted 
into the Throne , found it the wiſeſt courſe to apply himſelf to the rule 
of an Engliſh King, viz. To win and maintain the good opinion of the people, 
by conſorting together with them under one Law ; and pledging himſelt there- 
to, by taking unto Wife one of the Exg/iſh Blood-royal : by this means he 
reſeiſed and reaſſumed the Eg/iſh, in partnerſhip with the Norman in their 
ancient right of Government; and reconciled the minds of the people, 
under a lively hope of enjoying a ſetled Government. Nor were they 
greatly deceived herein , for his courſe was leſs planetary than that of 
either of his predeceſſors ; and yet we find little faid of his parley with 
his people ina Parliamentary way , although more of his Laws than of 
any of his predeceſſors. The reaſon will reſt in this , that the Writers 
of thoſe times touch more upon matters of ordinary than political obſer- 
vation, and regarded rather the thing, than the place or manner how. 
The Laws therefore, although they are not entituled as made in Parlia- 
ment, yet in the continuation of the Hiſtory of Bed, it is noted that the 
King renewed or confirmed the ancient Laws in Conczlio peritorum & probo- 
rum virorum regni Anglie ; which may give ſufficient cauſe to ſuppole,that 
he declined not theancient way,no more than he did the ancient Law. 
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CH AP. XLVI. 
Of the F ranchiſe of the C burch in the Normans time. 


| HE Cenon-Law, that ever ſince Auſtix's coming , like Thunder, 
| rumbled in the Clouds, now breaks forth with confuſion to all 
| oppalers. It had formerly made many fair proffers of ſervice to this 
Iſand,but it was diſaccepted, as too ſtately to ferve; yet by often courte- 
ſies received, it was allowed as a Friend Lr off. For the vaſt body of the 
| Roman Empire, like a body waſting with age, died upward, and left the 
Britains to their own Laws,before the ſecond Beaſt was grown ; which be- 
ing young,.. was nouriſhed under the Imperial Law of the firſt Beaſt, till 
it grew as ſtrong as its Dam, and began to prey tor it ſelf. The Empire 
perceiving its grey hairs, and the youthful courage of this Upſtart, was 
glad to enter mutual League with it, That to maintain the Ecclefraſtical 
Monarchy, and This again to ſupport the nperial : and ſo became the Ca- 
| non and Imperial Law to be united , and the Profeſſours to be «triuſque 
| juris. But this parity,continued not long ; the young Beaſt looked like 
a Lamb, but ſpake like a Lion ; and contrarily, the Eagle had caſt its Fea- 
thers, and could towre no more ; fo as by this time the Pope was too 
ood for the Emperour, and the Canon-Law above the Imperial; yet al- 
——_ it to ſerve the turn: And fo the Profeſſours of both Laws became 
Students in the Civil, but PraQtifers of the Canon. This Compoſition 
thus made beyond the Seas, the great work was how to tranſport it over 
into this Iſle : for the Emperour could entitle the Pope to no power here, 
becauſe none he had. Auſtin the Monk undertakes the work ; he offers 
it to the Britazns under the goodly Title of Univerſal Biſhop : but 
kept themſelves out of Canon-ihot. "The Saxoxs allowed the Title, but 
liked not the power ; the Monk obſerved the ſtop, and left time to work 
out that which preſent cunning could not, being content for the preſent 
that a League of Cohabitation ſhould be made between the two Swords, Ll Edw. <: 4 
though the ſpiritual were for the preſent underling ; not deſpairing that it 
would work out its own way over the Saxoz Law, as it had done over the 
Imperial. Nor did his conceit altogether fail : for the Saxons by little 
allowed much, and the Danes more ; although the main was preſerved 
until the Normans came upon the Stage, who made their way by the 
Pope's lieve, and gave him a colour of ſomewhat more than ever any of 
their Saxon predeceſſors had done ; and to gain the more quiet poſſeſſion 
of the Crown to themſelves, allowed the Pope the honour of their Coun- 
cil learned to draw the Conveyance : which, as ſome think, was made ad- 
vantageouſly for the Pope himſelf in point of tenure, but more probably 
| in the Covenants. For the Conquerour was ſcarce ſetled in his ſeat, but 
| the Canon-Law began to ſpeak in the voice of a Royal Law: Firſt com- spicil. 167: 
plaining of miſgovernment, as if the Church were extremely wronged by Fox- Mart, 
| having the ſame way and Law of Tryal with the Commons of England: 
and then propounds four ſeveral Expedients, enough to have undone the 
whole Commonwealth in the very entrance, had not the ſuperſtition of 
thoſe times blinded both Parliament and People, and rendred them wil- 
ling to that which their ſucceſſours in future ages often repented of. 
No offence againFt the Biſhops Laws, ſhall be handled in the Hundred. 
By the Saxon Law, Church-matters had the preheminence both in the 
M Hun- 
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Hundred and in the County ; and it was the Biſhop's duty'to joyn with 
the Sheriff in thoſe Courts, to direCt and ſee to the adminiſtration of Ju- 
ſtice : and yet the Canon had been above three hundred years foregoing 
in the Negative. ID po 

No Caſe concerning the Regiment of Souls, ſhall be brought before the Secu- 
lar Fudge. | 

The Regiment of Souls was a common place ſufficient to contain any 
thing that was in order thereunto : and ſo every one that hath a Soul, 
muſt be no more reſponſible unto the temporal Judge for any matter 
concerning it, but unto the Eccleſiaſtical power : And this not onely in 
caſe of ſcandal, as againſt the meral Law or rule of Faith ; but for diſobe- 
dience done to the Canons, made afar off, concerning any geſture or garb 
that may come within the favour of an Eccleſiaſtical conceit. 

That af __—_ againſt the Biſhops Laws, ſhall anſwer the Fatt in a 


place appointed by the Biſhop to that end. 
So as now the Biſhop hath gotten a Court by the Statute-Law, that 


had formerly no other Cards to ſhew but that of the Canon ; and a Court 
of ſuch place as the Biſhop ſhall appoint, however inconvenient for di- 
ſtance or uncertainty it be. | 

That the tryal of ſuch matters, ſhall be according to the Law of the Canon, 
and not Ldnr to that of the Hundred. 

That is, not by Fury, but by Witneſſes, in a clandeſtine way, if the Bi- 
ſhop pleaſe ; or without any Accuſer, or by more ſcrutiny, or any other 
way that may reſerve the Lay-man to the breaſt of a prepoſleſſed ſpirit of 
the ſpiritual Judge. And thus the poor Country-man is expoſed to the 
cenſure of an unknown Law, in an unknown Tongue, by an unknown 
way ; wherein they had no footing , but by an implicit Faith. And 
herein the providence of God ( Iimagine) was more manifeſt than the 
wiſdom of Man, which was too weak to foreſee events at fo great a di- 
ſtance: for queſtionleſs it was a point of excellent wiſdom, for the people 
(now under a King of a rugged nature, that would not ſtick to catch 
whatſoever he could get ) to depoſit part of their Liberties into the hands 
of the Clergie; from whom moderation might be expeCted, as from 
Friends and Neighbours, and ( as Partners in one Ship ) mutual engage- 
ment to withſtand the waves of Prerogative of Kings, that ſeldom reſt till 
they break all Banks, and ſometimes over-reach their own Guard, and 
cannot return when they would. And thus it fell out : for many times 
the Pope and Clergie became Protectors of the peoples Liberties, and 
kept them fafe from the rage of Kings, until the time of reſtitution ſhould 
come ; and became not onely a Wall of defence to the one, but a Rock 
of offence to the other. For the Tripple-Crown could never ſolder with 
the Engliſh, nor it with that ; the ſtrife was for Prerogative, wherein, if 
the Clergie gained, the Crown loſt ; and no moderation would be allow- 
ed. For the conquering King was ſcarce warm in his Throne, whenas 
the Pope demanded Fealty of him for the Crown of England ; and the 
King's own good Archbiſhop and friend Lanfrank delivered the Meſlage ; 
as alſo Anſelm did afterwards to William Rufus ; which though theſe Kings 
had courage enough to deny, yet it ſhewed plainly that the Popes mea- 
ned no leſs Game than Crown-g/ieke with the King and people ; the Arch- 
biſhops and Biſhops holding the Cards for the Pope, while in the interim he 
overſaw all. The Norman Kings thus braved, paid the Popes in their own 
Coin, and refuſed to acknowledge any Pope, bur ſuch as are firſt allowed 
by their concurrence. h . 
| Thus 
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Thus have we the ſecond bravado of the Canon-Law ; for as yet it 
was not ſo fully entered, as it ſeemed. The words of the ACt of Parlia- 
ment, it's true, were general ; yet their ſence was left to time to expound, 
and the courſe of ſucceeding affairs nevertheleſs paſſed with a #ox ob/tante. 
For whereas in thoſe days the Clergie claimed both Legiſlative and Exe- 
cutory power in Church-matters, the Normans would allow of neither, 
but hat both as of right belonging to the Imperial power of this 
Iſhand, originally and onely. As touching the Legiſhtive power, it is e- 
vident, that notwithſtanding the Canon that bad long before this time vo- 
ted the Laity from having to do with Church-matters; yet the Norman 


Kings would neither allow to the Metropolitans the power of calling Sy- gadmer. iſt. 


nods nor ſuch meetings, but by their lieve, although it was earneſtly -a>y 24- 
contended for. Neither could the Clergie prevail to exclude the Laity 197 
out of their Synods, being aſſembled, nor trom their wonted priviledge 
of voting therein ; albeit that for a long time by Canon it had been con- 
tradicted. The difterences between the Clergie and the Kings, concer- 
ning theſe and other matters, grew ſo hot, that Kings hked not to have 
any Synods or meetings of publick Counct ; and Archbiſhop Aſelm Epiſt. a4 
complained that William Rufus would not allow any to be called for thir- ®* ?-P: 
teen Years together : Which by the file of ſtory, compared with that 
Epiſtle, made up the King's whole Reign. And this was queſtionleſs 
the cauſe that we find fo little touch upon Parliamentary Aſtemblies in 
the Norman times, Kings being too high to be controuled, and Biſhops 
too proud to obey : but neceffity of State, like unto Fate, prevails a- 
gainſt all other intereſts whatſoever ; and the wiſdom of ZZexry the firſt 
1n this prevailed above that of his predeceſſors, as far as their Will was 
beyand his. For it was bootleſs for him to hold out againſt the Church 
that ſtood in need of all forts to confirm to him that which common 
Right (as then it was taken ) denied him ; and therefore ( though it 
colt him much trouble with A»ſe/m) he re-continued the liberty of pub- 
lick Conſultations, and yet maintained his Dignity and Honour ſeemly 
well. TI ſhall not need to clear this by particulars; tor beſides the pub- 
lick Conſultations at his entrance, and twice after that, for ſupply or aid 
for his Wars, and the marriage of his Daughter with the Emperour, it is 
obſerved that the Archbiſhop of Canterbury ſummoned a Council at Weſt- 
minſter, but it was Authoritate Regza, and that there aflembled magnz mul- concen. 
titudines Clericorum, Laicorum, tam divitum quam mediocrium; and that Wigorn- | 
upon the third day the Debate was de negotivs ſecularibus nomullis ; The ** 1127 
iſſue of all was, that ſome things were dererminata, others dilata, and © 
ther matters propter nimium aſtuantis turbe tumultum ab audientia judican- 
tium profligata, Out of which may be probably concluded, x. That 
the Laity as yet were preſent in Councils with the Clergie. 2. That they 
were all jn one place. 3. That they all had votes, and that the major 
number concluded the matter. 4. That certain perſons uſed to deter- 
mine of the major number by the hearing, and that the Votes were ſtill 
clamore non calculis, 5. That they held an Order in debating of affairs, 
viz. on ſore days Eccleſiaſtical, and on other days Secular. 6. That all 
matters concluded, were atteſted by the King, who, as 'tis faid, did give 
his conſent, and by his authority did grant and confirm the ſame. And 
upon the whole matter it will be probable, that as yet Councils, and 
thoſe now called Parliaments, differed not in kind, although poſſibly there 
might be difference of names, in regard that ſome might be immediately 
and mainly occaſioned and urged by Temporal Exigences , and others by 
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 Spicil. 142. ſtay Archbiſhop of the ſame See, and of Gz/bert into the See of London, be- 


80 NORMANS. 
Eccleſiaſtical ; but whether Temporal or Eccleſiaftical the firſt occaſion 
was, yet in their meetings they handled both as occafion offered it ſelf. 
Secondly, as the Clergie could not attain the ſole Legiſlative power, fo 
neither had they the ſole Juridical power in Eccleſiaſtical Cauſs: for not 
onely in caſe of errour in the Ecclefiaſtical Courts was an Appeal reſerved 
to the King's Court, as formerly in the Saxons time; but even thoſe things 
which ſeemed properly of Eccleſiaſtical cognizance, were poſſeſſed by 
the King's Courr in the firſt inſtance, as that of Perer-pence, which was a 
Church-tribute, and might be claimed to be properly the Church-cogni- 
LI. Gulielm. Zance much rather than Tythes : and yet by the Law of this Kingdom in 
<0. the Congquerour's time, it is eſpecially provided, That defaults of pay- 


Spicll, 80. nt of that duty ſhall be amended in the King's Court, and a fine for 


default was given to the King, albeit that the Biſhop was made the Cot- 

le&or, and the Pope the Proprietor. And many other particulars, which 

| were holden to be of Eccleſiaſtical cognizance, Kings would draw them 

within the compaſs of maintaining the peace of the Church, which properly 

belonged to them to defend ; and ſo had the cognizance of them in their 

own Courts, and fines for invaſion of the Church-rights. But becauſe 

this may feem but colourable, and by way of flattery of the Churches 

right, and not in oppoſition thereof; in other things it will appear plain- 

ly that Kings were not nice in vindicating their own claim 1n matters 

which the Gergie held theirs quarto modo; as namely in the caſe of Ex- 
communication, a Weapon firſt faſhioned by the Church-men, and in the 

exerciſe whereof themſelves were in repute the onely Maſters; and yet 

Eadmer. Hiſt, 1n this were maſtered by Kings, whoſe Laws direCted and reſtrained the 
P. 6. ſwelling of that cenſure, and made it keep meaſure ; whoſe Tenants and 
MH: HeI-CaP+5* Officers and Servants mult not be meddled with by this cenſure, but by 
the King's lieve; nor muſt they be called to anſwer but in the King's 

Court. That Right ſtill remained to them after the ſpoil made by the 
Hierarchy upon the Rights of all the reſt of the Free-men, and therefore 

could not of right be called zova in the Hiſtorians ſence ; ſeeing that it 

was no other than the ancient cuſtom uſed amongſt the Saxoxs before 

_ that the Clergie had cither purpoſe or power to reach at ſuch a height as 
afterwards by degrees they attained unto. Furthermore, the Hierarchy, 

as they neither could poſſeſs the Legiſlative nor Juridical power in Church- 

matters, ſo neither could they poſleſs themſelves : for as yet they were 

the King's men, and the more the King's men, becauſe they now think a 
Biſhoprick but a naked commodity, if not robed with a Barony. Never- 

theleſs, before that ever they knew that honour, whatever the Canon was 

for their eleCtion, yet both their Title and Power de fafo was derived to 

them- from the Kings, who alſo inveſted them with Staft and Ring ; nor 

had the Popeas yet ( though he had conquered the Hierarchy ) poſſeſſed 

himſelf of their colours: but during all the Norman times, the Kings 
maintained that trophy of the right they had from their Predeceſſours, 
notwithſtanding the many aſſaults from Rome, and treacheries of the Ca- 

Eadmer. Hiſt. thedrals within the Realm. And albeit ſometimes Kings were too weak 
E L287 to hold the ſhadow, yet the convention of the States did maintain the 
Eadmer. Hiſt, ſubſtance, viz. the right of Election without intermiſſion, as the examples 
Li.&Ls. of Laxfrank unto the See of Canterbury, and Anſelm and Ralph his ſucceſ- 
12s, fours, and of Thomas into the See of York, and Ralph Coadjutor to Thur- 


ſides others, do ſufficiently ſet forth. Whether it was becauſe the conven- 


tion of States was more ſtout, or that the Biſhops, now wedded to Tem- 
poral 
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poral Baronies, were ſo unqueſtionably intereſſed in the publick affairs of 
the Commonwealth, that it was againſt common ſenſe to deny the States 
their vote and cognizance of their Election, I cannot determine ; yet it is iy 
a certain truth, the more Baron, the leſs Biſhop, and more unmeet for the 7H 
ſervice of Rome : Politickly therefore it was done by Kings to hoſd theſe 
men by a Golden hook, that otherwiſe had proſtituted themſelves to a for- [4 
reign power, and proved abſolute deſerters of their Countries Cauſe, which i 
now they muſt maintain under peril of the loſs of their own honour. iT + 

In the next place, as they were the King's men, ſo their Biſhopricks and 
Dioceſſes were under the King's power to order, as by the advice of the. 
Biſhops and Baronage ſhould be thought moſt convemient ; either to en- 


} , 


- dow another Biſhop with part thereot,, and ſo to make two Dioceſſes of Eadm. 1. 4; 
one, as befel in the caſe of the Dioceſs of Lincolz, out of which the Dioceſs ?: 95 55: 
of Ely budded in the time of Heyry the firſt ; or to endow a Monaſtery 
or other Religious foundation with part, and exempt the fame from all E- 
Piſcopal or ordinary juriſdiction, as in the example. of the foundation of 
the Abbey of Battel in Suſſex, 1a the time of W74;am the Conquerour, spicit. 165; 
may appear. EN | 

Laſtly, whatever the firſt intention of this recited Statute were, it may 
probably be judged, that it was bur a noiſe to {till the Clergie ; and that 
it never had more than a liveleſs ſhape, not onely in regard of the before- 
mentioned particulars, but eſpecially in regard of that ſubſervient Law of 
Henry the firſt concerning the County-Court, which recitethit asa cuſtom 
in his time uſed, that the Biſhop and Earls, with other the chief men of LI. Hewz.w# 
that County, were there preſent as Aſſiſtants in direftory of judgment. 
And that in order are handled firſt, matters of the Church : Secondly, 
Crown-pleas : Thirdly and laſtly, Conmon-pleas. However therefore the 
Kings ſpake fair, they either acted not at all, or ſo coolly,.as the current of 
the cuſtom was too ſtrong ; but moſt probable it is, that the Kings ſpake 
fair till they were ſetled in their Thrones, and afterwards pleaſed them- 
ſclves : for by the general thred of ſtory, it may appear that the Clergie 
in thoſe times were more feared than loved, and therefore ridden with a 
{trait Rein. The Prelacy on the contrary grew unruly, yet too weak for | 
the rugged ſpirits of the Norman Kings ; they are glad to be quiet, and £2 
the Pope himſelf to drive fair and ſoftly, as judging it expedient poteſtatem os, 
 Regalem mitius traftandam, and continued that courſe and poſture till the Greg.Epiſt.l.s 
calmer times of Henry the firſt ; wherein they mended their pace, and Eadmer. Hiſt. 
got that without noiſe which they had long ſtriven for, viz. the prehemi: b 4 Þ- 95- 
nence and preſidency in the Synods, though the King himſelf be preſent ; 
and ( if the Hiſtorian writeth adviſedly ) the whole ordaining, or Legiſla- 1.3 
tive power, for ſo runs the ſtile or phraſe of the Author, Archiepiſcops & | 14 
Epiſcopi ſtatuerunt in preſentia Reg1s, as it the preſence of the King and his F1 
Barons and People, were but as a great Amen at the Common-prayer ( af- i 
ter the old ſtamp) to ſet a good colour upon a doubtful matter,to make. % 
it go down thebetter. How the Kings brooked this draught, I cannot 
fay ; but it hath made the Kingdom ſtagger ever ſince, and it may be fea- 
red will hardly recover its perfe& wits, fo long as the brains of the Clergie 
and the Laity thus lie divided in ſeveral Cells. 
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Ll. Gulielm. 
; Cap. 41, & 42, 


I. Gnlielm, 
Cap» 64- 


Ibid, C, 64: 


Ll. Hen. 1. c.6. 


CHAP. XLVIIL 
Of the ſeveral ſubſervient Turiſditions by Provinces, Marches, 
Counties, Hundreds, Burroughs, Lordſbips, and Decenna- 


res. 


AD the Normans owned no other Title than that of Conqueſt, 
doubtleſs their mother-wit muſt needs have taught them the ex- 
pediency of preſerving the particular ſubſervient Furiſdittzons of the King- 
dom entire and unquaſhed, if they regarded either the benefit of theuwr 
Conqueſt, or reward of their Partners and Allies ; unleſs it ſhould be al- 
lowed unto Conquerours to be more honourable for them to do what 
they will, rather than what is meet. But hereof there is no cauſe of que- 
ſtion in this preſent ſubject ; for nothing is more clcar than that Wales en- 
joyed in the Conquerour's time, and for ages after him, its ancient Liber- 
ties, Tribute excepted : nor did Conqueſt ever come fo nigh to their Bor- 
ders, as to trenchupon the Liberties of the Marches. For as it had been a 
Piece of State-nonſence to have holden two ſort of people under conquel?, 
and their Marches in freedom ; or to preſerve them in good Neighbour- 
hood by Marches, which by the Law of Conqueſt were made one : ſo was 
itno leſs vain, if all had been once ſubdued by Conqueſt, to have raifed up 
the Liberties of the Marches any more. | 

And as they had leſs cauſe to have invaded the bounds and ancient li- 
mits and partitions of the Countzes, {o, queſtionleſs, had they ſo done, they 


Eadmer. Hiſt, Would have taken the old courſe of the Micklemore, as they did divide the 


Dioceſs of Lixcolx into two Dioceſſes, by advice of the Biſhops, Princes, 
and other wiſe and holy men, and turned the Abbey of Ely into a Biſhop's 
See. But it was their wiſdom to preſerve the ancient Land-marks; and 
no leſs both wiſdom and care, to continue their due Priviledges and Inte- 
reſts to each. Every County had its Court, and every Court its won- 
ted Juriſdiction : No complaint muſt be to the King's Court, if right may 
be done in the County ; no diſtreſs muſt be taken but by Warrant from 
the County, and that muſt be after complaint thrice made. The County- 
court muſt be called as our Anceſtors have appointed : Such as will not 
come as they ought, ſhall be firſt ſummoned, and in caſe of default di- + 
ſtrained ; at the fourth default, the Complainant ſhall be ſatisfied out of 

the diſtrefles fo taken, and the King alſo for his Fine. Theſe are the ex- 
preſs Laws of the Conquerour's own eſtabliſhment ; the laſt of which al- 
ſo Her. 1. confirmed by another expreſs Law, ſaving that he would allow 
but of two Summons and two Diſtreſſes, before execution. And as it was 
one principal work that he undertook to reduce the Laws into courſe, 
which had been intermitted during the violent times of his Father and 
Brother, ( the firſt of whom never had liberty for reformation, and the 
Jatter never had will ) ſo amongſt other Laws he ſetled thoſe concerning 


L!. Hen.1, £7. the Coxnty-court ; namely, 1. That the Biſhops, Earls, and chief men, ſhould 


be preſent for direftion. 2.That it ſhould be holden once each month. 3. That 
the Church-matters ſhould precede, and then the Crown-pleas. And laſtly, the 
Common-Pleas ; beſides ſome other particulars concerning pleading, and 
proceedings in the handling of Cauſes. Neither were theſe Cauſes of a 
-petty-regard onely, but of greateſt concernment : One example I ſhall re- 
mind the Reader of, and not recite 2x terminis, but refer to Mr. Seldex's 

| own 


i 


- <A 
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own Pen. The occaſion was this : Odo the Conquerour's half Brother, spicil. 155. 
was by him'made Earl of Xen, and therewith had the gift of a large Ter- 
ritory in Xent ; and taking advantage of the King's diſpleaſure at the Arch- 
biſhop of Canterbury, potleſſed himſelf by diſſeifin of divers Lands and Stigand: 
Tenements belonging to that See. Lanfrank the ſucceeding Archbiſhop 
being informed hereof, petitioned to the King that Juſtice might be done 
him ſecundum legem terre : and the King ſends forth his Writ to ſummon 
2 County-court. The Debate laſted three days betore the Free men of the: 
County of Xey?, in the preſence of many chief men, Biſhops and Lords, 
and others skilful in the Laws ; and the Judgment paſſed for the Archbi- 
ſhop Lanfrank upon the Votes of the Free men. This County-court was 
holden by ſpecial ſummons, and not by adjournment, as was allowable 
by the Saxon Law upon ſpecial occaſions: And this Suit was originally be- 
gun and had its final determination in the Coxnty-court, and not brought 
by aTolt out of the Hundred-court, as is fuppoled by an honourable Re- 
porter ; nor by the ancient Laws could the Suit coramence in the Hun- 
dred, becauſe the Lands and Tenements did lie in ſeveral Hundreds and 
Counties. The upſhot of all is,that the County-courts in thoſe days were of 
ſo great eſteem, that two of the greateſt Peers of the Realm, one a Nor- 
man, the other an 7talian, did caſt a Title in fifteen Mannors, two Town- 
ſhips, with many Liberties, upon rhe Votes of the Free-holders in a County- 
court, and that the Sentence was allowed and commended by the King,and 
ſubmitted to by all. 

In the next place we are to come to the Fundred:courts, of which there 1,42 

are by the Normans allowed two ſorts ; the firſt whereof was holden twice court. 

a year : This was formerly called the Tory, and was the Sherift's Court ; | 
hereof little notice is taken, ſaving that by the Laws of Zexry the firſt its 11. Hen x; c.$1 
work ſeems to be much deſigned to the view of free pledges. But the 

more ordinary Court, is that which belongs to the Lord of the Hundred, 

unto whom alſo belong the Fines in caſes there concerned. This Court is Li. Gulielm: 
to be holden once in each month ; and no Suit to be begun in the King's Court, ——__ 
that regularly ought to begin in the Hundred. No Diſtringas ſhall iſſue forth 11. men ag 
t#/1 three demands made in the Hundred, And three Diſtreſſes ſhall then __ 
zfſue forth ; and if upon the fourth the party appear not, Execution ſhall be by cy, 4a. 
ſale of the Diſtreſs, and the Complainant ſhall receive ſatifafion. Ll.Hen.1.C:5ga 

But by the latter Laws of the ſame King, there are but two Summons 
allowed, and then-two Diſtreſles ; and in caſe no appearance be, Execu- 
tion ſhall be for the Complainant, and for the King's Fine. 

Laſtly,” as the caſe concerned either perſons or places, ſometimes they LL Hen.r. c.9. 
uſed to joyn ſeveral Hundreds together into one Court : but this was by 
ſpecial Commitſion or Writ. 

As touching inferiour Courts of Towns and Mannors, there's little obſerva- Courts of 
tion to be had, being of too private a regard to come into fame in thoſe Towns and 
rough times: yet in er. the firſt's Laws it 1s ordered that7own-courts ſhould Mannors. 
meet every month, and that Lords ſhould hold Pleas either in their own ah. 
perſons, or by their Stewards ; and that the chief man in the Pariſh, with 
four other of the chiefer ſort, and the Miniſter or Pariſh-Prieſt, ſhould 
Joyn their aſſiſtance in that work. But in nothing more did the Norman 
Yings ſhew their paternal love to the Commonwealth, than in the Law of 
Pledges or Decenners : for as of all other Beauties, this ſuffered moſt ble- Decenners. 
myth from the ſtorm of the Norman Invaſion ; fo was it their eſpecial care 
to renew the life thereof, not now amongſt the Natives onely, but joyning 
the Normans to the Saxons in the ſame bond of —— _— 

rowne 


_By 
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Ll. Gulielm. 
Cap. 64. 


LI. Hen. 1, c.8. 


drowned thereby all memory of Lordly power ; and { ſo of divers peoples 
making one, conquered even Conqueſt it ſelf, if any were, and made all 
joynt-partners in one common Liberty. | | 
Every Free-man muſt be under Pledges to ſatisfie Juſtice, in caſe of delin- 
UENCY. | | Ll 
y ow every nine perſons under Pledges , there muſt be one man in Autho- 


rity. | 
Tiew of free Pledges muſt be, to ſee that the Decennaries be full; and i 


any be departed, to enquire the cauſe : and if any be come in, whether he be 


ſhall be taken, but what was due in the Confeſſor's time. 


under Pledges or not. | 

And thus the Norman Kings had their people under treble guard : one 
of Fealty, the other of Aſſoc:ation, and the third that of Pledges ; and all 
little enough to ſecure that which they in their own ConſAences might 
have ſome cauſe to queſtion whether it belonged to them or nor. | 


—_ — — PR 
—— 


CH A P. XLIx&. 


Of the Immunities of the Saxon Free-men ander the Norman 
Government. 


Firſt, in ownerſbzp of what he hath : Secondly, in voting any Law, 
whereby that ownerſhip 15 to be maintained : And thirdly, in having an 
influence upon that Judtcatory power that muſt apply that Law. Now 
that the Exgl;ſh under the Normans enjoyed all this freedom unto each 
Man's own particular , beſides what they had in bodies aggregate, may 
appear, as followeth: The Free-men of England were 1uch as either 
joyned in the War with Zarold againſt the Normans ; or ſuch as abſen- 
ted themſelves from the way of oppoſition or enmity, and were either 
waiting upon their own affairs, or ſiding with the Normans. And que- 
ſtionleſs all the ſadneſs of the War betel the firſt fort of the Eng/z/h, 
whoſe perſons and Eſtates ( to make the ways of the firſt Norman W:t- 
liam regular, and of one piece ) never fell ſo low as to come under 
the Law ( or rather the Will ) of Conqueſt ; but in their worſt condition 
were in truth within the dire&ory of the Law of forfeiture for Treaſon 
againſt their Soveraign Lord, whoſe claim was by Title, as hath been 
already noted. The other fort either did appear to be the Normans friends, 
or for ought appeared ſo were : and ſo never offending the Law, never 
ſuflered any penalty ; but held their perſons and poſſetſions ſtill under 
the patronage of Law, as anciently they and their Anceſtors had done. 
And that this was the Normans meaning, they publiſh the ſame to the 
World in a Fundamental Law, whereby is granted, That all the Free-mex 
of the whole Kingdom ſhall have and hold their Lands and Poſleſſions in 
hereditary right for ever. 

And by this being ſecured againſt forfeiture, they are further fayed from 
all wrong by the ſame Law, which provideth, 

That they ſhall hold them well or quietly, and in peace, free from all 
unjuſt Tax, and from all Tallage, fo as nothing ſhall be exacted nor taken, 
but their free ſervice which by right they are bound to perform. 

This is expounded in the Laws of 7.1. cap.q. That no Tribute or Tax 


Under 


E | HE freedom of an Eng/iſh-man conſiſteth in three particulars : 


"2 
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Under the word Tax is underſtood monetagium commune per civitates, 
or comitatus ; ſo as aids and cſcuage are not included , for they are not 
charged upon Counties and Cities, but upon Tenures in Knight-ſcrvice ; 
nor was Dane gelt hereby taken away , tor that was a Tax in the Con- 
feſſor's time, and granted by Parliament. 

So then the Norman Kings claimed no other right in the Lands and 
poſſeſſions of any of their Subje&s, than under and by the Law or com- 
mon rigat; and they conclude the Law with a ficut, which I thus Englith, 
As it is enafted to them, ( or agreed by them ) and unto them by us given and Statutum ef ris 
granted by the Common-council of our whole Kingdom. I leave the words - nw Es 
to be criticized upon as the Reader ſhall pleaſe; being well aſſured, that cefum per con- 
the moſt ſtrained ſence can reach no further than to make it ſound ag 7417 concili- 
an Eſtoppel or Concluſion to the King and his Succeſſors to make any gni Xefri. 
further claim unto the Eſtates of his Subjects than by Law or Right 
is warrantable; under which notion Conqueſt never did nor can come, 
as ſhall more fully be manifeſted hereatter. But tie right genius of 
this Law willalſo more evidently appear by the practice ot thole times, 
which, even when Juſlice it ſelf did moſt importune, ſo tenderly re- 
garded the liberty of mens Eſtates , that no Diſtreſs could iſſue with- 
out publick Warrant obtained ; and upon three Complaints firſt made, UL. Gulielm, 
and right not done. And when Rape and Plunder was in the heat, and © #45 
men might ſeem to have no more right than they had power to main- 
tain; yet even then this Law wes refuge ſufficient for ſuch as were 9s. 
oppreſſed ; and was pleaded in bar again(t all uſurpations and intrufi- wort. © * 
ons under pretext of the Conquerour's right whatſoever ; as by the 
Caſe of Edwyn of Sharneburn may appear. Secondly , the Freemen 
of England had vote in the making of Laws, by which meum and tuum 
was bounded and maintained , as may appear by what hath been al- 
ready faid ; nor ſhall I endeavour further therein. Thirdly , they had 
an infJuence upon the judicatory power : For firit, the matter in fact was 
determined by the votes of tie Freemen, as the laws of the Conquerour, 
and of Henry the firſt, do ſufficiently manifeſt. Secondly , they had an 
1ntluence inthe making' of the Sheriff, who, as well as the Biſhop, was 
by Elction of thepeople. Thirdly, they had an influence upon all Ll. Guictm, 3 
Judges, by ſetting a penal Law upon them 1n caſe of corruption ; which © *5' {3 
it not fo penal as to take away lite, was nevertheleis penal enough to make | 2 
an unjuſt Judge to bea living pattern and example of miſery, to teach 0- | jE; 


thers to beware. | {0 
Two things more muſt be added, though ſomewhat collateral to this L.4 

purpoſe. Concerning the right of the Freemen in the common Mr, 3 

and in their YiJains. Concerning the Mint, that the Saxons having made Ll.Echelftc.6 ] 


It as parcel of the demeſies of the Kingdom, and leaving to the King Ll.Echeldr. "= 


. . 4 .C. 22, 
onely an over{ſeerſhip, reſerved the controul and chiet ſurvey thereot 
to the Grand Council of the Kingdom, who had ſlated the fame in the | 
Confeſſour's time. But after him the Normans changed the current accor- p 
ding to their own liking, till by Zexry the firſt it was reduced into the an- 
cient courſe , allowing no money but ſuch as was currant in the days LL Hen. r: 
of the Confeſſour , whoſe Law's allo ( with ſome alterations by the Con- 
querour , with common advice ) he alſo eſtabliſhed. Concerning the 
Lords right to their Y7/ains, it is obſervable, firſt, that liberty of in- Ll. Gulielm. 
franchiſement was allowed ; which could never have been, had not the © 55: $55: 
Liberty of the Subject been faved. Secondly, that nfranchiſement 
properly is the work of the people, or the body ; and the Lord was to 
| N deliver 
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deliver his vi/ain by his right hand unto the Sheriff in full County-court, 
and pronounce him free trom his Service; and ſhall make room tor him 
by free paſſage and open doors, and deliver him free Arms, viz. a Lance 
and a Sword, and then he 1s made a Freemay, as I conceive, to all intents 
[1. Gutielm, and purpoſes. Otherwiſe there might be manumiſſion ; as if the villain 
cap. 6s. remained ina City, Borough, walled Town, or Caſtle, by a ſpace of a year 
and a day, and no claim made to his ſervice by his Lord, he ſhall be 
thenceforth free from the ſervice of his Lord for ever : and yet this ma- 
miſſion could not conclude any but the Lord , and his Heirs or Aſſignes ; 
nor could it enforce the body to allow that for a Member, which was none 
before. Thirdly, that notwithſtanding they allowed the Lords literty of 
LL.Gulielm, #nfranchiſement, yet would they not allow them free liberty of diſpoſing 
65. them as other Chattels : nor by the Law of the Conquerour might they 
ſell their Y7//ains out of the Countrey, or beyond Sea ; for the King had 
right to the mediate ſervice of every Y7lain, though the Lord had the im- 
mediate; and therefore that Law might hold in torce : nevertheleſs the 
Ordinance that Anſe/m made, that no Lord ſhould ſell his Yillain, they 
would never allow for a Law, nor didit hold in force. 


—_—_— i et. 


” nd T —P— 


CHAP 


A recolleSion of certain Norman Laws concerning the C rown, 
inrelation tothoſe of the Saxons formerly mentioned. 


Call them Norman Laws, becauſe they were allowed by them, or con- 
| tinued in force, although many of them had their original from the 
SAXONns. 


Firſt and ſe- Ore God muſt be worſhipped, and one faith of Chriſt main- 
cond Com- tained throughout the whole Kingdom. 
mandments. 
" This is found amongſt the Laws of King William publiſhed by Mr. 
Ll. Gulielm. Seldey, and was for ſubſtance in the Saxons time, faving that we find it not 
9 annexed to the Crown ſummarily until now ; ſo as by this Law Zerefie 
| and 7dolatry became Crown-pleas. And the like may be colle&ed con- 
LI.Hen.1.c.75- cerning Blaſphemy, concerning which it is faid, as of the Servant's killing 
his Lord, that it is impardonable : nor could any man offend herein, but ic 
endangered his whole eſtate. The trial of theſe crimes is not found parti- 
cularly ſet forth. It might poſſibly be in the meeting of the Clergy, and 
poſſibly in the County-court of the Torne where the Biſhop was preſent 
Jura divina edocere. 


2, Peter-pence, Cirichsceat, and Tythes, muſt be duly paid. 


Theſe are all Saxoz Laws united to the cognizance of the Crown, as 
formerly hath been ſhewed: Only the firſt William eſpecially provided, 
that in caſe any man worth Thirty pence in Chattels did pay four pence 

Ll. Gulielm. for his part, it ſhould be ſufficient both for himſelf and his Retinue, whe- 
Like 15.5 ther Servants or Retainers; and defaults in payment of theſe duties were 
finable to the King. 


Inua- 
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Inwaſion upon the right of SanSuary fined. "9 


This I note,not ſo much in relation to any ſuch Law amongſt the Sax- L Gulielm. 
ons, as to the future cuſtom, which now began to alter, according tothe 
increaſe or wane of the Moon. -I do not find this miſdemeanour to be 
formerly ſo much taken to heart by the Crown ; nor poſſibly would it 
have been at this time , but that the King muſt proteCt the Church, if he 
mean to be prote&ted by it: and it was taken kindly by the Church- 
men, till they found they were able enough to defend their own right 
by themſelves. Amongſt all the reſt of Church-rights this one eſpeci- 
ally is confirmed, wiz. That any Delinquent ſhall have liberty of Sanfluary 
to enjoy both Life and Member , notwithſtanding any Law to the contrary. 

This priviledge was claimed by the Canons ; but it muſt be granted by 

the Temporal power, or elſc it could not be had ; and though it be true 3 
that Kings formerly did by their Charters of foundation grant fuch pri- 70 
vileges in patticular ; yet could not ſuch Grants create ſuch immunities 

contrary unto , or notwithſtanding any publick Law of the Kingdom ; 

and therefore the Monaſteries had their toundations confirmed by Parlia- 

ment, or general aſſembly of wiſe men, if the firſt foundation was not 

laid thereon. 


Working upon the Feaſt-days puniſhed by Fine. 4-Comman? 
dement. 
Before this time no days for Solemn Worſhip of God were acknowledg- EHen.r. c-x9 
ed by the Law of the Kingdom but the Lord's days. By this all days ce- | 
lebrated or inſtituted by the Church for that purpoſe are defended by the 
civil power, and breach of the holy obſervation of theſe days made en- 
quirable, and puniſhed amongſt other pleas of the Crown. 


Breach of the Peace, Bloodſhed, and Manſlaughter, puniſhed by 6. Commanz 


Fine dement. 


This was the ancient Law of the Saxons, and was continued without 
alteration till about Alfred's time, whoſe zeal againſt blood cauſed Mur- 
ther to be puniſhed with death;but the Dares bringing in a moderation,lf it 
may rightly be ſo called, are now ſeconded by their kindred the Normans, 
who will not admit of puniſhment by death, partly becauſe being a war- 
like people, bloodſhed might ſeem to rank itſelf under the Regiment of va- 11, guyein 
lour;and partly becauſe they owed much to that Title for the poileſſion of cap. 67. 
all that they had gotten in Eng/and. And to prevent ſcandal,entring upon 
the rear, opinion ſtept in, that a miſerable life was more penal than death; | 
and therefore in crimes of the deepeſt die, they came to fine and loſs of \.. 
Member : and which courſe prevailed moſt, either to ſtop or enlarge the 
courſe of that ſin , was left to the diſpoſition of fuch as intended to make 
trial. But in matters of leſs malignancy , the purſs rather ſmarted than 
the body, wherein they proceeded lo far as to puniſhment of death by vio- 
lence ; yet was not the fine to be meafured by the judgment of the mer- wiror. 254. 
cy or rigour of any perſon, but only of the Law itſelf , which ſet down Ll Gulielm. 
in certainty both the nature and quantity of the fine ; and left that me- 7,%p0 "> 
morial upon record of a good mind at leaſt to an equitable and juſt Go- 
vernment. In all thele caſes of breach of peace, the King's Court 


becomes poſſeſſed of the right of cognizance , and the peace is now _ 
N 2 I 
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LI. Gulielm, Jed the King's peace; not ſo much becauſe that it islett only to his providen- 
cap-3 tijalcare to maintain , as becauſe the fines for moſt of thoſe crimes per- 
tained to the King : for otherwiſe there is a ſort of crimes that are contra 

acem vicecomitis, as will be more cleared hereafter. 

E ſhall conclude this ſubje&t with theſe three Obſervations : Firſt, that 
the Laws in thoſe ancient times of the Normans were ſo general , as they 
then made no diflerence between places or perſons ; but whether the peace 

LLNen.1.c,1o. Was broken upon holy or common ground , or upon a Lay-man , or one 
in orders, the Lay-power ſeized upon all. The ſecond is the care they had 
for apprehending of the offenders in this kind. If the party ſlain were a 
Norman or Frenchman , the Lord of the Manſlayer was charged to have 
him forthcoming within a certain time,or pay the Kings Fine of 46 Marks, 
ſo long as he had wherewith to fatisfie, and for what remained the whole 
Hundred was charged. But if the party ſlain were of any other people, 

 -theHundred was immediately charged with the Manſlayer , and muſt 
==7-— a4 bring him to anſwer within acertain time, or pay the Kings fine. The 
third and laſt is, the care they had to prevent breach of peace for the fu- 
ture ; firſt in ſetling of night-watches by all Cities, Burroughs, Caſtles, 
and Hundreds, in ſuch manner as the Sherift or chief Officers by Com- 

Ll. Gulielm. mon-council ſhall adviſe for the beſt ſafety of the Kingdom. Secondly, 

F.5%. in forbidding entertainment of unknown perſons above three days, with- 

cap. 4%, Out ſurety tor their good abearance, or becoming their pledge for the 

LHer.1..8- publick ſafety , nor to let any perſons paſs away without teſtimony un- 

] der the Miniſters and Neighbours hand of their good carriage. 


; A Man committing Adultery with a Married Woman , ball for- 
7. Comman- . : th 
y ay feit to. bis Lord the price of his life. 


: This made the crime enquirable at the common-Law, as an offence 
Ll. Gulielm. contra pacem Domini ; but afterward it was finable to the King,and enqui- 
cap. 14 rableamongſt the pleas of the Crown by the Law of Zerry the firſt. 


L.Hen.1.C.I10. 

Force upon a Woman, tothe intent to Raviſh ber, 3s finable ; 
but if a Rape be committed , it ſhall be puniſhed with loſs of 
Member. 


Thecrime and offences againſt this Commandment were always puni- 
ſhed in the Temporal Courts , by Fine at the leaſt ; and are ſtill in: the 
Normans time proſecuted in the fame way, notwithſtanding the growing 
authority of the Canon. 


8. Comman- Robbery 7s finable. 


dement. The different Law between the Saxons, Angles, and Danes, now by the 
Normans is ſetled in the more merciful way ; and in cafe the delinquent 
made flight, the pledge ſatisfied the Law for him. But in the latter times 
IL Gulietm, Of Henry the firſt the Law was again reduced to the puniſhment of this 


caPr crime by death, and fo hath continued. 

V.l.0.C.0s | . 
Hovedon. There ſhall be true weights and meaſures throughout the King- 
Sen, ont, and thoſe ſhall be ſealed. 

LI. Gulielm. And this was the conſtant Saxon Law. 


L] Hen-..10 Perjury to be puniſhed by fine, and as formerly ſtill inquirable 
' amongſt the Crown-pleas. CHAP. 


- 


L!. Gulielm, 
Cap. $3» 


2. 
LI. Gul.c.19. 


NORMANS. 8 


CHAP. Is 
The like of Laws that concern common intereſt of Goods. 


F Cattle be taken by Diſtreſs, the ! party that will replevy them ſhall pay 5 
] for the return of the Cattle, and give ſecurity to bring the Diſtreſs into i -— 
the Court, if with within a year and a day it be demanded. _—_ 
This Law I take to be intended where the Cattle are taken damage 
feaſant ; becauſe nothing ſhall releaſe the Diſtreſs in other caſes, but obe- 
dience to the Summons. 


No Diſtreſs ad-comparendum ſha/l be taken but after three ſeveral Sign- $-_ 
mons, and ſo many defaults made; and in ſuch caſe Diſtreſs ſhall iſſue by eſpe- L- Gutielns 
cral order from the County-court. —_ 

I noted this partly to ſhew the difference of the Normans from the 
Saxons in the delay of execution of Juſtice by ſo much mean proceſs, and 
partly to ſhew the difference between the Norman times , and theſe days 
wherein mens Cattle lie open to the diſtreſs of every oppreſling or ex- 
torting Bayliff or unknown perſon, and no Summons made at all, where- 
by many poor mens Eſtates are either undone, or they muſt ſubmit ro the 
unjuſt demands of their adverſary. 


No manner of Goods of above four pence in value ſhall be bought, unleſs = 
the preſence of four Witneſſes of the Town. And the vendor ſhall ſatisfie out Li. Guliclay 
of his own Eſtate, if the ſale be not effetlual, and in caſe the vendor have no © 43: 
warrant for ſuch Goods by him ſold. 


No living Cattle ſhall be ſold, but onely in Cities, and before three Witneſ” 4. 
ſes ; nor ſhall any thing forbidden be ſold without Warranty. - ——— 
No Fairs or Markets ſhall be holden, but onely in Cities, Boroughs, Wall d- «. 
Towns, and Caſtles. Ibid. c. 67, 
Theſe Laws concerning fales and Markets were ancient Saxon Laws, 
and tend all to the avoiding of cheating men of their Cattle by ſurrepti- 
tious ſale of them made by ſuch as had no right. 


Good's found ſhall be publiſhed by the Finder to the Neighbourhood ; and if «6. 
any makes claim and proof of them to be his, he ſhall have them, giving ſecu- \-- Gulielts: 
rity to bring them into the Court, in caſe any other ſhall within a year Jos. a day "ia 
make his claim thereto. 


The Children of perſons inteſtete ſhall equally divide the Heritage. Ll. Gulielm; 

This is 2» terminis the Saxon Law ; and therefore concerning it I ſhall © 3: 
refer to the ſame formerly recited ; onely I ſhall add hereto the Law of 
Henry the firſt, which may ſerve as an explanation of the former. Avy 11, yen. x; 
Freeman may deviſe his Chattels by will : and if he die inteſtate, his Wife, | 
Children, Parents, or next kin ſhall divide the ſame for his Souls good. The 
firſt branch whereof was ancient, and doubtleſs in continual uſe; but 
the iniquity of the Norman rude times was ſuch, that the Lords under 
ſurmiſe of arrears or relief, would ſeize all the perſonal eſtate after the 
Tenant's death, and fo the right of laſt Wills was ſwallowed up; = 

t 


he 


go 
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M. Paris. 
An. 1100, 
& 1213, 


Ll. Gulielm, 
Cc 12, 


this reſtoreth the power of laſt Wills into it's place, anc in caſe the party 
died inteſtate, preſerveth a kind of nature of deſcent, although they be 
more perſonal. Nor doth that laſt clauſe of the Souls good, diſanul the 
fame, although the words may ſeem to carry away the benefit to ſome 0- 
therharid. For the whole matter is left to the diſcretion of ſuch as are 


next to the Inteſtate. 


AE. bl A 


CHAP. LIL. 


Of Laws that concern common intereſt of Lands. 


He Laws that concern Lands, and peculiarly belonging to the Nor- 
mans, are ſuch as concern principally the tenure ot Lands; which 


"if duly conſidered, although favoured ſomewhat of the King, yet little of 


the Conquerour. For-generally it muſt be granted, that Tenures long 
before and after this time, were, as the ſervices, ordered according to the 
Will of the giver, in which as the King had the greateſt ſhare, and he the 
moſt publick perſon of all : ſo were his Donations ordered chiefly to ad- 
vance the publick ſervice ; and in this regard the Tenure by Knight ſer- 
vice might more principally challenge the King's regard, than the regard 
of all the great men beſides. But this was not the fore , yea, rather it 
was the beauty and ſtrength of the Kingdom ; and for which the King 
deſerved an honourable name above moſt of his progenitors, who had not 
ſo much Land to diſpoſe of as he had, and therefore could not advance 
that ſervice inany proportion equal unto him. The ſore that cauſed ſo 
many ſighs, was the incumbrances raiſed upon this moſt noble and free 
ſervice, which through the evil of times by this means became the moſt 
burdenfome, and the onely loathed and abhorred ſervice of all the reſt. 
T fay through the evil of times ; for it cannot lodge in my thoughts 
but that in the Norman times the incumbrances were nothing ſo great 
as of latter Ages, and that much hath btecn imputed to the Laws 
of the Conquerour , which they never deſerved , as may appear in 
theſe particulars , which the Laws of Zexry the Firſt have preſerved 


in memory. | 


Tenant of the King, or other Lord, dying, his Heir ſhall pay no other relief 
than what by Law is due. 
. That whichby Law is due, is ſet down in the Laws of 1/71/iam the Con- 


querour. 


8 Horſes ſadled and bridled. 
4 Helmets. 

4 Coats of Mail. 

4 Shields. 

4 Spears. 
4 Swords. 
4 Chaſers 


il Palfray 


The Relief of an Earl. 


Cridled and ſadled. 


The 
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4 Horſes with Saddles and Bridles. id. c. 25 
2 Helmets. 

2 Coats of Mail. 

2 Shields. 

2 Spears. 
2 Swords. 
2 Chaſers 


LL Paſfray 


THis beft Horſe. k; 
His Helmet. | 
> 


The Relief of a Baron. 


Fridled and ſadled. 


Ibid. c. 24- 


FTis Coat of Mail. 
His Shield. 
His Spear. 
His Sword. 
Or if he had no Arms, then he was 


kh. FR 


The Relief of the Country-man is the beſt Beaſt that is in his poſſeſſion; 11, Gulicia 
and of hum that farmeth his Lands, a years rent. C. 29% 


The Relief of a Vavaſor 
to his Lord. 


_ 


Theſe are the Relzefs due by Law, and now ſetled in Goods or Arms, 
but afterwards tuaned into Money ; and it is likely that the ill cuſtoms 
in the former times did extort both Money and Arms, or ſuch ſums of 
Money as they pleaſed : and by the very words of the Law, it ſeems they 


had brought it to an Arbitrary power, to take what they could ger, and 
yet all againſt Law. | 


The Kings Tenant ſhall adviſe with the Xing in marrlage of his Daugh- 4 
ter, Siſter, Niece, or Kinſwoman ; and his Widow in like manner. Marriage. 
The ſence hereot in ſhort is, that theſe might marry at their own will, 
without paying Fine or Compoſition to the Lord ; and yet muſt have the 
liking of the Lord fo far as to declare whether the man intended were 
his Enemy or not, and fit to perform Knight-ſervice. This Law was 
therefore grounded upon the preſent diſtreſs of affairs, wherein the Na- 
tion was unſetled, and common right having eſtabliſhed a mutual truſt 
between Lord and Tenant, found out this means to preſerve the fame : 
for if the marriages of thoſe that are related to the Tenant in ſuch man- 
ner as may inherit part of all his Lands, or have joynture therein, ſhould 
be left altogether at the liberty of the Tenant or his Widow: it muſt 
needs follow, that the mutual truſt between Lord and Tenant muſt fail, 
and the publick receive damage. And therefore if this cuſtom were of 
Norman birth, it was begotten upon a Saxon Law, and might the rather 
be owned by the Engliſh. 


The Widow of the King's Tenant, having Children, ſhall have her Dower 3. 

and Portion ſo long as jo, au unmarried. Dower. 
The portion here is in the Latine word maritagium , which I take to 

be the Marriage portion given by the Husband according to the Saxon 

cuſtom, whenas the Dower in Land was not in uſe; whereof is ſpoken 

formerly in that Chapter of Dower. And the Normans were neceſlita- 

ted to introduce this cuſtom of theirs with themſelves, partly becauſe it 


was 


FA 
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was 2 priviledge which was their own by birth, and it could not be wa- 
ved without an evident wrong, done to the Wives of theſe men who had 
ventured their lives in that ſervice ; but principally becauſe it would not 
conſiſt with the work in hand to diſclaim that cuſtom which mult needs 
be of infinite conſequence inthe eflecting of what was principally fought 
after, viz. the union of the two peoples, Normans and Saxons, into one : 
I fay, it was principally ſought after by the Norman Conquerour, if not 
led thereto by his own genius, yet neceſſitated thereto by force of reaſon 
of State, as ſhall appear hereafter. And what could be imagined a more 
ready way to ſtay the effuſion of bloud, and all other unhappy events 
of enmity, than by taking away enmity it ſelf? or a more ſpeedy and 
certain courſe for union, than to reduce the Men and Women ot cach peo- 
ple to mutual ſociety, and to ſeal up all by a laſting bond of Marriage ? 
or greater encouragement for the comfortable proceedings therein, than 
the ſetling of the conſtant maintenance of the Wite, in caſe of ſurvivor- 
Lindenburg. ſhip, by the Law of Dower of the Lands and Tenements of the Husband 2 
| ng map which was ſo full of contingencies and uncertainties in the portion of 
LL Edi, Goods that was by the Saxon Law appointed to the Wite in ſuch caſe. Nor 
was this all ; for by Marriage thus made to the Normans, they had a great 
hold, not fo much over the Engliſh, as in the Engliſh ; and that not onely 
during coverture, but by reaſon of this title oft Dower, the Women be- 
came Tenants, and under the Lords wing, ſo as they durſt not willingly 
and illegally offend their Lord in their Widowhood , nor by Law nor rea- 
ſon match themſelves and their Dowry to any other that was not firſt al- 
lowed by the Lord to be in friendſhip with him : and thus became the 
Tenants Widows to be at the liking of the Lord for their marriage. And 
Miror. fol. 26, the like hereto may be ſaid concerning the Husband in caſe of Tenant by 
the courteſie ; and however by the Norman former practice it was much di- 
ſturbed, yet by Zexry the firſt it was again reduced to its former right, 
rather than original ariſing from his grant, as ſome hold, and proved ad- 
vantageous for the ends aforeſaid. Now as touching their marriage-por- 
tion of Goods, becauſe the Saxon Law had already endowed them thereof, 
they could not be induced to lay down their known ancient right, till they 
found the new Law of Dower to ſettle; and ſo for ſome time both Laws 
werein force, until the more ancient Saxon law had an honourable burial. 
Nevertheleſs for the preſent, the Law abridged that right fo far as to li- 
mit it to the Widow during Widowhood, according to the former Saxon- 
law. Upon conſideration of all which, it may well be conceived that the 
power of the Lords in conſenting or diſſenting to the marriages of their 
Tenants, Widows, and Wards, was not ſo much an uſurpation upon the 
Common right of the Engliſh Subje&ts, as a cuſtom rationally, and with 
great wiſdom, as the courle of aftairs then ſtood , upholden and allowed 
among(t them, principally for the ſpeedy ſetling of a peaceable Govern- 
ment, and conſolidating of two Nations into one , and wherein England 
was then ſo happy as to come to a concluſion in ſeven years,which coſt their 
Anceſtors nigh Two hundred years experience with the Britains , beſides 
a world of bloud-ſhed that might have been ſpared, e're they could find out 
the right way to a deſired peace by mutual marriages had between them. 


——— 


cap. 4: Sach Widow ſhall have the cuſtody of the Lands of ſuch Children, or other- 
wiſe ſuch other perſon as by right ought to have the ſame. 
This is the firſt news of Wardſhips that paſſed abroad cam privilegio 


of a received Law, which, together with the former, declare the right 
| | cuſtom 


4 
Wardſhip. 


<- 
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cuſtom of the Normans, and thereby the 7njuſtas conſuetudines quibus An- 
gliz regnum opprimebatur, VIZ. Arbitrary Relief taken of the Tenant's E- M. Paris. 
itate, arbitrary Marriages made of their Peerions, and arbitrary Grants of 
Guardianſhip of their Lands : For as yct oppreſſion was not fo high-flown 
as to caſt the government of the pertons of their Wards out of the view 
of the Lords proviſionary care, upon adventure of the next in Law, whe- 
ther man or woman, wiſe or unwife, under pretence to train him up in 
military ſervice fit for the Lord's own ſafety, and the Kingdoms lifeguard : 

But it was the propet ground of the Lord's own feifure and right ot Ward- 

fhip, he being looked upon by the eye of common reaſon as the onely 

meet man that both could ard would effe&t that work, fo as might te 

mot advantageous to the publick ; which ſeemed to be chiefly concerned 
herein. And upon the ſame general ground the ſurvey of fools accompa- 

aied the former, albeit it was not in practice till 7Zexry the Firſt brought it | 
ia, as the Mirror of Juſtice faith ( fol. 258.) yet it came upon an ancient x1, canur. 37, 
foundation laid in the time of the Danes. For my own part, I will not di- 

{pute the point whether this cuſtom of Wardſhip was purely Norman, or 
whether it was derived from the Saxons anciently, who poſſibly might 

have ſome reſpe&t to' Orphans, inJuch caſes to train them up tor the pub- 

lick ſervice in point of War ; elpecially being poſſeſlors of a known right 

of Relief, as well as Alfred the Saxon King d1d undertake the work for the Afſer. Menevs 
training of ſome ſuch particular perſons m Learning for the ſervice of the 
Pablick, in time of peace and civil Government. Yet thus much appear- 

eth, that Guardianſhip of Lands was a known Cuſtom , enough to make 

and maintain a right ; and that it by Law was a right belonging to ſome 
perſons before others; and that this had been a cuſtom before the former 
unjuſt cuſtoms crept into the Government of the Conquerour, and prin. 
cipally of his Son Rufus. And though it be queſtionable whether it ſetled 

firſt upon the Normans or the Eng/ifh, yet it is manifeſt that if one people 

had it, the other people now coming into union with thdt people , could 

not in reaſon except againſt that cuſtom which the other people had ta- 

ken up upon ſo honourable grounds as reaſon of State, which as the times 

then were, was evident and ſuperlative ; eſpecially the cuſtoms being un- 

der the regulating of Law,and not of any Arbitrary power ; and can be no 
Preſidents of Relief, Marriage, and Wardſhip that after-ages uſurped. 


Tenants in Knight ſervice ſhall hold their Lands, &c. acquitted of a# Tax- cap. ; 
es, that they may be more able to provide Arms, and be more ready and fit for 5: 
the Kings ſervice, and defence of the Kingdom. Acquittal; 

This Eaw, whether it be a renewing of a former cuſtom, or an introdu- 
tion of a new Law, it is clear it was upon an old ground : That Tenants 
by Knight-ſcrvice muſt be ready for the ſervice of their Lord, and defence 
of the Kingdom; whereof afterwards. But the Law is, that theſe men 
ſhall hold rheir Lands of that Tenufe acquitted ofall Taxes, though legal- 
ly impoſed upon the body of the Kingdom, which muſt be conceived to 
be for the publick benefit, viz. either for the preparation or maintenance 
of publick War; for in ſuch caſes it hath been in all times held unreaſo- 
nable, that thoſe whoſe perſons are employed to ſerve in the Wars, ſhould 
hold Lands doubly charged to the ſame ſervice, viz. to the defraying of 


their own private expences in the War, and maintenance of the publick : 
charge of the ſame War beſides. 
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CHAP. Lt. 


Of divers Laws made concerning the execution of Fuſtice. 


Lthough in proceedings in Caſes of vindicative Juſtice Delinquents 
A might ſeem to be left rather to the fury than mercy of the Law ; 
yet ſo long as men are under the Law, and not without the Law, it hath 
been always held a part of Juſtice to extend what moderation might poſſi- 
bly ſtand with the honour of the Law ; and that otherwiſe an over-rigid 
and fierce proſecution of the guilty, is no leſs tyranny than the proſecu- 
tion of the not-guilty : and although violence was the proper vice of 
theſe times, yet this point of honour muſt be given to the Normays, 
That their Sword had Eyes, and moved not altogether by Rage, but by 


Reaſon. 
i | I. No Sentence ſhall paſs but upon averment of the complaint by Accuſer or Wit- 
F AO neſſes produced. : 5 , 
| j 2 Fine and Pledges fhall be according to the quantity of the offence. 


- "og By theſe two Laws of Henry the firſt, the Subjects were delivered from 
three great oppreſſions. Firſt, in making them offenders without Com- 
plaint or Witneſs. Secondly, in impoſing immoderate Fines. Laſtly, in 


urging extraordinary Bail. 
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Mi WEF 7 | Forfeiture of Felons Lands is reduced to a year and a day. 
The Normans had reduced the Saxon law in this caſe unto their own 


Laſt, which ſtretched their deſire as far as the eſtate would bear ; but this 
being fo prejudicial to the immediate Lords, who were no offenders in this 
caſe, and ſo contrary to the Saxon law, it was both done and undone in a 


ſhort ſpace by the allowance of Zenry the firſt. 
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4: | Intent of Criminal offences manifeſted by AA, puniſhed by Fine or Mulf. 
This by Alfred's Law was puniſhed by Talives Law, but now by a Law 


of Henry the firſt reduced to MulCts. 


Miror.fol.2 54: 


” | Mainperners are not to be puniſhed as Principals, unleſs they be parties or 

privies to the failing of the Principal. 
Miror.fol.14r. This Law of Heyry the firſt repealed the former Law of Canutus, which 
muſt be acknowledged to be rigorous, although not altogether without 


reaſon. 


5. ' No perſon ſhall be impriſoned for commigting of a mortal Crime, unleſs firſt 

he be attainted by Verdift of Twelve men. 
Ll. Hen.1..5. By impriſonment, is intended cloſe impriſonment , or impriſonment 
without Bail or Mainprize ; for otherwiſe it is apparent,that as well by the 


Saxon as Norman Laws,men were brought to Trial by reſtraint. 


Rs Appeals of Murder reſtrained within the fourth degree. 
arm cap-2- Betore this Law, Appeals were brought by any of the bloud or kin of 
$6 the party ſlain : but now.by Ferry the firſt reſtrained. The ground 


ſeems to be, for that affection that runs with the bloud , grows 1o cold 
cal : teyond 
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beyond the fourth degree, that the death of the party is of fo ſmall ac- 
count, as it can ſcarcely be reputed a loſs of ſuch conſequence to the par- 
ty, asto expoſe the life or price of the life of the Manſlayer unto the 
claim of ſuch an one. And thus the Saxon law that gave the fatisfattion 
in ſuch caſe to the whole kinred, became limited to the fourth degree, as I 
conceive, from the Eccleſiaſtical conſtitution concerning marriage. 

Two things more concerning juridical proceedings may be noted; the 
one concerning ſpeedy courſe of Juſtice , wherein they may ſeem to ju- 
ſtifie the Saxon way ; but could never attain to their pace, in regard 
they yielded ſo much time to Summons, Eſſoyns, &xc. The other concerns 
ele&tion of Judges by the parties; for this we find in the Laws of Zenry 
the firſt. | 


CHAP... ny 
Of the Militia during the Normans time. 


"8 power of Mizl:tia is either the Legifhative or Executory powet : 
the Legiſlative power without contradiction reſted in the grand 
Council of the Kingdom, to whom it belonged to eſtabliſh Laws for the 
government of the Kingdom in time of peace. And this will appear in 
the preparation for War, the levying of War, and managing thereof after 
it is levied. For the preparation, it conſiſteth in levying men and mani- 
tion, or of money. In all which queſtionleſs will be a difference between 
raiſing of War by a King to revenge a perſonal injury done to the King's 
own perſon, and a War raifed by the whole Kingdom ; or repreſentative 
body thereof, which is commonly done in defence of publick intereſt, and 
ſeldom in any offenſive way, unleſs in recovery of a right poſſeſſion, ei- 
ther formerly loſt, or as yet not fully ſetled. Now although it be true, 
that ſeldom do injuries refle&t upon the King's perſon alone, but that the 
Kingdom will be concerned therein to endeavour a remedy ; yet becauſe 
it may-tall out otherwiſe, and Kings have taken occaſion to levy War 
of their own accord, in ſuch caſe they could neither compel the perſons 
' of their Subjects or their Eſtates to be contributary. And of this nature 
I take the War levied by Zaro!d againſt the Conquerour to be, wherein 
the greateſt part of the Kingdom was never engaged , nor therefore did 
it feel the dint ofthe Conquerour's Sword at all ; and in this caſe the Mzlitia 
muſt be allowed to ſuch as bear the purſe : nor can it be concluded to be 
the Mlitia of the Kingdom, nor any part thereof, although the Kingdom 
may connive thereat. But to ſet this conſideration aſide, as not co-inci- 
dent at all with the Norman engagements after they. were crowned, and to 
take all the ſubſequent Wars to be meerly defenſive of the right ofthe 
Crown, as inſober conſtruCtion they will appear to be: . as touching the 
levying of money, 'tis evident that it lay onely in the power of the grand 
Council of the Kingdom; for otherwiſe the Laws were ſetled that »o Tax 
ſhould be made or taken But ſuch as were due in the Confeſſor's time, as former- 
ly hath been ſhewed. Secondly, for the preparing of men and munition, 
it was done either by Tenure, or by ſpecial Law. As touching Tenure, 
it was provided by way of contract, that thoſe that held by Knight-ſervice 


Thould be ready with their Arms to aſſiſt the King for the defence of the * 


Realm : So as they were not bound by their Tenure to-aid him in any 
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LI. Gulielm. other caſes. Others were alſo by eſpecial Law of the Land bound to be 
PER ready for their ſervice in that kind : For all the Inhabitants of this King- 
dom held their Eſtates under a general ſervice, which by common right 
they are bound to perform, viz. in time of danger to joyn in defence of 
LL. Gulielm, their Country : This is the common Fealty or Allegiance which all men 
cap. 59 owe; and which if negleGted or refuſed, renders the party guilty of Trea- 
ſon againſt his Country, and his Eſtate under the penalty of torteiture, 
LLHen.r.c.r3. according to the old Saxon Law revived and declared by Henry the firſt. 
Thus-the Law made preparation for the War, both of Men and Arms. 
Caſtles and Forts were likewiſe either firſt made by the order ofthe grand 
Council, or otherwiſe allowed by them, for the defence of the Commons. 
UL. Gulielm, and the Kingdom ; ſo was the Law of Wz/am the firſt. Thelevying and 
cap. 61, managing of the War muſt not be denied de jure to belong to the repre- 
ſentative body, ſofar as may conſiſt with the direCQory part, for that it is 
a main part of the Government of the Kingdom in times of War : And 
therefore Henry the firſt, amongſt his Laws made in the ordinary courſe 
of Law-making, provideth for the ordering of men in the Army in the 
field; and eſtabliſhed a Law, that ſuch as forſook their Colours or Aſloci- 
ates in the field, during the Battle, ſhould be puniſhed with death, and 
forfeiture of his whole Eſtate. Nor yet can it be denied but that de fatto 
Kings of their own accord , and by ſecret Council, did dire@t therein ; 
either in the vacancy of Parliament, which was the general caſe of the 
firſt times of the Norman Conquerour, and the whole Reign of Wiliam 
Rufus ; or by connivance of the grand Council, while they faw nothing 
LLHen.1.c,13. done but what was well done. Nor can it be rationally faid that Kings 
by ſuch gdviceas they have (in the receſs of the grand Council ) levy- 
ing War in defence of the publick according to rules, do otherwiſe than 
their duty ; or if 'the grand Council look on, ſee nothing miſgoverned, 
and fay nothing, that they do other than is meet: For it muſt be remem- 
bred, that Kings in their firſt original were rather Officers for War than 
Peace ; and fo are holden by all Antiquity, and as Generals in War were 
called Reges or mperatores,by the Grecians, Romans, and Germans. Andat 
ſuch times as War was concluded, at the general meeting of the people 
they choſe their Dux or Rex, call him which you pleaſe; and he being 
choſen, all bound themſelves to be at his command, and to defend his 
perſon. So as while a King keepeth within his place, in time of danger 
it is his duty firſt to ſtir himſelf, and ſtir up the reſt; to lead them and 
order them, as may be moſt for the publick defence, and to govern the 
Army by ſuch Laws as are or ſhall be eſtabliſhed by order of the publick 
Meeting, and in caſe of ſudden exigencies to uſe his own wits; and in all 
this is the common liberty no whit infringed, in regard that all is for the 
publick defence, to which the Knights are bound by their Tenures, and all 
others by the Law. And this was this Kingdoms caſe in the Normans 
time, that both Leaders and Souldiers, whether by election of the people, 
or preſcription , yet all ſerved for the defence of the Kingdom. Nor 
were they compellable to any other ſervice inconſiſtent therewith, nor to 
ſtand toany judgement in ſuch caſes differing from, or contrary to that of 
the Parliament it ſelf. | 


CHAP. 


NORMAME Mn 


EC HAP IK 


That the entry of the Normans into this Iſland, could not be by 
Conque#t. 


& E Hat in point of fact, the entry of the Normans into England was 
not by Conqueſt, will ſufficiently appear trom what hath been al- 
ready noted. I ſhall make one ſtep further, and ſhew, that as affairs then 
ſtood with the Conquerour, it was impoſſible for him to merit that name 
againſt the ſtream of Providence, that had pre-engaged him to three 
me of men, viz. the Normans, the Clergje, and the Commons of Eng- 
land. | 

It muſt be taken for a ground, that Duke W:llzam muſt give all fair 
correſpondency to the Normans , conſidering they are Members of his 
own Body, and the Arm of his Strength, without which he could do no- 
thing. And it is not leſs certain, that however the Sea divided the two _ 
Countries, yet long before the arrival of the Army, the Normans and M. Weſt. 
Saxons were ſo well acquainted by the latter acceſs of the Dares, that part- Pt 397%. 
ly by marriage and other intereſts, the Normans made fo great a party in cap. 55. 
England, as that party merited no leſs from the Duke in lus entrance,than 
thoſe he brought with him : And therefore both they and their Allies ing 
all reaſon muſt expect ſuch reward of their faithfulneſs to him, as the o- 
ther had ; nor could the Dukedeny the ſame, unleſs he had diſclaimed his 
own intereſts, whereof he had none to ſpare. Secondly, their merit from 
the Duke was accompanied with no leſs mutual relation to his Army, be- 
ing of the ſame blood with themſelves, and of ancient acquaintance; and 
as impoſſible it was for the Duke to keep them from conſociation with 
the mixed people, as to abſtract the mixed people each from other; one 
or both of which muſt be done, and the Conquerours muſt be kept from 
incorporating with the conquered, or eiſe the Law of Conqueſt cannot 
hold. Thirdly, if theſe two had failed, yet had the Duke by his manner 
of rewarding his Army, diſabled himſelf from holding, however he might 
ſeem to have by conqueſt. Thus was his gift of Mannors, Lands, and 
Franchiſes unto his Souldiers, compleated with their ancient Rights and 
Priviledges in free ſervice ; otherwiſe it had been little better than a Trap 
to bring his own men into bondage, who lately were free Souldiers ynder 
no better than a Duke of their own election. And their Government in 
their own Country, however big, yet had not brought forth a Soveraignty 
into the World ; their Duke no compleat King, nor themſelves ſo mean 
as Vaſtals; and it was equally difficult for him to get up higher, as for 
them to ſtoop lower. And however, it was dangerous now for the Duke 
to try maſteries, unleſs he meant to hazard all, and to change the ſubſtance 
for the ſhadow. Laſtly, to lay them all aſide , and to take the Nor- 
mans as in themſelves conſidered, a People under ſuch Laws and Cuſtoms 
as were the ſame with the Saxons, and originally in them, and from them 
derived into Normandy by Ro/lo, or ſome other; or take them as'a People 
willing to lay afide their own Law , as ſome Writers affirm, and more 
willing to take up the Daniſh cuſtoms, which were alſo very nigh akin to 
theirs, and in part ſetled by the Danes in that part of the Kingdom where 
themſelves moſt reſided : It muſt be concluded, that a Government by 
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Law was intended, and ſuch a Law that was no way croſs to the Funda- 
mental Laws of this Kingdom, but — therewith ; in every of 
which regards, the future Generations may juſtly claim their Immunities 
as Succeſiours and Heirs unto the Normans, albeit no Saxox could have 
enjoyed or derived the fame to Poſterity. | 

A ſecond ſort of men that made the King uncapable to hold by Con- 
queſt, was the Clergze, a conſiderable part of the Kingdom 1n thoſe days , 
whenas in every Nation they grew checkmate ; and in this Kingdom had 
well-nigh the one half of the Knights fees, and thereby a principal part of 
the ſtrength of the Kingdom, beſides the Conſciences of then all: and 
for a Relerve,they had the Pope in the rear, whoſe power in every King- 
dom was little interiour to that of the King's own, and therefore ſufficient 
to ſtop an abſolute Conqueſt, unleſs the Clergie were firſt conquered. 
But the King camein upon great diſadvantages in both theſe regards : tor 
whereas his pretence upon his entry was to advance Juſtice principally to- 
ward the Clergie, who formerly were wronged by Harold, or voiced fo to 
be; this bound him fromInjuſtice and Oppreflion. And furthermore,the 
Pope had him in a double bond ; one. as Prince of the Eng/i/h Clergze, the 
other as Judge of the Title of the Crown by the King's own Elechon ; and 
that by Sentence : for the King had merited of him, if not to hold the 
Crown it ſelf by Fealty to the Rowan Sce, yet by ſuch ſervices, as that the 
Tripple-Crown ſhould be no loſer. The King therefore maſt reſolve to 
have no more to do with the Church than will ſtand with the Pope's li- 
king,unleſs he meaned to adventure himſelf and all he had into the danger 


of the great Curſe, of which the King would ſeem more ſenſible than per:- 


haps he was. Nor were thoſe times ot the Church ſo moderate, as to bring 
forth Church-men that would catch the good will of the Laity by conde- 
ſcention ; or Popes of that height of pertection,as to part with one tittle of 
their great Titles, much leſs ought of that pitch of power which they had 
griped, though it would fave the World from Ruine. In all which re- 
gards, the Norman Duke was too far inferiour to attain by Conqueſt any 
thing in this Kingdom, wherein the Pope or Clergie claimed ought to 


have or do. | 


A third fort of People avoided the dint of Conqueſt, either by timely 


_ fiding with the Norman, or by conſtant reſiſting of him, or by neutrality. 


Hovedon |. 6. 


* Ingulfus 512, 


Of the firſt ſort were many, both Lords and others, that by affinity and 
conſanguinity were become Ergliſh-men to the Norman uſe; others were 
purchaſed thereunto by the Clergie, that were zealous for the Pope's ho- 
nour, that was engaged in the Work. Of thoſe likewiſe that were reſo- 
lute in the defence of the Liberty of their Country, there were not a few 
that purchaſed their Liberty , who otherwiſe might under pretence of 
Treachery have forfeited the ſame to the rapacious humour of the Con- 
querour. And this was not done onely by Valour ; for Normandy ſtood 
in a tottering condition with their Duke, partly drawn away by the 
French, that teared the Duke would be too ſtrong for them; and partly 
declining their own further aid, leſt their Duke ould be too great for 
the Dutchy. It was therefore wiſdom in the Conquerour to {ettle the 


_ Engliſh aftairs in the faireſt way,to gain them for himſelf, who had been ſo 


Glofl. 217. 


brave againſt him. Burt the greateſt number, eſpecially of the Commons, 
looked on while the game was playing, as contented with the caſt of the 
Dice, whatever it ſhould be. Theſe were afterwards by the King looked 
upon, not as Enemies ( as the preſident of Edwin of Sharneburn witneſſeth 


ſufficiently ) but- ſuch as either were, or by fair carriage wpuld be made 
| + 
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his friends ; and therefore he concluded them under a Law of affurancs, 


that they that had been ſo peaceable, ſhould have and enjoy their Lands as 
eatirely and peaceably as they had formerly done before his entry. To 
conclude therefore this point ; if theſe three parties of the Engliſh Nor- 
mans, the Engliſh Clergze, the ſtout Engliſh, and the peaceable Bngl:ſh be ſer 
aſide from the Title of Conqueſt, it will be probable that not one tenth 
part of the Kingdom were ever under other change than of the Gover- 
nour's own perſon. | 


CHAP. LVL. 


A brief Survey of the ſence of Writers concerning the point of 
Conquest. | 


H E clamours in ſtory that the Conquerour altered and made Laws at 
pleaſure, brought in new Cuſtoms, moleſted the Perſons and Eſtates of 

the People with Depopulations, Extortions, and Oppreſſions, and others of that 
nature, have made latter times to conclude his Government to be ( as of 
a Conquerour ) meerly arbitrary, and that he did what he liſt. How dit- 
ferent this concluſion is from the intent of thoſe Writers, I know not ; but 
if the King's Title and Government was as a Conquerour, then was his Will 
the onely Law, and can adminiſter no cauſe of complaint of wrong and 
oppreſſion : and therefore if theſe be taken in nature of complaints, they 
declare plainly that there was a Law in Title, or elſe there could have been 


no tranſgreſſion or cauſe to complain. + But if the Reader ſhall apprehend 


theſe patlages in Writers to beno other than ſober Relations, then were ir 
not amiſs to conſider from what ſort of men theſe Complaints or Relations 
do proceed, viz. from Writers that have been cloyſtered men, little ſeen in 
affairs of State more than by common report and rumour; prejudiced by 
_ the King's diſpleaſure againſt their Cloyſters, and therefore apprehenſive 
of matters in the ſaddelt ſence, and many times far beyond the truth, and 
might as well be ſuppoſed to mif-relate, as to miſtake. For if we ſhall 
touch upon particulars, I think no man will deny but the King allowed 
property indifferently, as well to Normans as Engliſh , if the premiſes be 
rightly conſidered : and therefore though ſomewhat be true of the plun- 
dering of houſes of Religion, perſecuting of the Exg/iſþ Nobility, depoſing 
of Biſhops and Abbots, whereof they ſpeak ; yet all might be deſervedly 
done in a legal way, and in execution of Juſtice, whereof Hiſtories are 
not altogether ſilent. Nevertheleſs, if in the proſecution the King did 
ſhew a kind of rage, and ſome raſhnefs, it might be ynputed to the com- 
mon infirmity of great men : for as Oppreſſion upon thoſe that are infe- 
riour, makes them mad, ſodoth Treachery againſt them that are ſuperiour 
make them little other ; eſpecially if they be overtaken with a fit of paſ- 
fionin the inſtant, or their minds wrapped into a whirlpool of affairs. 

But the change of Laws makes the greater noiſe; wherein what change 
they ſuffered, = appear from the premiſes , if Writers have dealt up- 
rightly ; otherwiſe general imputations without particular inſtances, will 
never ſway Opinion contrary to the current of the Laws that are publiſhed ; 
elpecially ſeeing we have obſerved the errour of the beſt Hiſtorian of thoſe 
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times, in calling thoſe things new, which were anciently uſed in England, 
before Normandy was In a condition of a State. Yet if this ſhould be gran- 
ted,and that there were ſuch change of Laws as is pretended, it makes no- 
thing to the point of Conqueſt, to long as the new Laws are made by ad- 
vice of Common-council, and for the common good ; and fo long as they 
are eſtabliſhed to be Rules for Government. I remember it is affirmed 
by ſome of thoſe ancient Writers, That the Duke or King would have 
brought in the Cuſtoms of Norway, but the earneſt Mediation of the Ex- 


 eliſh prevailed againſt it: and this evinceth two things to my opinion : 


L1b.7. cap. 3+ 


Firſt, that there was queſtion made what Law ſhould be eſtabliſhed. Se- 
condly, that notwithſtanding the intereſt that the Normans had in the 
Kingdom, they could not prevail to bring in the whole body of their Law, 
or of the Cuſtoms of Norway ; which were not onely the prima materia 
of their Law, but alſo in kind had a ſetling at that very time in thoſe pla- 
ces of this Kingdom where the Dares had their principal feat : and there- 
forenot altogether ſtrange to the Saxons themſelves. The ſum of which 
will be this, That upon debate a Law muſt be ſetled, and that not the 
Law of the Conquerour's own Will, nor the Law that ſuits with his De- 
fire; but the ancient Law of the Kingdom : And therefore ifat any time the 
unquietneſs of ſome of the Engliſh brought the King to ſome thoughts of 
Arbitrary Rule, and to ſhake off the clog of the Saxoz Law, it was long 
e're it ſtirred, and ſprang up too late to raiſe the Title of Conqueſt, and 
withered too ſoon to ſettle it. | 

As touching the change of Cuſtoms (for that alſo is imputed to the Con- 
querour ) it cannot be denied but fome alteration might be in matters of 
ſmaller conſideration ; yet are the Writers not without miſtake in the 
particular inſtances : For whereas they tell us that the Conquerour took 
away the cuſtom of Gavel-kind, and brought the cuſtom of diſcent to the 
eldeſt Son ; and that Kent faved their Liberties,and continued this cuſtom 
of Gavel-kind : I ſhall not contend about the Liberties of Xext, but muſt, 
till I ſee better reaſon,hold the opinion of the change of Inheritance to be 
a meer conceit. For (beſides what hath been already faid concerning that 
cuſtom of Gavel kind) if we believe Glaxuzil, the diffterence was between 
Lands holden by Knight's-ſervice, and in Socage ; the firſt of which in his 
time, by ancient cuſtom, always deſcended to the eldeſt : and thoſe Lands 
that were holden in Socage (if not partible by cuſtom, in which caſe the 
went equally to all the Sons) went by cuſtom in ſome places to the eldeſt, 
in other places to the youngeſt ; ſo as the Rule of Inheritance in the Nor- 
man times was cuſtom, as well as in former times. And furthermore, if 
the cuſtom of Gavel-kind had been the general cuſtom of this Nation, the 
King by his change had contradifted his own Prerogative, and granted as 
great a Liberty to his Subjects as could have been invented : For had the 
cuſtom of Gavel-kind happened upon the Lands in Knight-fervice, it had 
brought all the Sons,under the Law of Wardſhip, and had made a ready 
way to enthral all men of Worth, and undo all Husbandry ; the firſt 
whereof had been as advantageous to the King's private intereſt, as both 
deſtructive to the publick. | 

Nor is 1t clear from any Author of credit, that the Normans changed the 
Tenures of Lands ; albeit that it cannot be denied but ſuch Lands as he 
had by forfeiture, or otherwiſe, were in his own power to diſpoſe upon 
what Tenure he pleaſed : for as well before the Normans time, as long af- 
ter, Tenures were like as the Services were, all at the Will of the Donor ; 
and were of as many Individuals almoſt as the minds of the Owners. 

: Some 
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Some being of more general regard and publick uſe, are recorded amongſt 

the grounds of Engliſh Laws ; none of which appear to me to be of Nor- Lirtlet. 
man Original , although they received their names according to that 
Dialect. | | 

The next thing objected, is the change of Language; which thing, ſome 4: 
Writers tell us, the King endeavoured ; or which 15 worſe, tobe ſo abſo- 
lute, as to be abſolute Tyrant, and to publiſh Laws in a foxeign Language, 

that the people through ignorance might the rather tranſgrels, and there- 

by forfeit their Eſtates. This ( if true ) ſo far differed trom the nature 

of a Conquerour, as rather proveth that he was put to his ſhifts. Neverthe- 

leſs, the thing taſteth ſo much of Spleen, as it might occaſion diſtruſt of 
other relations concerning this ſubject. For beſtdes that it is nonſence for 

a Conqueror to entitle himſelf by a cheat, where he hath an elder Title by 
Conqueſt ; 1 hall in full anſwer to that calumny, inſert a paſſage of an Hi- 
ſtorian that was in the continual view of publick affairs in thoſe times, 

who ſpeaking of the Conqueror, faith, That he commended the Confeſſor's Tagulius. 
Laws ts his Fuſtices, in the ſame Language wherein they were wont formerl 

to be written, leſt through ignorance the {pr might raſhly offend. And a- 
nother Author faith, That the- King had a defire to learn the Engliſh Ti 0nggie, M. Paris. 
that he might the better know their Law, and judge according thereto. It is _ 
probable nevertheleſs, that the Laws were in the Norma# "Tongue; and it 

35 no leſs likely that the Pleadings, in real Actions eſpecially, were alſo in 

the ſame Language ; elſe muſt the Normans be put to School to learn Ex- 

g/iſh, upon peril of loſs of their Eſtates. But that either the written Laws 

were wholly concluded into the Norman Tongue, or that the publick plea- 

ding of Cauſes.by word of mouth in all Actions where the iſſue was left 

to the Country, were in any other Language than Ergliſh, no adviſed 
Reader will conceive : ſecing it had bcen a madneſs foran Engliſh Jury to 

pals their Verdict in any caſe wherein it is likely many of them under- 

{tood ſcarce a ſyllable of the Norman Language, much leſs ought of the 
matter upon which their Verdi&t thould be grounded. Adde hereunto, 

that it is not likely but the Conquerour inhibited the uſe of the Engliſh G 
Language in all matters of publick Record, inaſmuch as the Charters 

made by him to corporate Towns and Francluſes, were ſometimes in the 
Saxon, more generally in the Latize, but ſeldom or never inn the Normaxn 
Dialect ; and that Pleadings and Indictments were entred in like manner 

in the Latine Tongue, as tormerly by an old cuſtom brought in by the 
Clergie was uſed : for the Clergie, who had uo the Key of Know- 

ledge and Law into their own cuſtody, laid it up in that Language 
whereof the Commons had. little knowledge, that they might thereby 

be enforced to depend upon theſe men for Juſtice, as well as for Piety. 

The Normans therefore either found it too hard to alter the former cuſtom 

in ſuch caſes, orelſe thoyght it the wiſeſt way tochuſe the Latine as a third 
Language, indifferent as well to the Normans as Saxons, and beſt under- 

ſtood of any foreign Tongue beſides : and yet endeavoured to bring both 
Peoples into one Language, as they were intended to be one People; and . 

to preſs the uſe of the Norman Tongue in publick affairs, ſo far as might 
conſiſt with good Government and Juſtice, leaving time and occaſion to 

work the iſſue;which doubtleſs was much,and had been more, had the Nor- 

»an Race continued in the Throne. Bur falling out otherwiſe, the Eng/i/h 

bloud prevailed in the head, and the Language continued poſſeſſion, mixed 

onely with ſome Norman words, as the people alſo were a mixed people: 

So as the Language was not changed, though it was altered. 

| | P 
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Laſtly, it is affirmed, that the Normays did impoſe a new cuſtom called 
Coverfeu ; and it is thought by ſome to be a meer Vaſlalage, that every 
man at the noiſe of the Bell every night, muſt put out both Fire and Can- 
dle; and yet it 'is a matter of ſo ſmal} concernment, that ( being in its 
own nature convenient) Scotland received it without ſuch coercion : and 
it can be reputed for no other than a ſeaſonable advice, which any Corpo- 
ration in time of danger might order within their own Precinct, withour 
tranſgreſling the Liberty of the Subjects. Of leſs conſequence is thar 
change, which is alledged was brought in by the Normans ith the ſealing of 
Deeds of Conveyance, by ſetting a print upon Wax annexed tothe Deed, 
which formerly was wont to be by ſetting a print upon the blank at the 


_ endofthe Deed ; and yet it is looked upon by ſome as a Trophy of Cox- 
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queff or abſolute Government. Concerning which, I will not difpute 
whether the Normans firſt brought in this courſe, but ſhall reſt in this, 
That the King being about to compleat the unity of the Laws in the ſu- 
perſtructure as well as in the fundamentals, if herein and in ſome other 
particulars the Engliſh ſubmitted to the Normans, they likewite ſtooped 
to the Engliſh Law in other things : And therefore ſuch Concurrences 
ought not to be imputed unto a conquering power, but unto moderation 
amongſt a company of wiſe men. | | 
Thus having glanced at the changes of Property, Laws, Tenures, Lan- 
uage, and ſome Cuſtoms, we come to that which is the main occaſion of 
all theſe Complaints ; I mean, «nlawful Taxes, Aﬀorreſtings, and other ſuch 
Oppreſſions upon the Eſtates of the People : concerning which I purpoſe 
not to contend ; for much thereof is like to be true. "The Norma Kings 
(eſpecially the two WiHzams) wereunder continual occaſion of Expence, 
many Wars, more Provocations, which kept them ever in ACtion, and 
that wrought their ſpirits into an immoderate heat, little inferiour unto 
Rage; and fo they might ſoon out-reach their bounds, and fit heavie on the 
People : and in ſuch occaſions no man eſcaped, Norman nor Engliſh, Cler- 
gie-man nor Lay-man ; nor did the Kings themſelves come off ſuch gainers, 
but that they might ſometimes put up their pereings into their own eyes, 
and fee never a whit the worſe. And yet todo them right, they were ndt 
always of ſuch ſad influence, but þad their lucida interva/la; eſpecially he 
that had the leaſt cauſe, I mean the Conquerour, who certainly was a man 
of a ſerious regard ; and did not onely remit ſometimes his Rigour in ex- 
acting where he ought not, but alſo forbear to require that which he had 
ſome colour to demand : For whereas the Dane-guelt was left unto him in 


the nature of an Annuity, he was contented to turn it into a fum in groſs, 


and to demand it onely Cum ab exteris gentibus bella vel opiniones belloram 
z2nſargebant ; and it was then done conſuls magnatibus. Theſe things thus 
cmderid, might have mollified ſomewhat the Pens of angry Writers ; 
and where they fail, may be caution to Readers to conſider occaſions and 
diſpoſitions of Princes ; and fo long as Laws hold in Title, to conſtrue the 
irregularities of Princes to be but as ſteps out of the path to avoid a little 
dirt, that a man may get home the more cleanly ; and therefore rightly 
can derive noother Title of abſolute Soveraignty to their ſucceſſours,than 
to hold by infirmity. And thus the Government under the Normans, at 
the worſt, was but like that of childhood, following ſudden and preſent 
deſires, not wiſe enough to plot for abſolute Monarchy, nor to keep off a 
Polity, which ſtill rooted underneath ; though the fruit, while it was now 
green, was harſh and unpleaſant. 


I ſhall conclude this Norman Diſcourſe with this Advertiſement : That 
not- 
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notwithſtanding the words Conquerour and Conqueſt have often fallen from 
my Pen, and hereafter may do the like ; yet can I ſee no reaſon why di- 
vers ſucceeding Kings, coming to the Crown by argument of the Sword, 
and not by right of Deſcent, may not deſerve the Laurel as well as the 
firſt Norman King ; onely becauſe Fame hath fancied him that Title, under 
a kind of preſcription, I do the like. 


CHAP. LV 


Of the Government daring the Reigns of Steven, Henry the 2. 
Richard the r. and John. And fir$t of their Titles to the 


Crown, and diſpoſitions in Government. 


Have cut out this Portion of One hundred twenty and five years 
[ ( containing the Reigns of theſe Kings ) apart from their Succeſſours, 
in regard of their Titles ; all of them being under one general Climate, 
and breathing one air of Eletion and Compact between them and the Peo- 
ple. Now was the IfJue male of the Stock of Normandy quite waſted ; 
I mean, in relation to ſucceſſion by inheritance : for although it was 
the lot of Henry the firſt to have many Children, yet it was not his hap- 
pineſs to have many Lineal, nor to hold what he had ; nor of them all 
was there left above one that might pretend to the Crown, and it a 
Daughter, who was the great Grandmother to all the ſucceeding Kings 
till this day. Onely King Szevey, like an unruly Ghoſt, coming 1 1:0; 


ſhipped. Thus provided, Steven ſtepped up to the Emg/zſh Throne, and 
with proteſtations of good Government, entred, and made up the match 
both for Crown and Scepter, the People waving the Title both of Empreſs 
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and Heir. The pretenſions of the E. of Bloys elder Brother to Steven, 
gave way to the common Law and Liberties of the Subject, to taſteh, root, 
and gather ſtrength, after the violence of the Norman blaſts was out of 
breath ; thus making way over Hedge and Ditch of all Oaths, till the 
King was quietly ſetled in the Throne. 

Quietly, faid I 2 that I muſt retra&; for he never had quiet during his 
life, though generally he was victorious, and did as much as a King could 
do, that had the paſſions of a man and Souldier, to give the Subjects con- 
tent. The true cauſe whereof, was an errour in the tying of the Knor, 
wherein he neither became theirs, nor they his ; for the Fealty that was 
ſworn tohim, was but conditional, and eoxſque : and yet the King's pro- 
miſes were abſolute; and better obſerved than the Peoples were, poſlibly 
becauſe his Engagements were more. For beſides his Proteſtations, the 
King pledged his Brother the Legate to the people, and mortgaged him- 
ſelf to his Brother ; and to boot, gave both to the Clergze and Barons li- 
berty to build and hold Caſtles for their privateſecurity : The iſſue where- 
of may remind, that too much counterſecurity from the King to the peo- 
ple, is like ſo many Covenants in Marriage, that make room tor jealouſlie, 
and are but ſeeds of an unquiet life. And thus it befel this King's Reign. 
His firſt troubles are brought in by Hiſtorians, as if they dropped from 
Heaven, yet probably came immediately from without, vzz. from beyond 
Sea, where the Empreſs was : for as the King's Engagements were in their 
firſt heat on the one ſide, ſo was alſo the Empreſs's Choler on the other 
ſide ; and therefore might make the firſt aſſault. And the King's firſt ſuc- 
ceſs therein falling out proſperonſly for him, gave him a conceit that he 
was ſtrong enough to encounter his own Covenant, although in truth he 
invaded but the skirts thereof ; I mean, that collateral ſecurity of Caſtles : 
for by experience he now feels that they are blocks in his way, he muſt 
therefore have them into his own power. But the Clergie ( loth to for- 
g0 their pawn till they had their full Bargain; for now they were working 
hard for inveſtitures of the Mitred Clergie, under the patronage of a Le- 
gate that had the King in bonds ) aCted their parts fo well, as they enga- 
ged the Nobility for their Itberty of Caſtles ; in which Atchievement the 
King was taken priſoner. The Empreſs betakes her ſelf to the Clergie,and 
by the Legate's means, procures a kind of EleEtion to be Queen : But ſhe 
ſick of the Womans humour, and thinking too much of the Empreſs, and 
too little of the Queer, and forgetting that the Eng/zjh Crown would not 
fit an Empreſs, unleſs ſhe could fit her head firſt to it,choaked her own Title 
by Prerogative, and fo let the Crown ſhp through her own hands ; which 
tell upon the head of Steven again, who maintained it by his Sword, after 
by Compoſition, and then died a King. And thus like a Vapour moun- 
ted up by the Clergie,toſſed by Tempeſts for a time, and at length falling, 
he gave way to the Crown to have its free courſe to the Empreſss Son by 
Geoffery Plantagenet. - 


| This was Fexry the ſecond, the moſt accompliſhed for Wiſdom, Cou- 
rage, and Power, of all his Predecefſors; and one that wanted nothing 
but purpoſe, to have undone what the foregoing Princes had done, in 
the ſetling of the Liberties of the People: for the Subje&ts were tired 
with the unquiet former times, and the Clergje in diſtraftion through the 
Schiſm in the Popedom between Yi#or the fourth, and Alexander the 
third ; and very unfitting all were to diſpute the point of Prerogative 


with ſo mighty a Prince. Andit was the wiſdom of God toorder his _ 
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ſo,as that he was not very fit to diſpute with the people in that caſe : for his 
Title to the Crown was not very excellent , being neither Heir to. the 
laſt King that Reigned , nor to the laſt of that Title, I mean to Zemry the 
firſt ; but Son only to the Empreſs , who was now alive, and by deſcent 
' was to be preferred before all other. His Title therefore is clearly by com- 
padt and agreement made between the Lords, King Szeven,and himſelf; all 
being then ready to try the right by the Sword, tothat, to which none of 
them had any right art all at that time, but by the favour of the people. 
Nor did the King ever after diſpute the ſtrength of this Title, although 
before he died, his Mothers death conveyed over to him what right of 
deſcent ſoever was conſiſtent with the Law of the Crown : nor did occa- 
ſion favour him thereto ; for as it is never ſeen that any man is honoured 
by God with many advantages, without propottionable employment for 
the ſame,ſoit befel with this King : His great Territories in France brought 
jealouſie in the rear ; and thence ſtrife and contention with Fraxce,enough 
to turn his thoughts from waxing wanton againſt his own people; and 
therefore his wiſdom taught him to prefer peace at home to the chief of 
| his Prerogative ; to become ſomewhat popular , and yet to loſe nothing 
of a King thereby. His way was to keep the Church-men down, that had 
during his predeceſſors time grown, whether more obſtinate againſt the 
King, or inſolent over the people, is hard tojudge; and in this he had the 
people to friend , and might have prevailed much more than he did, but 
that the people feared the threats of Rome more than he ; and he (if not 
guilty of Becket's death) more the conceit of Fame than there was cauſe. 
Theſe concurring with unnatural troubles from moſt unthankful Sons, 
made that ſpirit of his to fail,that formerly knew no peer;as it is often ſeen 
that the moſt generous ſpirits are ſooner quelled with ſhame and grief,than 
with fear of any danger whatſoever. Towards his Lay-Subjects he was 
more regardant for the ſetling of Laws , and executing of Fſtice ; fo as 
ſome have thought him the firſt ſource of our Engliſh Laws; others more 
truly,the firſt Mecenas ſince the Conqueſt, that brought on the ſpring-time 
of a ſetled Common-wealth; and therefore left this fair teſtimony,. by his 
putting forth that Primroſe of Engliſh Laws, under the name of Glanuil ; 
letting all men know, that thencetorth England would no more vell itſelf 
in an unknown Law , but explain itſelf unto the World to be a regular 
Government. Such was the King's Idea; yet was he touched with fo 
much of the common infirmity of Kings, as ſhewed him to be a man ; E 
eſpecially in his old age , being loaden with Military Afﬀairs, wherein he | { "i 
had been long exercited, he had contrafQted ſome ſhifting courſes of a |. 
Souldier , in gathering Money and Souldiers ſomewhat out of the road- 

way of an Engliſh King ; and led an ill example to future Ages; nor had wo 
he other falve tor this wound, but that it was for the honour of Chriſtian Hoveden. 348. 
faith, and for thefake of Feruſalem. 


Next comes in Richard the firſt, Zenry the Second's Son both in birth 
and courage ; yet was his behaviour to his Father ſuch, that his merito- 
rious Holy War could never wipe it out of the Calendar of ſtory. His 
entrance was upon an Ele;on made in his Fathers life-time, and the ſame 
confirmed by receiving of Homage from the Peers. The fad troubles that 
this Eleftion amongſt other things occaſioned to his Father in his old age, 
ſhew plainly that Richard truſted not to the Title of Inheritance ; nor M. Paris, 
. the French King (that took his part) unto the Egliſh cuſtom, for the 
poſſeſſion of the Crown , bur all muſt be done in the Life of the —_ 
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that muſt ſecure the Government to the Son when the Father is dead. 


And thus is he entred upon the Throne, not as Heir, but as Succeſſor to 
his Father, yea rather as Survivor, taking poſſeſſion of what was by ſpe- 
cial compact conveyed to him by the means of his Father in his life-time , 
though ſore againſt his will, if Writers ſpeak true. As his entrance was, 
it promiſed a better Government than followed ; for though it was for 
the moſt part hidden in the Womb , as himſelf did ſubfift in another 
World ; yet by a ſecret providence he was given over to the election of ill 
Deputies ; and therefore he was not well beloved , however dear he was 
to this Nation. A third part of his Government was ſpent in a calm with 
Pope, Clergy, Commons, and all Nations that were not Infidels, upon 
conſcience it ſeems that he ought not to be troubled , who adventured his 
perſon ſo bravely in the Zoly War. But above all,he was the Clergies dar- 
ling, not only tor his adventure in the Holy Land , but now muca morc 
in his return by his impriſonment in Germany ; and therefore they ſtuck 
cloſe to him in his abſence , not cnly in maintenance of his right to the 
Crown (whereto ſortie made claim , and his own Brother Fohn did more) 
but emptied themſelves to the utmoſt tor his delivery, which they effect- 
ed, to the envy of the French , and ſuch as longed for hisdownfal here in 
England. The King comes like the Sun-riſing, ſcattering his Brothers de- 
ſigns by his very view ; then returns his thoughts ior France , where he 
ſpent the reſt of a reſtleſs life : and as his entry upon #2 Throne was un- 
natural (for he made his way upon his Fathers Herſe) fo was his Reign full 
of troubles, and his end not unlike ; for it was violent , and by the hand 
of his own ſubject ; and fo ended his Reign, that ſcarce had any begin- 


ing. - 


Next comes 1n King Fohsto aCt his part , according to his entry, hand 
over head; whether called by a people ſcared with the noiſe of Succeſli- 
on by inheritance ; or ſuch as thought it not convenient nor fafe in a 
ſtirring time to have a Child to be their King ; or laſtly, led by an inte- 
reſt that Foh» the youngeſt Son of Zenry the ſecond had by woful ex- 
perience obtained amongſt the Lords , or ſome or all concurring ; it 
is clear, they croſſed the way of inheritance, waved Arthur's Title, who 
was Heir to Richard the firſt , and by him alſo appointed to ſucceed', be- 
ing then but a Child; and they choſe Fohn , a man of War, trained up in 
the Government of - /relaud, which made way for his ative ſpirit ; and 
well ſeen in the Government of Exgland, which might have made him 
wiſe ; and under theſe conceits they were willing to forget his oppreſſion 
in /relaxnd , his Treachery againſt his Lord and King in England , ſet the 


Crown upon his head; and in concluſion aCted the Tragedy of 4bime- 


tech in Engliſh, wherein the Cedar was rooted up, and the Bramble trod- 
den down. 

The general temper of his Government ſheweth, that though the 
King muſt be thought fober, yet the man was mad , for he hawked at 
all manner of game, France, Scotland, England, Laity, Clergy, ſpared not 
the Pope himſelf, ſcorned to ſtoop to occaſion; all which he did by the 
ſtrength of the name of a King : till at length, being well cuft and plumed, 
he was fain to yoke his lawleſs will under the grand Charter , depoſe his 
Crown at the Popes foot, and inſtead of .a King, became little better 
than a chief Lord in Exg/and. Thus although Richard the Firſt forgot 
this mans diſloyalty, yet God remembred it: for' the King having - 
gotten the Pope upon the hip , and put him to his laſt ſhift to ſtir o 
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the French to ſet his curſe on work , was by a hidden providence conque.- 
red in the middeſt of a Royal Army, without view of Enemy , or 
other weapon than a meer noiſe ; his Nobility (either ſuſpeCting all would 
be gone to Rome , or expecting that the King would not deny them their 
own , ſeeing he had been ſo profuſe in giving away that which was not 
his) demand that their Liberties might be confirmed ; bur he being loath 
ro be mated by his Nobles, though he was overmatched by the Pope, 
arms himſelf with the Popes curſe, and the Lords themſelves with 
the Frenchmens power ; thus the Tables are turned , and the French play- 
ing an after-game to gain to themſelves the Crown of England, after 
they faw the death of a Warlike King , diſcovered their deſign before it 
was ripe; and in the concluſion were beaten out of the Kingdom by # 
Child. | 

It is not worth inquiry what the King allowed or diſallowed ; for it 
was his courſe to repent of any thing done contrary to his prefent ſenſe, 
and made it his chief principle in policy to have no principle but deſire ; 
wherein he triumphed too long, by reaſon of the contentions between the 
Clergie and the Laity ; which coming nigh unto the puſh of pike, and 
the King ready for the ſpoil of both; the Baroxs and Clergy ſuddenly cloſe 
their files, and like a ſtone-wall ſtood firm to each other, . till the King 
wearied with ſuccefleſs labour, was glad to give and take breath, confirm- 
cd the Liberties of the people by lis Charter , which is now called the 
Magna Charta, for ſubſtance , and gave ſuch collateral ſecurity for per- m. paris. 
formance on his part , as did let the World know the thing was as juſt, as A 1215- 
himſelf had been unjuſt. The worſt point in the caſe was, that the peo 
got their own by a kind of re diſſeifiz ; a deſperate remedy for a deſpe- 
rate condition , wherein the Common-wealth then lay between life and 
death, upon the rack of the will of a King , that would be con- 
trouled by nothing but his own appetite , and was in the end devour:- 
ed by it. | 


CHAP. LVIIL 


Of the ſtate of the Nobility of England from the Conqueſt,and 
during the Reign of theſe ſeveral K zngs. | | 


Yo the Title of the Nobility of England, I fhall comprehend all 
ſuch as are of the greateſt eminency for birth , or wiſdom and 
learning, and advancement into place of Government and Honour. 
Theſe were in the Saxons times the flower of the people , flouriſhing 
only from the honour that aſcended from beneath ; their deportment 
then was full of chear and fafety to the people : after that Royalty ſprun 
up, the influence thereof upon them exhaled ſuch a reciprocal intereſt bac 
again , as made them leſs regardful of their own root ; whereas we ſee 
the more mature flowers are the more propenſe to turn head and look 
downward to their own original. This diſtemper was yet much worſe 
by the coming in of the Normans, whoſe Nobility, beſides their Titles of 
honour in their own Countrey , obtained by cuſtom ſuch command and 
power amongſt the meaner ſort , being Souldiers under them in time 
of the ſervice in the field , that (when the Wars had breathed = 
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their laſt) neither of them could forget , or were very careful to lay a- 
ſide. This was obſerved by Kings, and advantage eſpyed to climb to the 
top of Monarchy by the help of theſe great men,; whom it they could 
make their own, all would be theirs; and therein they had prevailed 


* much more than they did , if they had been wiſe enough to have main- 


Hoveden.443- 
on 
Nubr. lid. 4. 
CAP. 14+ 


tained them in unity ; but in that failing, the Kings were neceſſitated to 
take parties, and ſerve the Nobility to fave the main: and thus continu- 
ed they a conſiderable party in theGovernment of this Kingdom from the 
Normans, for the ſpace of two hundred years well-nigh , to the prejudice 
both of the growth of the Prerogative of Kings , and Liberties of the 
Commons ; and benefit of none but the Lords, who in thoſe unquiet 
times were the chief Commanders in the field. Thus errour of the Kings 
was ſoon eſpied , but could not be avoided : it is natural to man to be 
proud , and to ſuch to fall into contention ; another courſe therefore is 
taken, viz. to raiſe up ſome ſo high as may over-topall, and keep them 
under : nor is it altogether without reaſon, for Kings are no ubiquita- 
ries, and ſome muſt bear their power where they cannot be perſonally 
preſent ; yet it is dangerous to beſtow too much upon one man, for there 
is no man fitting to be a King, but himſelf that is a King ; and where 
Kings arc immoderate in beſtowing power , it many times works much 
woe to the people , and not ſeldom ſorrow to the Kings themſelves. The 
place of the chief Fuſtice was in ſhew but one Office , yet in theſe times 
was in nature of the Kings Lieutenant-general throughout the Kingdom. 
A power and work too great for any one man in.the World , that can 
make no Deputies to manage it; and yet in thoſe times you ſhall meer 
with one man made up of an Arch-biſhop, a Legat, and chief Juſtice of 
England ; or a Biſhop, a Lord Chancellour, a Legat, and chief Juſtice of 
England : and a ſtrange kind of Government muſt that needs be , where- 
in the Servants Throne is above his Maſters, and a Subject ſhall have a 
plenitudinary power beyond that which his Lord and King had, or, as the 
times then were, was capable of. By theſe and ſuch like pluralities , the 
great men of England kept the Commons below, and themſelves above ; 
and probably rendred the temper of the Government of this Kingdom 
more Ariſtocratical than in after-Ages. And if their perſonal authority 
was of ſuch value, how much rather in their joynt aſſembly or court of 
Council | concerning which I muſt agree, that as in their original in Ger- 
many, they did conſult and determine of the meaner matters,that is to ſay, 
of matters concerning Property; and therefore were in their moſt ordi- 
nary work Meetings of Judges, or Courts of Judicature, and alſo mat- 
ters of defenſive War , becauſe themſelves were the Commanders : and 
laſtly, in matters of ſudden concerment to the State , not only to ſerve 
as eyes to foreſee , but to provide alſo if they can, or otherwiſe to call in 
the ayd of the peoples advice; fo alſo they continued this courſe , and it 
may be now and then (as all Councils havedone) ſtrained their endeavours 
beyond their reach , eſpecially ſince the Normans entrance : and therefore 


. T ſhall notdeny but that they alone with the King,and without the Com- 


mons , have made many Laws and Conſtitutions , ſome of which now 
arecalled Statutes, (although many of them in truth are no other than 
Rules for Judicature, which ordinary Courts may frame; or Judgments 
in particular caſes,ſuch as are the conſtitutions atCl/arindon in Henry the Se- 
cond's time) and many other Laws which are reported to be made 
between the King and his Lords. Nor can I look upon ſuch Laws 
otherwiſe, than as upon Judgments in Courts of Juſtice in new ' 

points 
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points of controverſie, grounded upon ancient grounds, which properly 
are not new Laws, but the ancient Rule applied to new particulars ; and 
being ſo publiſhed to the World, may bear the name of Laws, Ordinances, 
Conſtitutions, or Judgments; the word Statute being of latter times ta- 
ken up, and uſed in a more reſtriftive ſence : of which, more in their due 


place. Now that this Court was a ſetled Court of Judicature, and fo uſed, 


may appear, in that Fines were levied therein, and Writs of Right deter- 
mined ; as in the great Caſe between the two Kings of Navar and Caſtile, 
referred to the Judgment of Henry the ſecond , and tried in this Court, 
it is faid, that the Tryal wasby Plea, and if need were, by Batte/. The 
Judges in this Court were the. Baronage of Emgland ; for the entry of 
Judgment in that great Caſe, is thus : Comites & Barones Regalis Curie 
Anglize adjudicaverunt, ©c. So as though doubtleſs many were abſent, 


ſome being enemies,others diſcontented, others upon other occaſions; yet 


all might claim their Votes as Barovs. The Preſident over all the reſt 
was the Chief Juſtice, as if the King were preſent then himſelf; and by 
him was the Sentence or Judgment declared, according to the entry in 
that Caſe aforeſaid, Zab/to Concilio cum Epiſcopis, Comitibus © Baronibus, 
adjudicavimus, Sc. The honour of this Court was great, fo long as the 
Lords had liberty or care to attend thereon: but when Kings began t6 
have private intereſts, they would have theſe to be'more private Councils; 
which weakned the eſteem of Concluſions that there paſſed, and reduced 
the honour thereof ſcarce to the _ of a Conventicle. And by this 
means the neceſſity of calling together the whole Body-Repreſentative, 
was made more frequent, the power of the Nobility of England decayed, 
and this Court forfeited all its Juridical power to the Ss Genes at Weſt- 
minſter, viz. the Kings-bench, Common:-pleas, and Exchequer ; faving ſtill the 
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ſupreme-Judicature unto the grand Convention of Eſtates in Parliament, 


where all the Lords had liberty of meeting, and free voting without im- 
peachment. | | 
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CHAP. LIX. 


Of the ſlate of the Clergie , and their power in this Kingdom 
from the Normans time. | 


F the Prerogative of Kings prevailed not to its utmoſt pitch during the 
| Normans time, it did much leſs in theſe times ſucceeding, wherein the 
Clergie took up the Bhcklers, and beat both King and Commons to a Re- 
treat ; themſelves in the interim remaining ſole Triumphers in the Field. 
In their firſt Adventure they paced the Stage, no man appearing to oppoſe : 
Steven then was King by their leave, and their Bond-ſervant ; and they 
might have any thing, ſobeit they would ſuffer him to enjoy his Crown. 
His Brother the Biſhop was the Pope's ſervant, the Church-mens patron, 
and the King's ſurety ; in whom the Clergjes favour to the King, and his 
good behaviour toward them and all men, concentred. Beſides all this, 
the King was but ſo upon condition ; and there being no better Title 
than Election, Conſcience in thoſe times was well enough fatisfied in the 
breach of Covenant on their part, when on the King's part it was firſt 
broken. All this the King faw full well ; and therefore what can he 
deny to ſuch Benefactors? Vacancies of Churches he readily parts with z 


and 
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and his right of inveſtiture of the Mitred Clergie he diſpenſed : {o, as he 
open'd the way to his Succeſſours of ap utter dereliction of that Pxiviledge, 
Heſees his Brother the Legate deflower the Crown..of, Exglend, by main- 
taining Appeals from the Courts in Zgland unto the ©qurt of Rome; and 
he fays nothing ; he is contented with the ſtump of the;Crownand (with 
Sau) if he be but honoured above or before all others of the people, it 
is enough : But the Clergie , like the barren. Womb , hath. not yer 
enough. The King hath allowed them Caſtles ; and to0 late he fees, 
that inſtead of being Defences againſt the Imperial power of the Ewpreſi, 
they are now made Bulwarks againſt the lawful power of a King :. he had 
therefore endeavoured to get them down, and gotten ſome cr Sh into 
his power. . The King himſelf is now ſummoned to anſwer this before a 
Legatine Council, wherein his Brother is Preſident ;. That was'a bold ad- 
venture in them ;. but it was extreme raſhneſs in him to appear and plead 
the Cauſe of the Crown of England before a Conventicle of his own Syb- 
jects. And thus to ſecure Rome of Supremacy in Appeals, he ſuffers a 
recovery thereof againſt his own perſon in a Court ot Record ; and fo 
loſes himſelf, to fave the Crown. Thus are Synods mounted up on 
Eagles wings; they have the King under them, they will next have the 
Crown. Within a while Szevex is taken priſoner : The Empreſs percei- 
ving the power of the Clergze, betakes her caſe to them now aſſembled in 
Synod ; i they now proud of the occaſion ( and conceiting that both Law 
and Goſpel were now under their decree) publiſh, That the Elefion of 
the King belongeth unto them; and by them the Empreſs is elected Queen 
in open Synod, Stever's Brother leading the game : and had ſhe been as 
willing to have admitted of the Laws as Steven was, ſhe had fo continued, 
and had left a ſtrange Preſident in the Engliſh Government for Poſterity. 
But the Citizens of Londowu, who had made the way to the Throne for 
Steven, reduced the Synod to ſober conſideration, and helped the King's 
return unto his Throne again ; wherein he continued a friend to the Cler- 
gze during the reſt of his time. | | 

Henry the ſecond ſucceeded him : as brave a man as he, but-beyond 
him in Title and Power ; and one that came to the Crown without pre- 
engagement by Promiſe or Covenant, faving that which was proper for 
a King. A man he was that kney full well the Intereſts in the Govern- 
ment, the growing power of the Clergie, and the advantages loſt from 

. the Crown by his Predeceſſor : And to regain theſe, he ſmooths his way 

M. Paris CQowards theſe braving men, ſpeaks fair, profers fair ; he would att to in- 
An. 1155- creaſe the boynds of the Church : He would have the Pope's leave 'to do 
him a kindneſs; : and ſobeit he might gain an intereſt in reland, he 

would take it from the Pope, who pretended, as. Heir of Feſus Chrift, to 

have the Iſlands and utmoſt parts of the Earth for his poſſeflion ; and, as 

if he meancd to be as good to the Church as Steven was, and much hbet- 

ter, he deſires the Pope's kindneſs for the confirmation of the Liberties and 

Cuſtoms of his Crown and Kingdom ; and no ſooner deſired than obtai- 

ned... This was a ſecond Example of a King of Eng/and, but the firſt of 

an:Exyl;ſb King, that ſought to Rome for Right in the Crown; and there- 

by taught the Pope to demand it as a priviledge gy +, the Tripple- 

Crown. Nor. was Henry the ſecond leſs benign to the Church-men, till 

he found by his dear-bought experience that he had nouriſhed Scorpions; 

and would have ſuppreſſed them, but was rather ſuppreſſed himſelf ; as in 

that. ſhameful ſucceſs of the death of Becket may appear, wherein he 

Yielded the day up to the Clergie, who formerly corned to ſtoop to the 
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greateſt Potentate on Farth. The State of Kings1s to be pitied, who muſt 
maintain a politick affe&tion above, and ſometunes againſt Nature it ſelf, 
if they will eſcape the note of Tyranny in their Undertakings, and of confi. ar 
a feeble Spirit in their Sufferings : For the King having made Becket ©!arindos. 
Chancellor of England, and then Archbuhop of Canterbury, he became 
ſo great, that his Feathers bruſhed againſt the King's Crown ; who begins 
to rouſe up himſelt to maintain his Honour and Prerogative Royal. 
The Biſhops ſide with Becket : the King intending the Perſon, and not 
the Calling, ſingles out the Archbiſhop, and huats him to ſoil at Rome :; 
yet before he went, the King puts the points of his Quarrel in Writing, and 
made both Archbiſhop and Biſhops ſ1gne them as the Rights of his Crown, 
and as the Confuetudines Avite : But Becket repenting, went to Rome and 
obtained the Pope's pardon and bleiiing, the reſt of the Biſhops yielding 
the Cauſe. 
The particulars in debate were ſet down in the nature of Laws or Con- 
ſlitutions, commonly called the Conſtitutions at Clarindon; which ſhew 
the prevailing humour that then over-ſpread the body of the Clergie in 
thoſe days: attd therefore I ſhall ſum them up as tollows. 


Rights of Adwowſons ſhall be determined in the King's Court. ca. 1. 


This had been quarrelled from the firſt Normans time, but could never 
be recovered by the Clergie. Beiore the Normans time, the County-courts 
had them, and there they were determined before the Biſhop and Sheriff ; 
but the Eccleſiaſtical Cauſes being reduced to Eccleſiaſtical Courts, and 
the Sheriff and the Laity ſequeſtred from intermeddling, the Normaxs, ac- 
cording to the cuſtom in their own Country, reduced alſo the tryal of 
rights of Advowſons unto the Supreme Courts : partly becaule the King's 
Title was much concerned therein, and the Normaz Lords no leſs; but 
principally in regard that Rights require the conſideration of ſuch as are 
the moſt learned in the Laws. 


Rights of Tythes of a Lay-fee, or where the Tenure 1s in que- 
ſtion, belong to the King's Court. | 
. Pleas of Debts by troth-plight, belong tothe King's Court. ay. 


Cap. 2, 


Theſe were Saxon Laws, and do intimate, that it was the endeavour of 
the Clergie to get the ſole cognizance of Tythes, becauſe they were ori- 
ginally their dues; and of Debts by 7roth-plight,becaule that Oaths ſeemed 
IR much to Religion, whereof they held themſelves the onely Pro- 
teſſors. | 


The King's Juſtice ſhall reform Errours of the Eccleſiaſtical cay. 4. 
Courts, and Crimes of Eccleſiaſtical perſons. | | 

Appeals ſhall be from Arch-Deacons Courts to the Biſhops a. ,, 
Courts, and thence tothe Archbiſhops Courts, and thence te the | 
King's Court, and there the Sentence to be final. 


No man that ever was acquainted with Antiquity, will queſtion that confiir. ar 
theſe were received Laws in the Saxoxs time; nor did the Clergie ever C/arindea- 
quarrel them, till the Normans taught them by courteſie done to Rome, 
to expect more from Kings than for the preſent they would grant ; where- 
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Conſtir. at 
Clarindon. 


Cap. 6. 


of ſee Cap. 47. But King Szeven that was indebted to the Clergie for his 
Crown, and could not otherwiſe content them, parted with this Jewel of 
Supreme power in Cauſes Eccleſiaſtical to the Roman cognizance, as 
hath been already noted ; but Hepry the ſecond would have none of this 
Cheat at ſo eaſie a rate. This ſtruck ſo ſmart a blow, as though the Pope- 
dom had but newly recovered out of a paralytick Schiſm, yet ( ſeeing it 
ſo mainly concerned the maintenance of the Tripple-Crown ) Alexander 
the Pope having lately been blooded againſt a brave Emperour, made the 
leſs difficulty to ſtickie with a valiant King ; who in concluſion was fain 
to yield up the Bucklers, and let the Pope hold what he had gotten, not- 
withſtanding againſt this Law, and all former Law and Cuitom. And 
thus the Popes Supremacy in Spiritual Cauſes, is ſecured both by a Reco- 
very and Judgment, by confcſlion thereupon. 


The King ſhall have vacancies of Churches, and power to e- 


lect by his ſecret Council: The Party eleGed fhall do homage 


falvo ordine, and then ſhall be conſecrated. 


This certainly was none of the beſt, yet it was a cuſtom not altogether 


| againſt reaſon, although not ſuitable to the opinion of many ; yet we 


Conſtit. at 
Clarindon. 


Cap. 7. 


bad of the King, or his Chief Juſtice in the King's abſence. 


meet two alterations of the ancient cuſtom. Firſt, that the election ſhall 
be by the King and ſecret Council; whereas formerly the eleftion of Bi- 
ſhops and Archbiſhops was of ſuch publick concernment,as the Parliament 
took cognizance thereof; and ( that which was worſe) a Council was 
hereby allowed, called a ſecret Council, which in effeCt is a Council to ſerve 
the King's private aims; and unto this Council, power given in the order- 
ing of the publick affairs, without advice of the publick Council of Lords, 
which was the onely Council of State in former times. And thus the pub- 
lick affairs are made to correſpond with the King's private intereſt, which 
hath been the cauſe of much irregularity in the Government of this Iſland 
ever ſince. The ſecond alteration reſteth in the ſatvo, which is a clauſe 
never formerly allowed, unleſs by praCtice in Szever's time, whenas there 
was little regard of the one or the other : Nor doth it concur with the file 
of ſtory, that it ſhould be inſerted within theſe Conſtitutions, ſeeing that 
Writers agree it was the chief cauſe of quarrel between him and Becker, 
who refuſed ſubmiſſion without the clauſe, and at which the King ſtuck 
with the Archbiſhop for the ſpace of ſeven years, which was ſix years after 
the Conſtitutions were conſented unto, and concluded upon. 


No Clergie-man or other may depart the Realm, without the 
King's Licenſe. 


It is a Law of Nations, and muſt be agreed on all hands, that no rea- 
ſon of State can allow diſpenfations therein,eſpecially in a doubtful Govern- 
ment, where the Supremacy 1s in diſpute : and this the wiltul Archbiſhop 
never queſtioned, till he queſtioned all Authority, but in order to his own ; 
for but the year before, when he went to 7Turonm to the general Council 
upon ſummons, he firſt obtained Licenſe from the King before he went. 


No Sentence of Excommunication or Interdicion to paſs againſt 
the King's Tenant or any Miniſter of State, without Licenſe firſt 


Till 
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Till the Conqueſt, no Excommunication paſſed without Warrant of Law congir. ar 
made by the joynt aſſembly of the Laity and Clergy ; but the Congue- Clarindon. 
rour having, let looſe the Canons, and the Clergie having got the upper 
hand in Councils, made Canons as they pleaſed, and ſo the Laity are ex- 
poſed to the voluntary power of the Canon : -—_ as well the Normans, vid. cap. 
as until theſe times, Kings have faved their own aſſociates from that ſud- 
den blow, and upon reaſon of religious obſervance, leſt the King ſhould 
converſe with excommunicate perſons e're he be aware. 


The Laity are not to be proceeded againſt in Eccleſiaſtical cap. 5. 
Courts, but upon proof by W. ys in the preſence of the Biſhop : 
and where no Witneſſes are, the $ heriff ſhall try the matter by 


Fury in the preſence of the Biſhop. 


A negative Law , that implieth another courſe was uſed upon light 
Fame or Suſpition ex officio, although the Oath at that time was not born 
into the World , and that all this was contrary to the liberty of the 
Subject, and Law of the Land : And it intimates a ground of prohibition 
in all ſuch caſes upon the Common Law ; which alſo was the ancient courſe - 
in the Saxons times, as hath been formerly noted. 


Excommunicated perſons ſhall be compelled onely to give cap. 1, 


pledge, and not Oath, or Bail to ſtand to the Tudgement of the 
Church. 


4 


Upon the taking and impriſoning of the party excommunicate , the Conſtir. ar 
courſe anciently was, it ſeemeth, to give Pledge to ſtand to Order. Of ©/#1in49n 
this the Biſhops were weary ſoon, as it ſeemeth ; and therefore waved it, 
and betook themſelves to other inventions of their own, viz. to bind them 
by Oath or Bail ; both which were contrary to Law: for no Oath was 
to be adminiſtred but by Law of the Kingdom ; nor did it belong to the 
Eccleſiaſtical Laws to order Oaths or Bail ; and therefore this Law be- 


came * of prohibition in ſuch caſes, and of the Writ de cautione ad:- 
mittenda. 


Perſons cited, and making default, may be interdiced, and the cap. u. 
King's Officer ſhall compel him to obey. 


If the King's Officer make default, he ſhall be amerced, and 
then the party interdifzed may be excommunicated. 


So as the Proceſs in the Spiritual Courts was to be regulated according 
toLaw. Nor did it lie in the power of ſuch Courts to order their own 
way, or ſcatter the cenſure of Excommygication according to their own 
liking. This, together with all thoſe hi forego, the Arch-biſhop upon 
his repentance abſolutely withſtood, altho - he had twice conſented, and 


once ſubſcribed to them, having alſo received ſome kind of allowance there- Conſtir. ax 
of even from Rome it (elf. | Clarindon. 
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Clerg y-men holding per Baroniam, ſhall do ſuch ſervices as to ap. 12, 
their Tenure belong, and ſhall aſſiſt in the King's Court till judge- 
ment of Life or Member. 
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Steven, Rich. 1. 


In 4 bo The Government of Hen. 2. - John, T Kings of England. 


Ls ER 


CaP. 13, 14- 


Conſtit. at 
Clarindon. 
Cap. I 5. 


Cap. 16, 


_— CE 


Two things are hereby manifeſt. Firſt, that notwithſtanding, the Con- 
querour's Law formerly mentioned , Biſhops ſtill fate as Judges in the 
King's Courts, as they had done in the Saxoy times ; but it was upon cau- 
ſes that merely concerned the Laity; fo as the Law of the Conquerour ex- 
tended onely to ſeparate the Lazy out of the Spiritual-Courts, and not the 
Clergie out of the Lay-Courts. Secondly, that the Clergje, eſpecially 
thoſe of the greater ſort, queſtioned their ſervices due by Tenure, as if 
they intended neither Lord nor King, but the Pope onely. Doubtleſs the 
uſe of Tenures in thoſe times was of infinite conſequence to the peace of 
the Kingdom, and government of theſe Kings ; whenas by theſe princi- 
pally, not onely all degrees were united and made dependant from the 
Lord paramont to the Tenant peravale , but eſpecially the Clergie with the 
Laity apon the Crown; without which, a ſtrange metamorphoſis in Go- 
vernment muſt needs have enſued, beyond the ſhape of any reaſonable con- 
ceit, the one half almoſt of the people in Exg/and being abſolutely put un- 


der the Dominion of a foreign power. 


. SanfGiuary ſhall not proteft forfeited Goods, nor Clerks conwi- 
Ged or confeſſed. 


This was Law ; but violence did both now and afterwards much obli- 


terate it. 


Churches holden of the King ſhall not be aliened without Li- 
cenſe. 


© It was an ancient Law of the Saxons, that no Tenements holden by ſer- 
vice could be aliened without Licenſe or conſent of the Lord, becauſe of 
the Allegiance between Lord and Tenant. Now there was no queſtion 
but that Churches might lie in Tenure as well as other Tenements; but 
the ſtrife was by the Church-men, to hold their Tenements free from all 


humane ſervice; which the King withſtood. 


Sons of the Laity ſhall not be admitted into a Monaſtery with- 
out the Lord's conſent. 


Upon the ſame ground with the former : for the Lord had not onely 
right in his Tenant, which could not be aliened without his conſent, but 
alſo a right in his Tenant's Children, in regard they in time might 
by deſcent become his Tenants, and fo lie under the fame ground of Law : 


For although this beno alienation by legal purchaſe , yet it 1s in nature 
of the ſame relation ; for he that is in a Monaſtery is dead to all worldly 


affairs. 
Theſe then are the rights that the King claimed, and the Clergy dif- 
claimed at the firſt ; although upon more ſober conſideration they gene- 
rally conſented unto the five laſt : But their Captain-Archbiſhop Becker 
withſtood the reſt , which coſt him his life in the concluſion ; with 
this honourable teſtimony, that his death, Sampſor-like, effe&ted more 
than his life: For. the main thing of all the reſt the Pope gained to be 
friends, for the loſs of fo great a ſtickler in the Church-affairs as Becket 
was. 

ſa- 


In this Tragedy the Pope obſerving how the Eng/iſh Biſhops had ou 
| en 
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ken their Archbiſhops, eſpied a muſe through which all the game of the 
Popedom might ſoon elcape, and the Pope be left to ſit upon Thorns 
in regard 0 Authority here in Zz/and. For let the Metro 
of all England be a ſworn ſervant to the Metropolitan'of' the n 
World, and the reſt of the E»g/i/h Biſhops not concur, it will. make.the — 
'Fripple Crown at the beft but double. Alexander the Pope therefore Antiq, Brit, 
meaned not” to truſt their air natures any longer 3 but puts an; Oath = , 
upon every Engliſh Biſhop, to take before their conſecration, whereby. IE 1179. 
became bound =” w "- 


To abſolute allegiance to the Pope and Romiſh Church.” | AT my 
Not to further Jy deed or GS 56 any prejudice to them. $ 
To conceal their Counſels.  - 
.- To aid the Roman Papacy agaiiſt all perſons. 

To aſſiſt the Roman Legat. ” 

To come to. Synods upon Summons. | | 

To viſit Rome once every three years, | | "I 

. 8. Not to ſell any part of their Biſhoprick without conſent of , the 
Pope. a, Eh 


YA Þ.-» 


And thus the E»g/ifh Biſhops that formerly did but regard Rowe; now 
give their Eſtates, Bodiesand Souls unto her fervice; that which, rexfialns, 
the King of England may keep : And well it was that it was not, worſe, M. Paris. 
conſidering that the King had vowed perpetual enmity againſt the Pope. 3 2197: 
But he wilely pefceiving that the King's ſpirit would up again, having 
thus gotten the main battle, durſt not adventure upon. the King's rear, - 
leſt he might turn head : and fo he let the King come off with the loſs of Baronius An- 
Appeals, and an order to annul the cuſtoms that by him were brought + 4 
againſt the Church, which in truth were none. | N 


- 


This was too much for fo brave a King as ZZexry the ſecond, to loſe 

the ſcare-crow-power of Rome: yet it betel him as many great ſpirits, 

that favour prevails more with 'them than fear or power : For be- 

ing towards his laſt times wort with grief at his unnatural Sans, a 
ſhadow of the kindneſs of the Pope's Legat unto him , wor that which _ 
the Clergy could never formerly wreſt from him intheſe particulars graq- es 
ted by hum : That, | {1 > ns 

No Clerk ſhall anfwer in tbe Lay-courts, but onely for the Fq« =: 


 reft, and their Lay-fee: 


This preg > _ o xrtaſl than Juſtice, and therefore we find 
not that the ſame did thrive, nor did continue in force as a Law, al- 
though the claim thereof laſted. " 


Vacancies ſhall not be bolden in the King's hand abowe ons * 
year, unleſs upon caſe of neceſſity, 


This ſeemeth to paſs ſomewhat from the Crown, bur loft it nothing ; 
for if the Clergy accepted of this grant, they thereby allow the Crown"a 
right to make it, and a liberty to determine its own right, or continuing 
the ſame by being ſole Judge of the neceſlity. | 


_—— 
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Killers of Clerks conwifted, ſhall be puniſhed in the Biſbops 
preſence by the King's Juſtice. A Then If 


In the licentious times of King Szevey, wherein the Clergy .phyed Rex, 
they grew ſo unruly, that in a ſhort time they had ed above a 
Hundred murthers. To prevent this evil, the King, loth to enter the Liſt 
with the Clergy about too many matters, let loole the Zaw of feud, for 
the friends of he party ſlain to take revenge ; and this coſt the bloud of 
many Clerks: The Lazty haply, being more induftrious therein than o- 
therwiſe they would have been , becauſe the Eccleſiaſtical Judge for the 
moſt part favoured them. As an expedient to all which, this Law was 
made, and ſo the Clergy was {till left to their Clergy ,. and Juſtice done 
upon ſuch as ſought their bloud. 


Clerg y-men ſhall not be bolder to trial by Battle. 


* It was an ancient Law of the Saxons, and either by neglef&t worn 
out of uſe, or by the valour of the Clergie laid aſide , as reſol- 
'ving rather to adventure their own bloud , than ro end their quar- 
rel before the Zay-JFudge by Plea : but grown weary of that courle, 


| and likely alfo put hard to the pinch upon Complaints made by them 


againſt Clerk-ſlayers, they are fain to have recourſe to their ancient Privi- 
Þ. 

Hitherto therefore it is manifeſt the Clergie were in their growing con- 
dition, notwithſtanding the policy and power of Henry the ſecond, who 
was the Paragon of that age. | 

After him reigned Richard the firſt, that muſt expiate his diſobedience 
to his Father, by obedience to his ghoſtly Father the Pope, in undertaking 
the holy War ; and being gone, left the Government in his abſence 1o 

'deeply intruſted to the Clergy, as they could loſe nothing of what they 
had gained, unleſs they would ; and might have gained much more than 
they did or ſhould, had not the Biſhop that was the overſeer of the whoke 
Kingdom been drunken with vanity, and ſpued out his own ſhame. How- 
ever the ſucceſs was, it was not contrary to the principles of thoſe times: 
for Richard had experience in the Emperour Frederick and his Father's 
example, that the Pope and Clergie were too hard for alt the Potentates 
1n Exrope, and therefore might moſt fafely truſt them with all he had at 
home, whilſt he was in their ſervice abroad. ' Nor wete they ſhort of 
what was intruſted to them, but ſtuck cloſe for the maintenance of his 
right to the Crown, and emptied themſelves even to the very conſecrated 
Veſſels, and procured the Laity of all forts to do the like, to fave the King- 
dom from the rape of ſtrangers and ufurpers , who eſteemed the King 
dead in Law, and. as one buried alive. RP | 

\. "Thus paſſed they to King Fohn the Government, ſuppoſing themſelves. 
well —_— aſſured of what they had gotten by their ſeveral atchieve- 
ments had under the Reigns of three ſeveral Kings ſucceſſively : And 


King John might well enough have underſtood the times, if he had ſeri- 
ouſly conſidered them : but being heightned all his life-time with lawleſs 
- Government , wherein he was trained up in /reland, he knew not how to 
ſtoop, till heſtooped ſo low as the Legat's Knee , and his Crown at the 
Pope's Foot ; leaving an example to poſterity to beware of ſtriving with 
. the Clergie. ; 


It 


The Government of _ nn "”—_ Kings of England. I 17 


— 


If then theſe ſparks of ambition were ſo violent being alone, certainly 
in their joynt conſultations much more. They had long ſtriven now fince 
the Conqueſt to have excluded the Laity from their Synods, and about theſe 
days effefted it. And yet about ZJenry the ſecond's time it may be ſup. _ 
poſed the thing either was not yet done, or fo lately, that the Law was 
not clear in that point ; for Petrus Blecenfis, who was Arch-deacon of 
Bath about thoſe times , in his Epiſtle to the Arch-biſhop of Tork con- 
cerning the reſtraint of the growing Se&t of the Publicans, he adviſeth 
in theſe words : Accipite clerum, congregate populum, & ex eoruns communi 
deliberatione, qui Spiritum Domini habeut , terribils conſtitutio promulge- 
rar, &c. And if the Hiſtorian doth not miſtake, the proceedings againſt 
that Se&t being onely for errours in Religion, was in a Council of Biſhops 
and Lords, Nevertheleſs, whether preſent or abſent, the Lazty fate there 
as Cyphers, making the number great, but not valuable by themſelves. 
For even in the Norman times they were brought ſo low, as the Conſti- 
tution made by the Clergie wrought more upon them, than civility it ſelf ,, Weſtm, 
can work upon profeſſors of Religian in theſe days. For it ſeems exceſs An. 1123. 
of long Hair was grown to that meaſure, that the Syzod cried out againſt 
it, and decreed that men ſhould cut their Hair ſa as their Eyes and laps of 
their Ears might be ſeen; and the King himſelf, I mean Zevry the firſt, 
ſubmitted to this cut, and made all his Knights to do the like, and ex- 
poſed themſelves to the then-odious by-names of Clowns or Prieſts, ( like 
to the round-heads of theſe days) who formerly marched under the title 
of Criniti or Rufſans. This did but touch the Hair, but they weat to the 
quick, when they decreed that Lords ſhould not fell their Villains, and 
that Outlawries ſhould paſs in certain particular caſes; as in the Conſtitu- 
tions of Archbiſhop A»ſe/zz may appear. Afterwards in theſe Kings 
times they flew at the Throat of the Government, got all places of ho- ,,;. z.;. 
nour, or prafit, or power, whether far Peace or War , ynder their gripe ; 150. tbid.1gg] 
depoſed and advanced as they pleaſed, eyen ta the Royal Throne it elf; 
and that not onely out of a ſudden paſſion of State, but adviſedly con- 
cluded for a maxime, That the eleftion of the King belonged to them; as in 
the caſe of the eletion of Maude the Empreſs , they did hold forth to nya. 127. 
all the World ; and in which the King alſo then flattered them , as hol- 
ding their EleQtion ſo neceſſary, that he kept the whole Synod in dureſs to 
have their votes for theeleCtion of his Son to be his Succeſſor. | 
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CHAP. LX. 
Of the Engliſh Commonalty ſince the Normans time, 


'z dignity of the Exg/;/h Crown thus deflowred by the great men, 
was no loſs to the Common people : For as in all decays of Mo- 
narchy the you men get nothing if they pleaſe not the people, ſo the 
King can hold nothing if they be not contented. And yet contented or 
not contented, they could not gain much ; for as affairs ſtood then in the 
Chriſtian world, the Politicians diſcourſe of three kinds of Government 
proved idle ; neither could Monarchy, Ariſtocracy, nor Democracy, attain any 
ſemblable condition in any place, fo long as the Church held its deſign a- 
part, and prevailed to have the greateſt ſhare in all ; not now by tlie fa- 
your either of great or ſmall, but by a pretended dfvive right , through 
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which they now had gotten to their full pitch of Lordſhip in the Conſci- 
ences of men. It muſt be acknowledged that this was a diſtemper in 
Government ; yet ſuch it was,as kept humours low, and reſtrained the in- 
ordinate exceſſes that in all kinds of Government are ſubject to break 


| forth ; fo as neither King, nor Lords, nor People could ſwell into larger 


proportion than would ſuit with the ends of the Church-mey. But to mind 
the matter in hand : ſomewhat the Commons gained in thele ſtormy times : 
The Taxesthat they were charged with, were rather perſwaded. than impo- 
ſed upon them ; and generally they were ſparing in that work : and it is 
noted for the honour of King Szevey, that though he was ſeldom. with- 
out War, yet he not onely never charged the people with any Tax, but 
releaſed that of Dane-gelt, and acquitted the Subject for ever of thar Tax, 
which former Kings challenged as their right ; all which ſhew him to be 
2 brave King, if he was not a very rich man. Zexry the ſecond was more 
heavy, becauſe he had more to do : yet find we but one aſſeſſment, which 
was Eſcuage, unleſs for the holy War, which was more the Clergy-mens 
than his. Richard was yet a greater burthen : his Reign was trouble- 
ſome to him, and he deſerved it ; for from the beginning thereof to the 
ending, could never the guilt of his diſobedience to his Father be blotted 
out : but it was more troubleſome to the people, becauſe it coſt ſo much 
treaſure, was managed by ſuch ul Governours, ( except the Archbiſhop 
of Canterbury) and was unſucceſsful in moſt of his undertakings; yet ne- 
ver invaded the liberties of the Commons by any face of Prerogative But 
what wanted in him,was made compleat and running over in hus Succeſior 
John, who ( to ſpeak in the moſt moderate ſence of his Government ) 
being given over to himſelf, when he was not himſelf, robbed the Lords 
of thr authority, bereaved the Church of its Rights, trod under toot tie 
Liberties of the people, waſted-his own Prerogative : and having brought 
all things into deſpair, comes a deſperate ture ; the head is cut off to fave 
the body, and a preſident left for them that liſt to take it up in future a- 

And thus that which Steven gave, Henry the ſecond loſt, Richard the 
firſt would not regain, and Fohn could not ; and ſo all were gainers but the 


- Crown. 
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CHAP. LXL. 
Of Fudicature, the Courts, and their Judges. 


T7 is no ſilent argument that the Commons gain, where Laws grow in- 

tocourſe ; and it was the lot of theſe troubleſome times to lay a foun- 
dation of a conſtant Government, ſuch as all men might learn, which 
formerly was laid up onely in the breaſts of wiſe experienced men. The 
two moſt conſiderable points in Government, is the Law, and the Execu- 
tion ; the latter being the life of the former , and that of the Common- 
wealth. I fay not that the Law was augmented in the body of it , or 
that the Execution had a freer courſe than inthe beſt of the former times; 
but both were more and more cleared to the world in many particulars, 
as well touching matters concerning practice of the Law , as touching 
rules of righteouſneſs. For the firſt whereof, we are beholding to Glawvil 
in ZZexry the ſecond's time; and for the latter, to King Foh» , or rather 
the Barons in his time, in the publiſhing of the Grand Charter , or an 
| ; enume- 
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enumeration of the Liberties or Cuſtomes of the people derived from 
the Saxons; revived, continued, and confirmed by the Normans and their 
Succeſſors : which for the preſent I ſhall leave in /axce dubio, to ſtand or 
fall , till occaſion ſhall be of clearing the point, in regard that King 
Fohn ſoon repented-of his Oath, (the Bond of his conſent ) and to heal 
the Wound, got the Pope's pardon and bleſſing thereupon: ſoeaſie a thing 
it was for a Son of the Roman Church to paſs tor a good Catholick in an 
unrighteous way. : ; 

The execution of the Law was done in ſeveral Courts, according to 
the ſeveral kinds of affairs, whereof ſome concerned matters of Crime 
and Penalty ; and this touched the King's honour, and ſafety of the per- 
ſons of himſelf and his Subjects, and therefore are faid to be contra coronam 
& dignitatem, &c. The ſecond ſort concern the profits of the Crown, or 
treaſure of the Kingdom. The third concern the ſafety of the Eſtates of 
the people. Theſe three works were appointed unto three ſeveral Courts, 
who had their ſeveral Judges eſpecially appointed to that work. Origi- 
nally they were in: one, v/z. in the ſupream Court of Judicature , the 
Court of Lords, whereof formerly was ſpoken ; but after,through increaſe 
of affairs, by them deputed or committed to the care of ſeveral men that 
were men of skill in ſuch affairs, and yet retained the Supremacy in all 
ſuch caſes ſtill. And becauſe that which concerned the publick Treaſure 
was of more publick regard than the other, the deputation thereof was 
committed probably to tome of their own members, who in thoſe days Gleft. 
were Barons of the Realm, and afterwards retained the Title, but not the 
Degree ; and therefore were called for diſtintion-ſake, Barons of the Ex- : 
chequer. The particular times of theſe deputations appear not clearly has 
out of any monument of antiquity ; nevertheleſs it is clear to me that it | 
was before Henry the ſecond's time , as well becauſe Henry the firſt had 
his Fudex fiſcalis , 2s Glarvil fo frequently toucheth upon the King's LLfen.1.c.24- 
Court of Pleas, which cannot be intended at the Court of Lords; for that 
in thoſe days was never ſummoned but in time of Parliament , or ſome 
other ſpecial occaſion. But more principally becauſe the Hiſtorian ſpea- 
king of the Judges ztinerant, reciteth ſome to be of the Common-pleas ;Hoveden, 
which ſheweth that there was in thoſe days a diſtinCtion of Juriſdiction 4 
in Judicatures. - And it may very well be concerved that this diſtin&ion o i} 
of Judicature was by advice of the Parliament after that the Grand Coun- | i 
cil of Lords was laid afide by Kings, and a Privy-Conncil taken up, unto 
whom could not regularly belong any juridical power, becauſe that re- 
mained originally in the grand aſtembly of the Lords. 

Over theſe Courts, or two of them, one man had the prime Title of 
Chief Juſtice, who then was called Lord Chief Fuſtice of England, and 
whoſe office was much of the nature of the King's Lieutenant in all cau- 
ſes and places, as well in War as Peace; and ſometimes was appointed to 
_ one part of the Kingdom, and by reafon thereof had the name onely of 

that part, and ſome other of the other parts. The greatneſs of this Of- 
fice was ſuch, as the man for neceſfity of ſtate was continually reſident at 
the Court, and by this means the King's Court was much attended by 
all ſorts of perſons ; which proved in after-times as grievous tothe King,as 
it was burthenſome to the people. Other Judges there were, which were 
choſen for their learning and experience, moſt of them being of the Cler- 
 gze,as were alſo the under-Officers of thoſe Courts; for thoſe times were 

Romes hour, and the power of darkneſs. 
Other Courts alſo were in the Country, and were Yicontiel or Courts 
R 2 of 
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of Sheriffs, and Lords of Hundreds and Corporations, and Lordſhips, as 
formerly ; and theſe were ſetled in ſome place. But others there were, 
which were ztizerant , over which certain Judges preſided , which were 
ele&ed by the Grand-Council of Lords , and ſent by Commiſſion from 
King Henry the ſecond —_— the Kingdom , then divided into 
Six Circuits , unto each of which was afſigned Three Juſtices ; ſo as 
the whole number of Juſtices then was Eighteen. The office was before 
the coming of the Saxons over hither, but the afſignation was new ; as 
alſo was their Oath , for they were ſworn. But the number continued 
not long, for within four years the King re-divided the Land into four 
Circuits, and unto each Circuit afligned five Juſtices, making in the 
whole the number of Twenty and one Juſtices ; for the Northern Circuit 
Hoveden. 137. had fix Juſtices , which .the King made Juſtices of the Common pleas 
Ibid. 445- throughout the Kingdom. Neither yet did the firſt Commillion conti- 
nue ſo long as four years; for within that time Richard Lacy one of the 
Juſtices had renounced his Office and betaken himſelf to a Cloiſter, and 
yet wasneither named in the firſt Commiſſion nor in the latter ; nor did 
Hoveden, An. the laſt Commiſſion continue five years; tor within that time” Ralph Glan- 
ng. vil removed from the Northern Circuit to that of Worceſter, as by the 
ſtory of Sir Gilbert Plumpton may appear , though little to the honour of 
the juſtice of the Kingdom, or of that Judge, however his book commen- 
ded him to poſterity. I take it upon the credit of the reporter, that this 
itinerary judicature was fſetled to hold every Seven years ; but I find no 
monument thereof before theſe days. 

As touching their power, certainly it was in point of judicature as large 
as that of the Court of Lords, though not fo high : It was as large, be- 
cauſe they had cognizance of all Cauſes both concerning the Crown and 
Hovedet. Common-pleas. And amongſt thoſe of the Crown this onely I ſhall note, 
Glanvil. L 14. that all manner of falſhood was inquirable by thoſe Judges, which after 
C. 7. : 

came to be much invaded by the Clergze. 

T ſhall ay no more of this , but that in their original theſe ers 
were little other than viſitations of the Country by the grand Coun- 
cil of Lords. Nor ſhall I adde any thing concerning the Yicontiel 

Glany. lib. x. Courts and other inferiour but what I find in G/anvi ; that though 
CaP. 2+ Robbery belonged to the King's Court , yet Thetts belonged to the 
Sheriff's Court; and ( if the Lords Court intercepts not ) all batteries 
and woundings, unleſs in the complaint they be charged to be done 
Tdem: lib. 9, contra pacem Domini Regis : the like alſo of inferiour 7reſpaſſes, beſides 
& 10. Common-pleas, whereof more ſhall follow in the next Chapter as occaſion 


ſhall be. 


Hoveden, 


Co. juriſd.c.z3 


i —— 


C H A P. LXIL 
Of certain Laws of Fudicature in the time of Henry the ſe- 


cond. 


Nd hereof T ſhall note onely a few as well touching matters of the 

"A Crown as of property, being deſirous toobſerve the changes of Law 

with the times, and the manner of the growth thereof to that pitch which 
in theſe times it hath attained. __ 

e 
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We cannot find in any ſtory, that the Saxon Church was infeſted with 7. 
any Herefie , from their firſt entrance, till this prſtnt Generation. The Hereſee 
firſt and laſt Zerefre that ever troubled this Iſland, was imbred by Pela- 
gius ; but that was amongſt the Britains, and was firſt battered by the 
Council or Synod under Germanus ; but afterwards ſuppreſſed by the 
Zeal of the Saxons, who liked nothing of the Britiſh breed, and for whoſe 
fake it ſuffered more haply than for the foulneſs of the opinion. The 
Saxon Church, leavened from Rome for the ſpace of above five hundred yyoyeden. 535. 
years, held on its courſe, without any intermifſionby croſs Doctrine ſpring- 
ing up, till the time of Zexry the ſecond. Then entred a Sect whom 
they called Publicans, but were the Albigences ; as may appear by the de- 
cree of Pope Alexander, whoſe opinions I ſhall not trouble my courſe 
with : but it ſeems they were ſuch as croſſed their way, and Henry the ſe- 
cond made the firſt preſident of puniſhing Herefe in the Kingdom, under 
the name of this Se ; whom he cauſed to be brought betore a Council of Nubrig. lib. 2; 
Biſhops, who endeavoured to convince them of their errour : but failing > 5: 
therein, they pronounced them FZereticks, and delivered them over to the 
Lay power; by which means they were branded in the fore-head, hows. 1 þ 
and expoſed to extremity of the cold, ( according to the decree of the 
Church) died. This was the manner and puniſhment of ZHereticks in red wg 
this Kingdom in thoſe days; albeit it ſeemeth they were then decreed to Mvedea.et 
be burnt in other Countries, if that Relation of Cog ſha/ be true which Pz- 
cardus noteth upon the x 3th Chapter of the Hiſtory of Wi/zam of New- 
berry, out of which T have inſerted this Relation. 


Another Caſe we meet with in ZZexry the ſecond's time, concerning 4- 2+ 
poſtacy, which was a Crime that as it ſeems died as foon as it was born ; _ mic, 
tor beſides that one, we find no ſecond thereto in all the file of Exg/iſh om 4g 'S 
ſtory. The particular was, that a Clerk had renounced his Baptiſm, and 
turned Few ; and for this was convicted by a Council of Biſhops at Oxford, 
and was burned. So as we have Apoſtacy puniſhed with death, and. ZZere- 
fie with a puniſhment that proved mortal ; and the manner of conviction 
of both by a Council of the Clergie, and delivered over to the Lay-power, 
who certainly proceeded according to the direCtion of the Gao, or advice 
of the Council. Theſe (if no more) werefufficient to demonſtrate the 
growing power of the Clergie, however brave the King was againſt all his 
Enemies in the field. | | 


Treaſon-was anciently uſed onely as a Crime of breach of Truſt 5rFealty, 
as hath been already noted; now it grows imto a fadder temper, and is 
made all one with that of /zſa Majeſtas ; and that Majeſty that now-a-days 
1s wrapped up wholly in the perſon of the Xing, was in Zenry the ſecond's 
time imparted to the Xing and Kingdom, as in the firſt times it was more 
related to the Kingdom. And theretore Glanvil in his book of Laws, ſpea- ris... = —_ 
king of the Wound of Majeſty, exemplifies Sedition and deſtruCtion of the 
Kingdom, to be in equal degree a Wound of Majeſty, with the deſtrution Lib. ro. c: r. 
of the perſon of the King : and then he nameth Sedition in the Army, and 
fraudulent converſion of Treaſure trove, which properly belongs to the 
King. All which he faith are puniſhed with Death and forfeiture of E- 
ſtate, and corruption of Bloud ; for fo take the meaning of the wordsin 
relation to what enſueth:. | 


5 2 
reaſon. 


Felonies, of Manſlaughter, Burning, Robbery, Raviſhment,and Fauſonry, 4. 
to be-puniſhed with loſs of Member and Flate This © enter: 


I22 The Government of ; —_— _—_ = ; © Kings of England. 
This was the Law derived from the Normans, and accordingly was 
the direCtion in the Gharge given to the Juſtices 2tinerant in Henry the ſe- 
: cond's time, as appeareth in Hoveden. But Treaſon or Treachery againſt 
Li-Hen.1.-25: the Oath, Fealty, or Bond of Allegiance, as of the Servants againit the 
Lord, was puniſhed with certain and with painful deaths : And therefore 
though the murther of the King was 7reaſox, yet the murther of his-Son 
was no other than as of another man, unleſs it aroſe from thoſe of his own 
LLHen.r.c.79. Servants. The penalty of loſs of Eſtate, was common both to Treaſon and 
Felony ; it reached evenunto Thefts; in which caſe the forfeiture, as to the 
Glanv. lib. 7, Moveables, was to the Sheriff of the County , unto whoſe cognizance the 
<P 17 caſe did belong: and the Land went to the Lord immediately, and not 
to the King. But in all caſes of Feloxy, and of a higher nature, the party 
(though not the King's Tenant ) loſt his perſonal Eſtate to the King for e- 
ver, his Free-holds allo for a year and a day ; after which, they returned 
to the Lord of the Soil, by way of Eſcheat. It ſeemeth allo, that the loſs 
not onely of Chattels and Goods, but alſo of Lands,&c. extended to Oar- 
lawries (I conceive in caſe of Feloxy ;) and the King's Pardon in ſuch caſe 
could not bind the Lord's right of Eſcheat, although it night diſcharge 
_ the Goods, and the year andday whereunto the King was entitled : which 
caſe alone ſufficiently declareth what power Kings had in the Eſtates of 

their Subjects. | 


5. Manſlaughter made not bailable. 

Manſlaugh- This was Law in Henry the ſecond's time, although it croſſed the Nor- 
man Law ; and queſtionleſs it was upon good ground: for the times 
now were not as thoſe in the Conguerour's times, when ſhedding of Bloud 
was accounted Valour , and in moſt caſes in order to the publick ſervice. 
And now it ſeems it was a growing evil, and that cried fo loud, as though 
in caſe of 7reafon bail might be allowed, yet not in this caſe, «bz ad terro- 
rem aliter ſtatutwm eſt, faith the Author. 


Fey. 
Glany, lib. 14. 
e8p, 1,& 3. 


"2 Robbers ſhall be committed to the Sheriff, or in his abſence to the next 
Robbery, Caſtelane, who ſhall deliver him to the Sheriff And the Juſtices ſhall do 
right to them, and unto Treſpaſſers upon Land. 
LL.Gulielm. 4 By the Conguerour's Law theſe Offenders were bailable; and I conceive 
Spicll-174 this was no Repeal thereof ; and the rather, becauſe Glawvil alloweth of 
cap. I. 4 Pledges in all caſes ( except iy, yea in thoſe Crimes that did 
wound Majeſty it ſelf, although they concern the deſtruQion of the King's 
perſon, or Sedition in the Kingdom or Army thereof. The Juſtices here- 
in mentioned, were intended to be the Juſtices ztinerant ; and the Treſpaſ- 
ſes upon Land, are meant ſuch as are contra pacem Domini Regs, as tiotous 
and forcible Entries: for ſome Treſpaſſes were againſt the peace of the 
Sheriff, as formerly hath been obſerved. 


Te Fauxonry is of ſeveral degrees or kinds : ſome againſt the King, others 
nay againſt other men ; and of thoſe againſt the King, ſome are puniſhed as 
cap. 7. * Wounds of Majeſty, as falffying the King's Charter : and whether falſifying 

of Money were in that condition or not,I leave ; or fal/ifying of Meaſures,yet 
more inferiour, I cannot determine ; but it is clear by Gl/anvil, that fal/ify- 
ing of the Deed of a private perſon, was of ſmaller conſideration, and at 
the utmoſt deſerved but loſs of Member. 


Tnheritances may not be aliened. 


Dhe- 
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Inheritances were in thoſe times of Lands or Goods ; for it was thecu- - 8. +» 
ſtom then, that the perſonal Eſtate ( the Debts deduQted) was diviſible 55%: _— 
into three parts ; one whereof belonged in right to the Wife as her rea- jb. c. 5. 
ſonable part, the other to the Heir, and a third tothe Teſtator to make his 
Will of them; and of the other two parts he could not diſpoſe by Will. 
Concerning Lands, it was regularly true, that no man could alien his 
whole Inheritance to the diſherifin of his Heir, either by A& in his life- 
time, or any part thereof by his laſt Will, without the concurrence of the 
Heir. But of purchaſed.Lands he may give part by A& executed in his 
life-time, though he have no Lands by inheritance; and it he hath no Iue, 
then he may alien all} And where a man hath Lands by inheritance, and 
alſo by purchaſe, he may alien all his purchaſed Lands as he pleaſeth. If 
the Lands be holden in Gave/-kind, no more of the Inheritance can be con- 
veyed to any of the Children, than their proportionable parts will amount 
unto. This Law of Inheritance was divers, according to the Tenure : for 
the Lands in Knights-ſervice always deſcended to the Heir ; but ſuch as 
were holden in Socage paſled according to the cuſtom; either to the eldeſt, 
or to the youngeſt, or to all equally. And thus ſtood the general ſtate of 
Inheritance from the Normans time hitherto, ſeeming ſomewhat too ſtrait LLHen.1.c.28. 
for the Free men, that by Law of Property might challenge a power to do 
with their own as they pleaſed. But the Normans ſaw a double prejudice 
herein : the firſt was the danger of ruine of many of their Families, who 
now ingrafted into the Exgliſh ſtock, and yet not fully, one might expe&t 
a late check to their preferments from the Saxon Parents, after a long and 
fair ſemblance made of their good Will. The ſecond prejudice was the 
decay of their Militia, which was maintained by Riches more than by 
multitude of men ; partly becauſe that rich men are moſt fearful of of- 
fending, and therefore ordinarily are moſt ſerviceable both with their Bo- 
dies and Eſtates againſt publick dangers; and partly becauſe by their 
Friends and Allies they bring more aid unto the publick, by engaging them 
in the common Caule, that otherwiſe might prove unſenfible of the con- 
dition of their. Country. | ; 


Ln 


The Helr of a Free-man ſhall by deſcent be in ſuch ſeifin as his Anceſtor had : 
at the time of his death, doing ſervice, and paying relief; and ſhall have his oy; 
Chattels. | E1 ns 21 
i the Heir be under age, the Lord ſhall have the Wardhip for the due time, 
and the Wife her Dower and part of the Goods. 


If the Lord with-hold ſeifin, the King's Fuftice ſhall try the matter by twelve 
men. 

The firſt of theſe branches is declaratory of a ground of common 
Law; but being applied to the laſt, is an introdu&tion of a new Law of 
tryal of the Heir's Right by Aſſize of Mortdanceſter, where formerly no 
remedy was left to the Heir, but a Writ of Right. If theſe three branches 
be particularly obſerved, they ſpeak of three torts of Heirs ; of Tenants by 
Knight ſervice, viz. ſuch as are Majors, or of full age; and ſuch as are Mz- 
»ors, or under age ; and ſuch as are of a doubtful age. Thoſe that are of 
tull age at the death of their Anceſtors, may poſleis the Lands deſcended, 
and the Lord may not diſſeize him ta but may be reſiſted by the 
Her in the maintenance of his poſſeſſion, ſo as he be ready to pay Relief, 
and do ſervice that is due: and if the Lord expel him, he ſhall have re- 
medy by Afſize. Thoſe Heirs that are Mzzors, ſhall be under the Lord's 
guardianſhip till they come'to one and twenty years. The Heirs of ſuch 


as 
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Glanvil.lib.z 3. 


CaP. 33+ 
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25 hold by Socage, are faid'to be at full age at fifteen years, becauſe at that 
age they were thought able to do that ſervice ; but the Sons'of Burgeſſes 
are then faid to be of full age, when they have ability to manage their Fa- 
ther's Calling, ſuch as telling of Money, meaſuring of Cloath, and the like : 
yet doth not Glaxvil, or any other, fay that theſe were their full age to all 
purpoſes; albeit that ſome Burroughs at this day hold the laſt in cuſtom 
to all intents whatſoever. Thelaſt branch provideth the remedy to reco- 
ver to the Heir his poſſeſſion in caſe it be detained, either through doubt- 
fulneſs of age of the Heir, or his'Title : and it directs the Iſſue to be tryed 
by twelve men. This tryal ſome have thought to be of Glaxvil's inven- 
tion ; and it may well be that this tryal of this matter, as thus ſet down, 
was direCted by him : yet he uſeth often in his book the word ſoler, and 
in his Preface faith, That he will ſet down frequentius wſitata ; and it is paſt 
queſtion, but that the tryal by twelve men was much more ancient, as 
hath been already noted. One thing more yet remaineth, concerning the 
Widow of the Tenant, whoſe Dower is not onely provided for, but her 
reaſonable part of her Husband's perſonal Eſtate. The original hereof was 
from the Normavs, and it was as popular as that of Wardihips was Rega#; 


and fo they made the Engliſh women as ſure to them, as they were ſure of 


their Children. 


The Juſtices ſhall by Afize try Diſfeifins done fince the King's coming over 
Sea, noxt after the peace made between him and his Son. 


This'is called the Aſize of Novel! diſſeifiz, or of diſſciſins lately made. 
It ſeems that the limitation was ſet for the Juſtices fake, who now were 
appointed to that work which formerly belonged to the Connty-courts ; 
and to prevent intrenchments of Courts, a limitation was determined, al- 
though the copy ſeemeth to bemiſtaken : for the limitation in the Writ is 


from the King's laſt Voyage, or going into Normandy. 


Fuſtices ſhall do right upon the King's Writ for half a Knights Fee, and un 
der, unleſs in caſes of difficulty, which are to be referred to the King. 
- The Juſtices ztizerant ended the ſmaller matters in their Circuits ; the 


other were reſerved to the King in his Bench. 


Fuſtices ſhall enquire of Eſcheats, Lands, Churches, and Women, in the 


King's gift : And of Caſtle-guard, who 2 how much ? and where 2 
Soas the Judges itinerant had the work of Eſcheators; and made their 


Circuits ſerve as well for the King's profit, as juſtice to the Subjects. They 
uſed alfo to take Fealty of the people to the King at one certain time of the 
year, and to demand Homage alſo. Theſe matters of the King's Exche- 
guer made the preſence of the Judges leſs acceptable, and it may be occa- 
fioned ſome kind of opprefſion. And as touching Caſtle-guard, it was a 
Tenure in great uſe in theſe bloody times; and yet it ſeemeth they uſed to 
take Rent inſtead of the perſonal ſervice , elſe had that enquiry ( hew 


much? ) been improper. 
Of a Tenants holding, and of ſeveral Lords. 


That one man may hold ſeveral Lands of ſeveral Lords, and fo owe 
ſervice to them all, is ſo common, as nothing can be more : nevertheleſs 


it will not be altogether out of the way, to touch ſomewhat upon the 
nature 


—— 


Steven, Rich. 1:2 ,.. 
The Government of He” 2, Jobini © Kings of England. T 25 


k. 1 
es. ds. 


— 


nature of this mutual relation between Lord and Tenant in general, that 

the true nature of the diverſity may more fully appear. The foundati- 

on or ſubje&t of ſervice was a piece of Land, or other Tenement , at the 

firſt given by the Lord to the Tenant , in afftirmance of a ſtipulation be- 

tween them preſuppoſed, by the giving and receiving whereof the Te- 

nant undertook to perform ſervice to the Lord, and the Lord under- : 

took prote&tion of the Tenant in his right to that Tenement. The ſer- Glanvil. ficln 

vice was firſt by ſervice ſolemnly bound, either by Oath, which-the Lord © 4 

or his Deputy by the Common-Law hath power to adminiſter ; as in the 

caſe of Fealty, in which the Tenant bound himſelf to be true to the ho- 

nour and ſafety of his Lords perſon , and to perform the ſervice due to 

the Lord for the Tenement fo given; or otherwiſe by the Tenants hum- 

ble acknowledgment, and promiſe not only to perform the ſervices due , 

but even to be devoted to the Lords ſervice, to honour him, and to adven- 

ture limb and life, and be true and faithful to the Lord. Thus is called 

Homage, fromi thoſe words , 7 become your man Sir; and yet promiſeth 

upon the matter no more but fealty in a deeper complement, albeit there 

be difference in the adjunCts belonging to edch. For though it be true thar 

by promiſe of being the Lord's may, a general ſervice may ſeem to be im- 

plied , yet in regard that it is upon occaſion only of that preſent Tenure, 

it ſcemeth to me that it is to be reſtrained only to thoſe particular ſervi. 

ces which belong to that Tenement ; and therefore if that Tenement be 

holden in Socage , although the Tenant be bound to homage, yet that ho- 

mage ties not the Tenant to the ſervice of a Xzight ; nor contrarily doth xir. lib. 2.c.5; 

the homage of a Tenant in Anight-ſervice tie him to that of Socage upon : 

the command of his Lord , though he profeſſeth himſelf to be his max. 

Nor doth the Tenant's homage bind him againſt all men, nor ad ſemper ; 

for in caſe he holdeth of two or divers Lords by homage for ſeveral Tene- gjanvilliv.g! 

ments, and theſe two Lords be in War one againſt the other, the Tenant cap. 1 

muſt ſerve his chief Lord of whom the Capital houſe is holdert ; or that >7-<P-10: 

Lord which was his by priority , who may be called the chief Lord, be- 

cauſe having firſt received homage , he received it abſolutely from his Te- 

nant, with a ſaving of the Tenant's Faith made to other Lords and to the 

King ; who in order to the publick had power to command a Tenant into 

War againſt his own Lord. It therefore he be commanded by the King in 

\ ſuch caſes unto War, he need not queſtion the point of forfeiture ; but if Glanvil. tb.g; 

he be commanded by a chief of his other Lords into War , againſt a par- Þ: 7: 

ty in which another of his Lords is engaged , his ſafeſt way is to enter 

upon the work , becauſe of his Allegiance to that Lord , yet with a /ſal- 

vo of his fealty to that other Lord. But in all ordinary caſes, Tenants ya, cap. 4 

and Lords mult have regard to their ſtipulation , for otherwiſe, if either | 

break, the other-is diſcharged for ever ; and if the fault be in the Tenant, 

his Tenement eſcheats to his Lord ; and if the Lord fail , he loſes his Te- 

nure, and the Tenant might thenceforth diſclaim, and hold over for ever. 

Nevertheleſs the Lords had two Priviledges by common cuſtom belong- 

ing to their Tenures , which although not mentioned in the ſtipulation, 

were yet more valuable than all the reſt; the one concerning matter of 

profit, the other of power : That of profit conſiſted in aids and relief. 

' The aids were of three kinds , one to make the Lords eldeſt Son Knight , p.,4 c. 8, 

the other to marry his eldeſt Daughter ; the third to help him to pay a re- | 

lief to his Lord Paramount; whuch in my opinion ſounds as much as if 

the Tenants were bound by their Tenures to aid their Lord in all caſes of 

extraordinary charge (ſaving that the Lord could not diſtrain his Tg Glanv..9.c.8. 
S or 
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Ibid. for aidto his War) and this according to the Lords diſcretion ; for Glawvil 
faith that the Law determined nothing concerning the quantity or value 
. of theſe aids. Theſe were the Norman ways, and favoured fo much of 
Lordſhip, that within that age they were regulated : But that of reliefs 
was anancient ſacrifice , as of frſt-fruits of the Tenement to the Lord , 
in memorial of the firſt Lords favour in conferring that Tenement ; and it 
; 4, - was firſt ſetled in the Saxons time. The Lords Priviledge of power ex- 
NE. tended ſo far, as to diſtrain his Tenants into his own Court to anſwer to 
himſelf;in all cauſes that concerned his right; and ſo the Lord became both 
| Judge and Party ; which was ſoon felt and prevented,as ſhall appear here- 
after. Another priviledge of the Lords power , was over the Tenants 
Heir after the Tenants death, in the diſpoſing of the Body during the #:z- 
»ority and marriage of theſame. As touching the diſpoſing of the Body, 
the Lord either retained the fame in his own power , or committed the 
Glanv. 7.10. fame to others; and this was done either plexo jure, or rendring an ac- 
Tbid. c. 12. count. As concerning the marriage of the Females that are Heirs, or fo 
apparent , the Parents in their lite-time cannot marry them without the 
Lords conſent ; nor may they marry themſelves after their Parents death, 
without the ſame : and the Lords are bound to give their conſent, unleſs 
| they can ſhew cauſe to the contrary. Thelike alſo of the Tenants W- 
dows that have any Dowry in the Lands of fuch Tenure. - And by ſach- 
like means as theſe , the power of the Barons grew to that height , that 

in the lump it was too maſlie both for Prince and Commons. 
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x4 , Of the power of the laſt Will. | 

It is a received opinion, that at the common-Law no man could deviſe 

his Lands by his laſt iZ. If thereby it be conceived to be againſt com- 

mon reaſon , I ſhall not touch that ; but if againſt cuſtom of the ancient 

times,l muſt ſuſpend my concurrence therewith, until thoſe ancient times 

: be defined: for as yet I find no teſtimony ſufficient to aſſert that opini- 
on; but rather that the times hitherto had a facred opinion of the /a/? 

Will, as of the moſt ſerious, ſincere, and adviſed declaration of the moſt 

inward deſires of a man ; which was the main thing looked unto in 

all Conveyances,Yoluntas donatoris de cateroobſervetur. And therefore no- 

thing was more ordinary than for Kings in theſe times,as much as in them 

did lie, to diſpoſe of their Crowns by their /a/ſt Will. Thus King Fohn ap- 

An. 1216. pointed Henry the Third his cation ; and Richard the firſt deviſed the 

"roo, Crown to King Fohn; and Henry the firſt gave all his Lands to his Daugh- 
Malmsb.nov. ter ; and W;//jam the Conqueror by his /aſt Wi#, gave Normandy to Robert, 
wh England to William , and to Henry his Mothers Lands. If then theſe 
* things of greateſt moment under Heaven were ordinarily diſpoſed by 
the /aſt W:ll, was it then probable , that the ſmaller Free-holds fhould be 
of too high eſteem to be credited to ſuch Conveyances ? I would not be 
miſtaken, asif I thought that Crowns and Empires were at the diſpoſal 
of the laſt Will of the poſſeſlor ; nor do I think that either they were thus 
in this Kingdom , or that there is any reaſon that can patronize that opi- 
nion ; yet 1t will be apparent that Kings had no ſleight conceit of the /a/# 
Wl, and knew no ſuch infirmity in that manner ot conveyance, as is pre- 
tended ; or elſe would they never have ſpent that little breath left them 
Glanvil. I. 7. in vain. I have obſerved the words of Glawvi/ concerning this point , 
cap. 1-5 andI cannot find that he poſitively denyeth all conveyance of Land by 
Hl, but only in caſe of diſheriſon ; the ground whereof is, becauſe it 1s 


contrary to the conveyance of the Law ; and yet in that caſe alfo allow- 
th 
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eth of a diſpoſing power by conſent of the Heir ; which could never 
make good conveyance , if the WWi/7 in that caſe were abſolutely void , 
and therefore his Authority lies not in the way. Nor doth the particular 
cuſtoms of places diſcountenance , but rather advance this opinion: for 
if deviſes of Lands were incident to the Tenure in Gavel-k;»d, and that fo 
general in old time , asalſo to the. burgage Tenures,which were the rules 
of Corporations and Cities, 2/4: Leges Angie deperiri non poſſunt, nec de- Li. Gulielm. 
fraudari, nec violari , how can it be faid contrary to the common Law » ** ©" 
And therefore thoſe Conveyances of Lands by /a/t W317, that were in and 

after theſe times holden in uſe , ſeem to me rather remnants of the more 

general cuſtom , waſted by poſitive Laws, than particular cuſtoms grow- . 

ing up againſt the common rule. Ir is true, that the Clergy put a power M. Paris, 
into the Pope to alter the Law , as touching themſelves in ſome caſes : gent 
for Roger Arch-biſhop of Tork procured a faculty from the Pope to ordain, 118:. 

that no Eccleſiaſtical perſons Will ſhould be good , unleſs made in health , ——_— 
and not lying in extremity ; and that in ſuch caſes the Arch-biſhop ſhould fcreden. 
poſſeſs hicaſeſf of all ſuch parties goods: but as it laſted not long, ſo was fol. 587. 
himſelf made a preſident in the cale ; for being overtaken with death ere = —_ 6, 
he was provided , he made his} in his ſickneſs, and Ferry the Se- 

cond poſſeſſed himſelf of his Eſtate. - And it is as true, that Feme 

coverts in theſe days could make no W3/] of their reaſonable part , be- 

cauſe by the Saxon Law it belonged joyntly ro the Children. Nor could 

Zſarers continuing in that courle at the time of their death make their 

Wl, becauſe their perſonal Eſtate belonged to the King after their death, 

and their Lands to their Lords by eſcheat , although before death the 

lie open to no cenſure of Law: but this was, by an eſpecial Law made 

ſince the Conquerour's time ; for by the Saxon-Law they were reputed as 

Out-Laws. Nevertheleſs, all theſe do but ſtrengthen the general rule, 11, x44. 29] 
viz. That regulariy the laſt Will was holden in the general a good convey- | 
ance in Law. If the Will were only intended and not perfected , or no 

Will was made , then the Lands paſſed by deſcent, and the goods held G1any.L 7.c.5. 
courle according, to the Saxon Law , viz. the next Kinſmen and Friends <ap+8 | 
of the inteſtate did adminiſter , and as adminiſtrators, they might ſue by 

Writ out of the Kings Court , although the Clergy had now obtained fo 
much power, as for the recovery of a Legacy , or tor the determining of 

the validity of the W:// 1n its general nature, it was tranſmitted to the Ze- 

cleftaſtical Court. | | 


C H AP. LXIIL 


Of the Militia of this Kingdom during the Reign of theſe 
Kings. | 


I Undertake not the debate of right ; but as touching matter of fa&t 
ſhortly thus much : that from the Norman times the power of the Ms- 
litia reſted upon two principles; the one the Allegiance for the common 
defence of the King's perſon and honour, and Kingdom ; and in this caſe 
the King had the pbwer to levy the force of the Kingdom : nevertheleſs 
the caule was ſtill under the cognizance of the great Council, ſofar as to 
agree or diſavow the War, if they ſaw cauſe; as appeared in the defeQti- 
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ons of the Barons in the quarrel between King Steven and the Em- 
preſs', and between. King Fohn and his Barons. The other principle was 
the ſervice due to the Lord from the Tenant , and by vertue hereof ( e- 
ſpecially whenas the liberty of the Commons was in queſtion) the Mz- 
litia was ſwayed by the Lords , and they drew the people in Arms either 
one way or the other, as the caſe appeared to them :* the experience 
whereof the Kings from time to time felt , to their extream prejudice,and 
the Kingdoms damage. Nor did the former principle overſway the. 
latter, although it might ſeem more conſiderable, but only in the times 
of civil peace, when the Lords were quiet, and the people well-conceit- 
ed of the Kings aims in reference to the publick ; which happineſs it was 
Henry the Second's lot to enjoy : for he being a Prince eminent among(t 
Princes both' for endowments of mind and ot outward eſtate, not only 
gained honour abroad, but muclr more amongft his own people at home, 
who faw plainly that he was for Forraign employment of honour to the 
Kingdom ; and not only contented with what he had in E»g/and, but im- 
barqued together with the LZaity againſt the growing power of the Clergy, 
for the defence and honour of the priviledges of the Crown, wherein alto 
the Liberties of the people were included. They therefore were ſ{ccure in 
the Kings way , and ſuffered themſelves to be engaged unto the Crown 
further than they or their Anceſtors formerly had been , out of pretence 
of. ſudden extreme occaſions of the Kingdom , that would not be match- 
ed with the ordinary courſe of defence. For the King (finding by former 
experience that the way of Tenures was too lame a ſupply for his acqueſts 
abroad , and that it had proved little better than a broken reed to the 
Crown in caſe of diſpute with the people) aimed at a further reach than 
the Lords or Commons foreſaw ; and having learned a trick in Fraxce , 
brought it over "(although it was neither the firſt nor laſt trick that Eng- 
laid learned to their coſt from France) which was a new way of levying 
of Men and Arms for the War, by aſſeſſing upon every Xnights Fee, and 
«pon every Free-man of the value of fixteen Marks yearly , their certain 
Arms ; and upon every Free man of ten Marks yearly value, their certain 
Arms; and upon every Burgeſs and Free-man of an we os value, their cer- 
tain Arms. 2. That theſe ſhould be ready prepared againſt a certain day. 
3- That they ſhould be kept and ——_— from time to time in the Kings 
Service, and at his command. 4. That they ſhould not be lent pledged, ſold, 
or given away. 5. That in caſe of death they ſhould deſcend to the Heir , 
who if under age, ſhould find a man to ſerve in his ſtead. 6. That in caſe 


 .theowner were able, he ſhould be ready at a certain day with his Arms for 


the ſervice of the King, ad fidem Domini Regis & Regni ſui. 7. That 
unto this every man ſhould be Sworn. 1 call this a new way of levying of 

Arms and Men » not but that formerly other Free-men and Burgeſles 
found Arms, albeit they held not by Xnight ſervice ; for it was ſo ordain- 
ed by the Conquerors Laws formerly uſed : but now the King thruſt in 
two clauſes (beſides the altering of the Arms) the one concerning the Oath 
whereby all men became bound ; the other concerning the raiſing and 
ordering of Men and Arms, which here ſeems to be reterred to the King 
only, and in his ſervice ;and this I grant may imply much in common ca- 
pacity,v/z.that all the power of the Militia is in Henry the Second. But this 
trick catched not the people according to the Kings meaning : for the 
words ad fidemRegis & Regniſtill left a muſe for the people to eſcape,if they 
were called out againſt their duty to the Xingdom; and taught the PEP 
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which is not yet. repealed, viz. That what is not according to their Faith tg 
the Kingdom, is not according to their Faith to the King. And therefore they 
could find in their hearts tometimes to fit ſtill at home, when they were 
called forth to War : as may appear in one paſlage in the days of King 
Fohn, who had gathered together an Army for the oppoſing of foraign 
Power, at ſuch time as the Pope had done his worſt againſt him and the 
whole Kingdom; which Army was of ſuch conſiderable ſtrength , as 
I believe none ſince the Conqueſt to this day exceeded or parallell'd it : 
But the King's mean ſubmiſſion to the Pope's Legat ſo diſtaſted the No- 
Bles and People, as they left him to his own ſhifts; and that in ſuch man- 
ner, as although afterwards he had advantage of them, and liberty enough 
to have raiſed an Army to have ſtrengthned himſelf againſt the No#les, 
yet the Lords coming from Loydon, brought on the ſudden ſuch a party 
as the King was not able to withſtand ; and ſohe came off with that con- 
. cluſion made at Renny mead, which though in it ſelf was honourable, yet 
loſt the King ſo much the more, becauſe it was rather gained from him, 


than made by him. 


CHAP. IXIV. 
Of the Government of Henry the third, Edward the firſt, and 


Edward the ſecond, Kings of England. And firſt, a general . 
view of the diſpoſition of their Government. 


Ne hundred and ten years more I have together taken up, to add a 
() period to this firſt part of diſcourſe concerning Enghſh Govern- 
ment ; principally becauſe one ſpirit of arbitrary rule from King John,ſeem- 
eth to breath throughout the whole, and therewith did expire. 

The firſt that preſents himſelf is Ferry the third, begotten by King 
Fohn when he was in the very firſt enterprize of oppreſſion that occaſio- 
ned the firſt Baroxs bloudy Wars, and which this King was ſo miſerable 
as to continue for the greateſt part of his Life and Reign , and yet ſo hap- 
Py as to ſee it ended about four years before he died. Although the foul 
be not ingendred from the parent, yet the temperature of the body of 
the Child doth ſometimes ſo attemper the motion of. the ſoul, that there 
is in the Child the very image of the Father's mind : and this Zeyry the 
third lively expreſſed , being ſo like unto his Father John in 'his worſt 
* courſe, as if his Father's own ſpirit had entred into him, and animated him 
in all his ways. He brought in with him the firſt preſident of Confci- 
ence 1n point of Succeſſion by inheritance in the Eng/iſh Throne ; for 
the ſtream of probabilities was againſt him. He was a Child, and the 
times required a compleat man, and a man for War. He was the Child 
of King Fohn, whoſe demerits of the State were now freſh in the minds 
of all men. He was alſo deſigned to the Throne by his Father's /af 
Will; which was a dangerous preſident for them to admit, who had but 1; pre. 
even now withſtood King Fohr's depoſiting of the Crown in the Pope's An. 1216. 
hands, as not being in the power of a King of Eng/azd to diſpoſe of his 
Crown according to his own will. Yet leaping over all theſe conſidera- 
tions, and looking on Ferry the third as the Child of a King, that by good 
nouriture might prove a wiſe and juſt King , they cloſed about this ſpark, 
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in hope it might bring forth a flame whereby to warm themſelves in ſtor- 
my times. Nor did their hopes ſoon periſh : for, during his minority, 
the King was wiſe to follow good Counſel, and by it purged our all the 
ill humours that the Kingdom had contratted in the raſh diſtempers of 
his Fathers government. Nor did he onely follow the countels of others 
herein, but even at ſuch times as their counſels croſſed , he choſe thoſe 
Counſels that ſuited with the moſt popular way ; as is to be ſeen in the 
different counſels of the Archbiſhop of Canterbury and William Briware, 
And yet two things troubled much thoſe times : one, that they were 
times of parties ; the other, that the Protector was ſomewhat too excel- 
lent to be a meer ſervant; and it is hard for the Eg/i/þ Nobility to cn- 
dure him to be greater ; although it = ſeem reaſonable that they 
that are thought worthy to govern a King, ſhould be much more worthy 
to govern themſelves. But the Pope put an end to all occaſion of que- 
ſtion hereabout ; for by his Brief he declares the King to be ſixteen years 
old, and of age to govern himſelf; and therefore all Caſtles are forthwith 
tobe rendred up into the King's hands. This proved the rock of oftence, 
whilſt ſome obeyed the Pope, and were impugners of thoſe that put more 
confidence in the Caſtles than in the Kings good nature. Hence firſt 
ſprang a civil broil, thence want of money, then a Parliament , wherein 
the Grand Charter of Eng/ands Liberties ofice more was exchanged for a 
fum of Money. Thus God wheeled about ſucceſſes. But the King ha- 
ving paſſed over his tame age under the Government of wiſe Counſcllors, 
and by this time beginning to feel liberty , it was his hard condition to 
meet with want of Money ; and worſe, to meet with ill Counſellors, 
which ſerved him with ill advice, that the Grand Charter would keep him 
down , make him continually poor, and in ſtate of pupillage. To this 
giving credit, it ſhaped an Idea in his mind that would never out for for- 
ty years after ; and thus adviſed, he neglects his own engagement, defies 
the Government that by his Royal word, and the Kings his predeceſſors, 


 1n cool bloud had been ſetled : and that he might do this without check 


of Conſcience , he forbad the ſtudy of the Law, that ſo it might die 
without heir , and he have all by Eſcheat. This fadded the Eng/i/h, and 
made them drive heavily : the King ( to add more firengh ) brought in 
Foraignersand foraign Councils; and then all was at ſtand. The Coun- 
cils were for new ways. The great deſigne was to get money to ſupply 
the King's wants ; and as great a deſigne was to keep the King in want : 
otherwiſe it had been eafie for thoſe at the helm to have ſtopped the 
concourſe of Foraigners ( other than themſelves ) from abroad; rhe con- 
fluence of the Queens poorer Allies, laviſh entertainment, profuſe rewards, 
cheats from Rome , and all in neceſſitous times. But ſtrangers, to main- 
tain their own intereſts, muſt maintain ſtrangeneſs between the King and 
his Subjets. To ſupply therefore theſe neceſſities, all ſhifts are uſed, as 
revoking of Charters, diſplacing of Officers, and fining them, Aforeſtations, 
with a train of oppreſſions depending thereon , Fines and Amercements, 
corrupt Advancements, Loans , and many tricks to make rich men offen- 
ders, eſpecially projets upon the City of Lovdon. Nevertheleſs all pro- 


| vedinfinitely ſhort of his disburſements;ſo as at times he is neceſſitated to 


call Parliaments, and let them know his wants. At the firſt the people are 
ſenſible,and allow ſupply ; but after by experience finding themſelves hurt 
by their ſupplies to the King , they grant upon conditions of renewing 
the power of the Great Charter ; and many promiſes paſs from the King 


to that end, and after that Oaths, and yet no performance : This makes 
; the 
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the people abſolutely deny ſuppkes. Then the King pretends Wars in Frazce, 
Wars in Scotland, and Wars againſt the Infidels in the ZZoly-land, whither 
he is going : the people upon {uch groundsgive him aids ;: but finding all 
but pretences, or ill ſucceſs of ſuch enterprizes, they are kardned agfinft 
ſupplies of him for the Holy War. Then he ſeems penitent, and pours 
out new promiſes, ſealed with the moſt ſolemn execration that is tobe 
found in the Womb of Story, and fo punctually recorded, as if God 
would have all generations to remember it as the ſeal of the. Covenantbe- 
tween the King of England and his people ;- and therefore I cannot omit 
it. | , _ | 

' Tt was done in full Parliament, where the Lords Temporal and Spiritu- M. Paris 
al, Knights, and others of the Clergy, all ſtanding with their Tapers bur- ** 1253 
ning. The King himſelf alſo ſtanding with a chearly contenance , -hol- 

ding his open hand upon his breſt, the Archbiſhop pronounced this Curſe 
enſuing. | 


By the authority of God omnipotent, of the Son, and of the Foly Ghoſt, antl 
of the glorious Mother of God the Virgin Mary , and of the Veſſed Apoſtles 
Peter and Paul,and of all the other Apoſtles,and of the Holy Martyr and Arch- 
biſhop Thomas, and of all the Martyrs, and of the bleſſed Edward King 
of TO and of all Confeſſors and Virgins , and of all the Saints of 
Go | | 


We Excommunicate and Anathematize, and ſequeſter from our holy Mother 
the Church, all thoſe which henceforth knowingly and malitioufly ſhall deprive 
or ſpoil Churches of their right. | 5 | BY223 

And all thoſe rhat ſhall by any art or wit raſhly violate , diminiſh , or 
change, ſecretly or openly, in deed; word, or counſel, by croſſing in part or whole 
ie Eclefraſtical liberties, or ancient approved cuſtoms of the Kingdom, eſpe- 
cially rhe Liberties and free Cuſtoms which are contained in the Charters 
the common Liberties of England; and the Foreſts granted by our Lord the 
King to the Archbiſhops, Biſhops, Prelates, Earls, Barons, Knights, and Free- 
holders. | 

And all thoſe who have publiſhed , or being publiſhed have obſerved any 
thing againſt them or their Statutes, or which have oghe in any cuſtoms, 
or being brought in have obſerved ; and all Writers of Ordinances or Councils, 
or Executioners, or ſuch as ſhall judge by ſuch things. 

AII ſuch as are knowingly guilty of any ſuch matters , ſhall ipſo fatto incur 
this Sentence : ſuch as are ignorantly guilty ſhall incur the ſame cenſure, if be- 
ing admoniſhed he amend not within fifteen _ after admonition. | 

In the ſame cenſure are comprehended all perturbers of the peace of the 
K, ing and Kingdom : for everlaſting memory whereof, we have hereunto put our 
Seals. 

And then all throwing down their Tapers extinguiſhed and ſmoaking, 
they faid, So let all that ſhall go againſt this curſe be extinft , and ſtink in 
Fell, The King all the while continuing in the poſture above-mentio- 
ned, faid, So God? me help, I will obſerve all theſe things fincerely and faith- 
fully, as I am a Man,as I am a Chriſtian,as I am a Knight,as I am a King, crow- 
ned and anointed. | 


__ 


If we ſhall pare away the ſuperſtitious ceremonies, and conſider divine 
providence, we may ſearch intoall Hiſtories of all ages, and we ſhall not 
find a parallel hereunto; ſo ſeriouſly compoſed, ſolemnly pronounced, 
with an- Ames from the repreſentative body of the whole Kingdom, put 

| | in 
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in writing under ſeal , preſerved to poſterity ; vindicated by God him- 
felf in the ruine of fo many eppoſers. And yet the duſt of time hath 
almoſt buried this out of the thoughts of men; fo as' few even of ſuch 
as know it, de ſeriouſly confider how far it may yet and even now be 
charged upon the account of this Nation. Serious as it was, it was ſoon 
forgotten: nor would the King be long holden with promiſes, ſome un- 
happy Star ſtruck him in his birth : he had been too hard for his pro- 
miſes ; and now having the Pope at his Elbow, he can diſpence with his 
Oath , and bid defiance to an Execration : and in flat defiance of the 
Grand-Charter profeſſeth oppreſſion , accumulates torreign Counſellors, 
and forreign Guards, contemns his own people , uſhers in the Pope's 
Extortions upon them to fill up the meaſure: thrives in nothing but in 
the match of his Son and Succeflor with a Siſter of Span, and yet that 
alſo helps to haſten on the publick poverty , and that a Parliament that 
_ brought forth a bloudy iffue; although not by any natural power, but 
occaſionally. For the Barons mean now no longer to truſt to promiſes ; 
ſtrangers are baniſhed the Realm , and others ot the Erg/zfþ bloud ſtep- 
ped into their places and Revenues. But this was not all, the King 
muſt confirm the Grand-Charter ; and thereto he addeth not onely his 
own Oath, but cauſeth the Prince his Son to confirm the fame in like 
manner. It is likewiſe propounded to him , that the chief Officers of 
the Kingdom may be choſen ſuch as the Parliament ſhall like of And 
that other Laws meet for the government of the Kingdom might be 
eſtabliſhed : of all theſe the King made no bones. And to make men 
believe that he was in good earneſt , he was contented to diſrobe and 
Dade difarm himſelf, and inveſt the Barors both with Sword and Scepter, 
retaining nothing but the Crown for himſelf. This had been fafety e- 
nough tor the Kingdom ,: but that it was a concluſion without an a- 
greement ; for as it was on the King's part made from a principle of ſhame 
and fear , fo it was determined in anger ; for after that the King had 
been thus dreſt and girt for the ſpace ot Four or Five years, ( whatloever 
he thought all the while it is no matter ) he began firſt to ſtretch his 
Conſcience, and having the Pope's Diſpenſation to help, ſoon makes 
his Oath to fly aſſunder ( although his Son had for the preſent more 
Conſcience.) But the other girt held more ſtoutly , for the Lords had 
the Sword chained to their Arm by the King's own grant. Liceat om- 
nibus in regno noſtro contra nos inſurgere, & ad gravamen noſtrum opem & 
Dan. an. 1258, ®peram dare , ac fi nobis in nullo tenerentur ; and the Lords maintained 
their hold , though not without ſome jealouſies amongſt themſelves. 
And it is very probable had the King been a little longer breathed 
with patience , he might have had his will upon eafier terms: for the 
Lords were not fo jealous of one another as the Commons were jea- 
lous of the Lords, that they meaned to rule onely for themſelves. But 
the King now being in a wood, and bemired, ſo as he muſt now reſolve 
to get all or loſe all, and ſo either fatisfie his natural deſires, or the re- 
mainder of his politick power, entred the field with the aid of thoſe 
Commons that choſe rather to be oppreſſed by one King than many 
Lords. And thus the Lords received the firſt blow, and gave the firſt 
foil : Afterwards being worſted by their own diviſions and jealouſtes, 
they left a victory to the King that-might have made him abſolute, 
if he had been moderate; but purſuing revenge too far, he was diſtaſted 
| of his own party that looked on him as a Polyphemus that intended to 


devour the Enemy firſt , that he might more freely feaſt upon —_— 
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ſelves in the iſſue. This made victory follow the King atar off, and 
taught the King that the end of Civil War muſt be attended with mo- 
deration in the Conquerour, fo far as may ſtand with publick fatety ; or 
otherwiſe he that is Conquerour to day by Sword , may be conquered 
to morrow by Jealouſie. Thus many humours conſumed , and all parts 
tired after four years continual War, the State cometh to its right Wits. 
The King's gains in all this bloudy ſweat may be ſummed up in two 


heads. Firſt, that he had liberty to chuſe his principal Officers of State 


by advice of the Lords, and them alſo to diſplace by like Counſel. Se- 
condly, in that he gained ( though at a dear rate ) wiſdom to obſerve the 
ſtate of affairs, and to apply himſelf according to occaſion : ſo lived 
Henry the third for three or four years after thele troubles; long enough 
to let the World know that he was able to govern like an Exg/:/þ 
King, and to teach his Son by his own late experience to be a wiſe gover- 
nour betimes. 


— 


For Edward the firſt being trained up in the Tragedy of a Civil War, Edvard Is 


wherein he was one of the chief actors ; and having expiated the blou- 
dy way of his riotous youth by his Holy War , as they called it ; 
now he betakes himſelf to amends making, by Juſtice in Govern- 
ment ; having found by his Father's experience, that a Kingdom well go- 
verned ( like good husbandry ) preſerves the owner, but being neglected 
deſtroys both. | E. | 

He came over in his third year in Augyſt ,| was crowned in September, 
ſummoned a Parliament in Februar following , but adjourned it till after 
Eaſter : and then it is found that tae Church of late had been ill go- 
verned ; the Clergy-men grieved by many ways , the people otherwiſe 
handled than they ought to be,the Peaceill kept,the Laws leſs uſed,and De- 
linquents leſs puniſhed than was meet; and in the ſence of theſe incon- 
veniencies were the Laws of Weſtminſter the firſt made; wherein the world 
_ may ſee the great difference between the Prince and the King in one and 
the ſame man. | | | 

The moſt part of thoſe Laws were little other than plaiſters applied 
to particular botches of thoſe times ; wherein the King dealt with a ten- 
der hand, as if he feared to ulcerate any part , and eſpecially the Cler- 
gze, and thereiorc delivered the laſt Law in a petitionary way to the 
Clergie, becauſe it concerned the execution of Juſtice in prohibited times, 
and yet bound up all with a ſalve to himſelf and his prerogative, like a 
wiſe King, that would neither loſe right, nor do rong; nor yet ſtickle to 
debate with his Subje&s now, whenas his eye was upon a further mark. 


\ For Leolin the Prince of Wales had affronted him; and though he could walfing. 45. 


not endure aftronts, yet could he diſſemble them for advantage ; and fo 
he ſuffered the Parliament to run its courſe, that he might have done the 
ſooner. Otherwiſe he had a ſeed of his Father's conceit that Laws are not 
made for Kings, as appeared afterward: for after he had gotten his Army 
into the field, he took a ffteenth which was granted to his Father, and this 


was znaudito more : but there was no diſputing with power , and there- m. weſtm. 
fore the Subject mult be contented rather to ſcore it up againſt the future, 4* 1275: 


. than require preſent pay ; ſo dangerous a thing it is for Eng/and,that Kings 
ſhould have accaſion to gather Armies, though for never ſo honourable 
employment. 4 = | 

The Welſh chaſe is hotly purſued, yet it did not rid much way ; for it 
coſt the Engliſh a voyage of nine years travel before they could attain the 
ſhore, although it had been often within their view. It may be the King 
S- found 


ca. 
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found it advantageous for his Government, to maintain an Army in the 
field under the colour of the Welſh War, that he might more bow his 
Subje&s to his own bent : for during theſe Wars, the King made many 
breathings, and took time to look to the husbanding of his own Revenue, 
as thoſe Ordinances called Extenta manerii , and Oficium Coronatoris, do 
witneſs, and the Statute of Bigamz. But the people were not altogether 
yet tamed ; for the times being ſtill in Wars, and they occaſioning much 


waſte of Treaſure, put the King to the utmoſt pitch of good Husbandry, 


M. Weſtm. 
Polyd. virg. 


and one degree beyond the ſame : ſo as under colour of ſeizing his own, 
he ſwept upalſo the Priviledges and Liberties of his Subjects ; ſome Au- 
thors reciting the complaints of the Church-mex, others of the Laity : fo 
as it ſeemeth the King was no reſpe&er of perſons but his own. This, 
and others not unlike, had almoſt occaſioned another Combuſtion, had 
not the meeting at Glouceſter ſetled things for the preſent, by referring the 
right of Franchiſes to debate in the Eyer, and ordering reſeizure of ſuch Li- 
berties into the Subje&ts hands, whereof they had been diſpoſleſſed by Quo 
warranto, and Quo jare, under colour of the fourth Chapter of the Statute 
of Bigams. ; 

Nevertheleſs, however debonair the King ſeemed to be, the fore between 
him and his Subjects was not fully cured ; nor did the Lords truſt him fur- 
ther than needs muſt : for whether they ſerved in the Field, or met at 
Council, ſtill they were armed ; and during this daring of each other,were 
many profitable Laws made, whilſt neither party durſt venture bloodſhed 
in touching too nigh upon the Priviledges of each other, principally be- 
cauſe the affairs in Wales were but laid aſleep, and upon reviving, might 
turn the ballance to either ſide. 

The Wars awake again, and therein are conſumed nigh five years more 
of the King's Reign ; 1o as whatever his intent was, he could have hitherto 
little opportunity to efteCct any thing for the advancement of the Prero- 
gative of the Crown at home : Nor had he ſcarcely breathed himſelf and 
Army from the Welſh Wars, but he found both France and Scotland his E- 
nemies at once. "The King faced onely the firſt, and fought the ſecond ; 
which held him work the remainder of his days : and at the fame time alſo 
he arrayed both the Clergy and Laity at his own home, as if Providence 
had given him ſecurity for the good behaviour ; and yet it failed him in 
the iſſue, and left him to the cenſure of the World, whether his Juſtice was 
{pontaneous,or by neceſſity ; for as yet he held the Grand Charter at parley, 
and therefore was rather eyed,than much truſted : Albeit he was put upon 


_ confidence in the SubjeCts diſcretion for aid of him in his continual underta- 


kings: nordid they diſclaim him herein, however chargeable it was ; for all 
ſeem willing he ſhould be employed any where,ſfo as not within the fourSeas. 

It is probable the King knew it, and therefore having made a Voyage 
into France, he changed the Scene of War, but to the other ſide as it were 
of a River, in hope his Lords would follow ; but it would not be. This an- 
gred him, and he them : nor would his Clergy allow him any aid Papa #- 


 conſulto,and therefore he outs them from his prote&tion. Theſe and his ir- 


Walſing. 69. 


regular preparations by War, by ſummons not onely of his Knights,but all 
other that held Land worth 201. per annum, and Taxes impoſed by an ar- 
bitrary way, increaſed Rancor into a kind of State-ſcoul, little better than a 
Quarrel. For appeaſing whereof, the King granted a conſultation upon a 
prohibition, and unto both Clergy and Laity a confirmation of the Grand 
Charter at the long run, and allowed it as the common Law of the King- 
dom; and ſeconded the fame with many ſucceeding confirmations, P 
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the twenty ſeven and twenty eighth years of his Reign, as if he had 
utterly renounced all thought of a contrary way. But the Statute in his 25 Edv. 7. 
28th year had a ſting in the tail that was as ill as his ſaving of ancient 

aids and priſals, which was in the Statute of confirmation of the Charters, 

though it were omitted in this Statute; for the faving was of ſuch a ſence 

as time and occaſion would move the King's heart to make it : and thus 

this Statute became like a Zocus Pocus, a thing to ſtill the people for. the 

preſent, and ſerve the King's turn, that he might more freely intend the 
conqueſt of the Scots ; which once done, he might, if he would, try ma- 

ſteries with Eg/and. But God would not have it ſo; the King in Scor- 

land had power to take,but could not overtake ; and the Scots,like birds of 

the prey, had wit enough to fly away, and courage enough to return upon 
advantages : and fo the King was lett to hunt the wind, which made him 

to return. =: 

He might now expeCt the applauſe of his people for his good ſucceſs, i 
and the terrour of thoſe that had ſtopped the broad way of his extrava- 
gant Prerogative ; and therefore looks big, rubs up old fores, and ( ha- 
ving his Army yet in the field ) ſends for thoſe Lords that would not fol- 
low him in his Wars in Flanders. All come and ſubmit, and as it were 
in ſo many words let the King know that all Eg/and is now tame , and 
like to be ridden at his diſcretion. And now there's nothing in his way 
but the fatal execration, which he feared, not in relation to God's anger ; 
bur rather to the exaſperated Clergie, and the dread of the Pope's dire- 
ful Thunder-bolt. To avoid this ſtorm, he procures a Diſpenfation from 
Rome to perjure and oppreſs without fin; a trick that he learned of his 
Father, and hid it within his breaſt, till now about two years before his 
end he brings it forth, to tell all the world that hitherto he had been 
juſt againſt his will, But having obtained his purpoſe , he neverthe- 
leſs miſſeth of hisend; for a new King of Scots ( our old good enemies ) 
by divine providence ſuddenly croſſed his way before him; and now it 
boots not to contend for arbitrary rule in Eng/and, and loſe the Crown 
of Scotland , which he once thought he had ture ; he faces about there- 
fore, and having ſpoken fair to his people , for Scotland he goes. Thus 
if all were not in a Parentheſis, the King intended a good period; but 
God onely knows what his furtheſt reach would have been. if he had 
returned , for he was taken out of this warld in Scozlard, and fo left this 
his government ſomewhat like an imperfect ſentence. 

His Son Edward ſhould have compleated it, but that he wanted his Edward 2; 
Father's ſence, and had too much of his Grandfather's ſuperbient hu- 
mour , that meeting with a ſtiff ſpirit , and a weak mind, brought ſud- 
den fire into the courſe of government, till it conſumed it ſelf in its own 
flame. For this King having newly flipt out of a bondage of wiſe Go- 
vernment under his Father, ran the wild chaſe after raſh deſires , ſpen- 
ding his former time in inordinate love , and his latter time upon re- 
vengeful anger, little inferiour to rage; and fo in his whole government 
was ſcarce his own man. His love was a precedent of a ſtrange nature, 
that commanded him from all the contentments of his Kingdom to ſerve 
one man, a ſtranger, and proſtitute toall manner of licentiouſneſs, meer- 
ly for ſome perſonal endowments. It ſhews that his judgement was 
weak, and his affetions ſtrong ; and in that more weak, becauſe he difco- 
vered it before he was crowned : like ſome of the weakeſt of the weaker 
Sex, the birth of whoſe minds are born aſſoon as they are conceived, and 
fpeak aſſoon as they are born. It is true, that the bravery of ſpirit me 
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work after abſoluteneſs in Kings,under the colour of ſome kind of wiſdom. 
Bur it is one thing to rule without Law, and another to live without Rule ; 
the one daſhes againſt the Law of an Eng/iſh King, and may put on the 
name of Policy, but the other deſtroys the Law of mankind, and can bear 
no better name than of bratiſh deſire. | 5 

All the while Gaveſor was in view, we find nothing concerning Com- 
monwealth, or monument of Parliament, faving two Ordinances made by 
the King, and ſuch Lords as ſuted to the King's way, rather than to his 
wants. The firſt was that de militibus, the other de frangentibus priſonam ; 
for all the King's labour was to royallize Gaveſton into as high a pitch as he 
could, and fo to amaze his own eye-ſight with'contemplating the goodli- 
neſs of his perſon. So as Gaveſtox is become the Image of the King, and 
preſents his beams and influence - into all parts of the Kingdom ; and ac- 
cording to his Aſpe&t they often change and wane, and yet at the beſt 
were but as in a miſty night. 

The Barons liked not this condition of State-Idolatry ; they were willing 
to adore the King, but they could not bow to an Image : they deſired 
nothing more,than that their King might ſhine in his proper glory. Thrice 
is Gaveſton baniſhed, thrice he returns; the laſt occaſioned another Civil 
War, wherein Gaveſton loſt his head. Thus the Lords removed the E-- 
clipſe, but ( little the better thereby ) they find it a vain labour to compel 
the Sun to ſhine by force, when it hath no light. Though Gave/ton be 
gone, the miſt of foreign Councils prevail ; this was bred in the Bloud, 
ed with Bloud , and ended in Bloud. Through the Glaſs of foreign 
Councils all things ſeem of foreign colour ; the King to the People, and 
the People to him. The King at length begins to ſee himſelf underva- 
tued, and that it began in himſelt ; ventures himſelf into the Wars 
with Scotland to win honour ; goes with much ſplendour, but returns 
with the greateſt blot that ever Eng/iſh King ſuffered, confounded a- 
broad, and ſlighted at home. For the braveſt men, by ill ſucceſs, are loſt 
in common opinion ;. or, to ſpeak in a higher ſtrain, where God doth not 
bleſs, manwill not. The King thus almoſt annihilated, catches hold of 
Rome, fawns on the Clergy, paſſes to them the Ordinances of Articulz 
Clerz, and de prifis boms Cleri : which loſt the Free-men no Rignt, al- 
though it concluded the Crown. And to careſs the Commons, made 
the Statute de Yice-comitibus , and the City of London likewiſe by the 
Statute de Gaveletto. But God faw all forts of men run at riot, and 
ſends in upon the Nation Plague, Famine, and other extraordinary Teſti- 
monies of his diſpleaſure, even to the wonderment of other Nations; and 
this brought a kind of ſobriety into Aﬀairs, made all forts tame, and 
for the preſent onely prepared them for better times. For the King's 
time of longing again is come , and he muſt have new Play-fellows ; 
finds the Spencers, or rather was found of them ; they grow in honour al- 
moſt beyond the reach of the Nobles, but not beyond their envy ; and 
are more ſecure than Gaveſton in this, that in their firſt ſprouting the 
King's Council ſerved himſelf and them to keep in with the Commons by 
making good Laws ; ſuch as the Statutes at Tork, of Efſoyns, Attaints 
of Furors, Levying of Fines, and Eſtreats into the Exchequer, &c. all of 
them promiſing good Government. The Baroxs nevertheleſs liked not 
the Spencers greatneſs, and being by ſeveral occaſions exaſperated , 
joyn in one, and occaſion a new War: The King, aided by the 
Commons ( who yet thought better of the King than of the Barons, 


whom they faw prejudiced rather out of ſel-apprehenſions , _ 
: the 


——_—___ 


The Government of un " $ Kings of England. 8 | 37 


the publick good ) prevailed againſt the Baroys, and made them the firſt 
preſident of death upon the Scaffold. = + 
Now the Spencers are Lords alone, thinking themſelves above the 

reach of the once-formidable Barons, and the Commons too inferiour for 
their reſpe&t. Thus lifted up, they take a flight like that of /carus. They 
had ſo much of the King's heart, as they could not ſpare any part there- 
of to the Queen ; and ſhe being as loth to:ſpare ſo much for them as they 
had, retired with the Prince to a relief which they brought from beyond 
Sea, and with whom both Lords and Commons joyn. The favourites. 
miſſing of their wonted wings , come down faſter than they aſcended ; 
and together with them, the King himſelf , all of them irrecoverably. 
Thus favourites, inſtead of Cement between Prince and people,. becoming 
rocks of offence , bring ruine ſometimes toall , but always to them- 
ſelves. | | 

_The King forefaw the ſtorm , and thought it ſafeſt firſt tocry truce 
with the people, and come to agreement. with them by common conſent, 
for the extent of his Prerogatzve in 'certain particular caſes queſtionable ; prerog. Reg; 
and this ſummed up, became a Statute for future times, to be a ze plus 77 Edv. 2. 
altra between the King and people. The like agreement likewiſe was Star. de 
concerning ſervices of Tenants to their Lords ; andan Oath framed to mag: 
vindicate them from all encroachments. And ſomething was done to 
calm the Clergze for the demoliſhing of the 7eniplar-XKnights ; but the Star. Templar: 
wound was incurable; words are not believed, if a&tions do not ſucceed ; 
nor will Oaths now made to bind Kings, Biſhops , Counſellors of State, 
Sheriffs, Mayors, Bailiffs, or Judges, to juſtice ; nor direCtions for regula- 
ting of Courts , nor Ordinances againſt falſe Moneys and Weights , nor 
all of them, ſettle the people; but they adhere to the Queen , burning 
with jealouſie againſt the King , and both her ſelf and the Lords with 
rage againſt the Spencers. The King flies , and being forſaken of the peo- 
Ple, the Lords, the Clergie, his own Son, and the Wite of his own boſom, 
and of God himſelf, as the moſt abſolute abject that ever ſwayed the Scep- 
ter, loſt the ſame; and being made a monument of Gods revenge upon 
inordinate defires in a King, and of the Exz/iſh people, being enraged, not 
long ſurviving his demiſe , he died a death meet to be for ever blotted out 
of the thoughts of all Subjects, but to be had ineverlaſting remembrance 
of all Kings. For if a Kingdom or Parliament miſleads the King , at the 
worſt he is but miſled by his Council ; but if he be drawn aſide by favo- 
rites, he muſt thank his own luſt : in the one,he hath but the leaſt ſhare in 
the burthen; in the other,he muſt bear the whole. 


—_—_—__—C—_——___—_— 


prom—_— 


CHA P. LXV. 


Of the condition of the Nobility of England , zill the time 
Edward the Third. 7 7 


N Ow was Prerogative mounted up to the higheſt pitch, or endeavou- 
red fo to be; either through the weakneſs or power of theſe Kings, 
of whom the firſt and laſt had little to ground upon but their own wil - 
and the other, I mean Edward the firſt, had more wiſdom and power, but 


was otherwiſe diſtraCted by foraign and more urgent employments ; fo = 
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the work fainted before it came to its full period. The conteſt was be- 
tween the King and Barons, who till thoſe days were rather the great and 
richer ſort of men, than Peers , although they alſo were of the number. 


' I am not fo ſharp-ſighted as to reach the utmoſt intentions of the Lords : 


_ 


but their pretences are of ſuch publick nature , as it 1s plain, that it- their 


.private intereſt was wrapped up therein, they were inſeparable: And I 


ſhall never quarrel the Lords aim at private reſpects, whenas it is plain, 
the publick was ſo importantly concerned ; and yet I will not juſtifie all 
that I find written concerning their Words and Actions. The Speech of 
the E. of Cornwal to his his elder Brother, and King Zexry the Third , 7 
will neither render up my C aſtle , nor depart the Kingdom , but by the jude- 
ment of the Peers; and of Simon the E. of Leiceſter to the ſame King, that 
he lyed, and were he not a King, the Earl would make him repent his word ; 
and of the Lords, that they would drive the King out of his Kingdom, and 
ele# another ; and of the FE. Marſhal to Edward the firlt, that he would 
neither go into Gaſcoine, nor hang; and ſuch other, do favour of paſſion (e- 
ſpecially that of the E. of Leiceſter and the Lords) and may ſeem harſh 
and unmannerly ; and yet may admit of ſome allay, if the general rude- 
neſs of the time, the King's injurious provocations , and the paſſions of 
cholerick men, be weighed together. Yet will not all theſe trench upon 
the cauſe, nor render the ſtate of the Lords too high, or diſproportiona- 
ble to their place in the policy of the Kingdom of England , as things 
then ſtood : I fay,it was not diſproportionable ; for where the degree ot a 
King was mounting up to ſuch a pitch as to be above Law, the Lords ex- 
ceeded not their places in preſſing him with their Counſels to conform to 
the Laws ; and in maintaining that truſt that was repoſed in them,in keep- 
ing off ſuch ſiniſter Counſels and invaſions as might violate the Laws and 
Liberties, or hinder the current of Juſtice ; concerning which I ſhall ſhort- 
ly ſtate the caſe, and leave it to the cenſure of others. The Government 
of the people of this Nation in their original, was Democratical, mixt 
with an Arifocracie, if any credit be to be given to that little light of Hi- 
ſtory that is left unto us from thoſe ancient times. Afterwards, when 
they fwarmed from their hive in Forreign parts, and came over hither, 
they came in 2 warlike manner, under one conducter, whom they called 
a King ; whoſe power , whatever in the War, yet in time of peace was 
not of that heiglit as to rule alone ; T mean, that whereas the Lords for- 
merly had the principal executory power of Laws ſetled in them , they 
never were abſolutely deveſted of that power by the acceſs of a King ; 
nor was the King ever poſſeſkd of all that power , nor wasit ever given 
to him ; but the Lords did ever hold that power, the King concurring 
with them ; and in caſe the King would not concur , the people general- 
ly ſided with theLords, and fo in concluſion the King ſuffered in the 
quarrel. From this ground did arife from time to time the wandrings of 
the people in elefting and depoſing their Kings during the Saxon times. 
Nor did nor could the Norman Williams ſhake oft this co-partnerſhip, but 


were many times, as well as other enſuing Princes, perſwaded againſt 


their own minds and plotted deſires. Nor can it otherways be ſuppoſed 
where Councilsare ſetled; for whereto ſerve they, if (notwithſtanding 
them) tht King may go the way of his inordinate deſire? If the Lords 
then did appear againſt theſe Kings whereof we treat, in caſes where they 
appeared againſt the Laws and Liberties of the people ; it was neither 
new, nor ſo heinous as it isnoiſed , for them (who are equally, if not 


more entruſted with the Common-wealth than the King , by how = 
the 


tt ts. a. x. a 1 2G 
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the Counſellors are truſted more than the Counſcelled) to be true, for the 
maintenance of their truſt, in caſe the King ſhall deſert his. But the grea- 
ter queſtion is concerning the manner by Threats and War. It is as pro- 
bable, I grant, that the Lords uſed the one as the other ; for it was the 
common vice of the times to be rugged : yet if we ſhall add to what 
hath been already faid, firſt, that Xnight-ſervice was for the defence of the 
Kingdom principally. Secondly, that the greateſt power of Xight-ſervice 
reſted with the Lords, not only in propriety and ownerſhip , but in 
Point of direction for the benefit of the Commonwealth ; and laſtly,that 
the ſtate of the times now , was ſuch as the Kingdom was oppreſſed by 
ſtrangers Counſels, and the Counſels of the Kingzlom rejeSted ; that inſtead 
of Law, Garrifons of ſtrangers ruled ; that no man could own his own ; 
that the Subje&s were looked upon as enemies ; and of all this the King 
made the principal inſtrument, who had ruled and over-ruled in this man- 
ner, and ſo was reſolved to continue. T ſhall leave it to the better judge- 
ment of others, what other healing plaifter was tobe had for ſuch a ſore. 
Albeit it cannot be denied , that more due reſpe&s might have been ten- 
dred to Kingly dignity than was in thoſe times practiſed : And yet there 
was a diflerence allo in the occaſions of War ; for certainly that laſt War 
with Edward the ſecond, was more fatal , and yet leſs warrantable ; and 
in the iſſue declared that there was more of the Queen therein than of the 
Lords , who knew a way of removing Favourites from the King , with- 
out removing the King from the Kingdom , or driving him out of the 
World. In all which nevertheleſs, it cannot be concluded that the Lords 
party was encreafed more than in the former Kings times ; for the loſs of 
the field in Zenry the Thirds time againſt the Prince, kept them in awe 
all the ſucceeding Reign (although they were not then tongue-tyed) and 
their ſecond loſs againſt Edward the Second, which was yet more ſharp , 
queſtionleſs quelled their ſpirits (although they loſt no right thereby) and 
encreaſed the Kings party much by the acceſs to the Crown of the ſervi- 
ces of fuch as held of thoſe Lords that were attainted or difinherited : 
And yet by a hidden providence,the King was little the better when it came 
tothe pinch : For when Edward the ſecond's Queen came from beyond 
the Seas, though with but a ſmall force, all forſake the King ; neither re- 
garding the former terrour of the Army of a King, nor the right or ſer- 
vice, nor Oath of Fealty, nor Promiſes, nor Laws, nor other Engage- 
ments ; and fo the King becomesa prey to an enraged woman ; or,which 
1s worſe, to a jealous Wite : So little can the name of=a King do, when his 
perſon is deſpiſed ; and fo vain for him to truft in his Milztia, that hath a 
ready difarmed himſelf of the hearts of his Subje&ts. The ſum then of 
all the labours of the No#les during theſe times will reſt in this, that they 
won the day, and yet loſt the field : although they loft their own blouds 
and Eſtates, yet they faved all to the people, and left Laws in force, able 
to debate with Prerogative in the hand of any King that ſhould ſucceed. 
Thus ſtood the matter in fact upon ſuch grounds as it had , the-validity 
whereof it is not my work to cenſure neither by the ballance of Law or 
Goſpel, but leaveit as a ſore time, that ſcarce will endure touch, nor bear 
a King further than he was good or brave. 


CHAP. 


\ 
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CHAP. ELXVE 


Of the ſtate of tbe Engliſh Clergie until the time of Edward 
the Third : And herein concerning the Statute of Circumſpe- 
Qe agatis, Articuli Cleri ; and of general Conncils, and Na- 
tional Synods. 7 


T was a time of much action throughout the whole Chriſtian'State; 
and Romenow having attained to its tull glory, began to be eyed on all 
parts, as an irregular motion croſſing all affairs, that it may like the ſole 
Empreſs command all, and be controuled by none; and this wrought 
ſome ſtirrings in France, complainings in England, and facing between the 
Emperour and the Pope. How chargeable this was to the Pope's Trea- 
ſury it is not material , but it occaſioned, or was pretended to be the 
occaſion , of all the intolerable exaCtions enſuing ; there being. ſcarce 
one year paſſed over without fome extraordinary exaCtion levyed upon 
the Church-men, either by Proviſors, Tenths, Procurations, Levies for the 
Holy War, Quindizms, Benevolences, or other ſuch like ; and where mo- 
ney was not to be had , by levies of Ornaments, or of rich Apparel , by 
ntimation , begging , perſwading , commanding , threatning ; and in this: 
courſe they continued till they had out-faced ſhame it felt , and that the 
whole Law of Rome became comprehended in this one, Qujicquid /ibet 
licet. Tngeneral therefore the Church of Rowe cannot be faid to thrive 
during theſe extorting times, although Rome did ; for if the Laity were 
pillaged by the Xing, the Clergze much more both by Pope and Xing : if 
the one complained , the other cried : the one ſometimes found re- 
lief from the King , but the other was helpleſs ; for the Pope had no 
Fars to hear, nor the King Hands to help. He neither durſt nor would 
croſs the Pope , although the Clerg/e told him , that by theſe exaCtions 
they wereimpoveriſhed in ſuch manner, as they were difabled to do him 
ſervice for their Lay-fees. Thus Rome becomes a burthen to Rome , and 
the Members weary of bearing their Head. Hereafter muſt the Pope 
beware of falling out with Kings; for the Eng/;ſþ Clergie now, though 
late, ſee, that all is not Gold that gliſters; nor 1s it any great priviledge 
to be the Pope's men, further than the Pope will be a good Maſter, but this 
wasnot to be expected. Popes were grown ſo excellent, as they could not 
amend; and England ſo enamoured of them, as it is become their vere hor- 
tus deliciarum, as the Pope called it, when he faw the rich veſtments of the 
Engliſh Church-men; and therefore they muſt now be contented to be 
the Pope's viands as often as his hungry maw doth call, or otherwiſe they 
muſt fall out. An excellent poſture of affairs, and brave preparative to 
diſpoſe the hearts of all ſorts for entertainment of the eafie yoke of Chriſt's 
government, which was now at the door, and ready to be revealed ! Ne- 
vertheleſs, poor and mean as the Clergze was, they had courage enough not 
onely to ſtickle both with King and people for their own liberties, but alſo 
to invade the liberties both of the Crown and Commons ; having this advan- 
tage, that they had to do with a King and people that were two ; and 
themſelves well ſeconded by the Pope,that had noleſs power in thoſe times 
of publick diſtra&tion, and was bound to ſerve the Cattle well that yiel- 


ded him ſo much milk. The particular matters of debate may appear 
in 
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in their Paper of Grievances compoſed in Zeyry the third's time, and their 
Reſolutions thereupon : their Complaints were renewed again in the time via. addir. | 
of Edward the firſt (if we may give credit to Baronius) after the Sta- —_— 
tute of Circumſpefte agatis.To the end therefore that the whole may lie be- pn 
fore us, I ſhall ſet down the matter or ſubſtance of both theſe Papers ſeve- 

rally,in regard they ſound much alike ; and note the difference : all which 

I ſhall do, to the end that it may more plainly appear what the -Charch- 

mens Idza was, and how far the common Law and King's Prerogative would 

agree thereto. | 


The Complaints are of this nature. 


1., That the Church-poſſeſſions in their vacancies are waſted, and that Eſ- 
cheators do not onely ſeize the perſonal Eſtate of the Abbot or Prior deceaſed, 
but ſuch Corn in the Barn, and other Goods belonging to the houſes, for their : 
maintenance ; as alſo the profits of Churches impropriate. Z. 
3-& 4, & 5. Elediors are either diſturbed by the King's Letters prece- 
| ding, or by delay of the Royal aſſent ſubſequent to the ſaid Elefions. 
6. The Lay-power, without the advice of the Clergie, do put in, ejef, or 
reſtore Incumbents to Benefices void. 
7. Prelates are ſummoned to anſwer to the Lay-power, in the Writs Quare 
excommunicavit, aud Quare non admiſit. | | 
8. Clerks are diſtrained in their T ay-tees, to anſwer before the Lay-power 
#n Aftion of Debts, Treſpaſs, or other perſonal Attions; and in caſe they have 
uo Lay-fees, the Ordinary is diſtrained by his Barony to cauſe the Clerk to ap- 
ear. FS | | 
l 9. The Laity are forbidden to take Oath, or to inform upoti Oath before the 
Prelates, and to obey the Prelates commands in ſuch caſes. 
10. Perſons taken and impriſoned upon Excommunication, are ordinaril 
diſmiſt without ſatisfattion to the Prelate; and ſometimes are not taken by - 
Sheriff, notwithſtanding the King's Writ : And as well the King as his Officers 11. 
do ordinarily communicate with ſuch as are excommunicated, and likewiſe com- 12. 
mand others to communicate with them. EE ed & 33- 
14. Clerks impriſoned for Felony are refuſed to be delivered to the Ordi- *35* 
wary, unleſs upon ſecurity to appear before the Juſtices in Oyer ; and ſometimes 
are hanged before their Ordinary can demand them ; and ſometimes theit heads 
are all ſhaven, that they may not appear to be Clerks. | 
16. Juſtices itinerant do impriſon Clerks defamed for Felony, of otherwiſe 
out-law them if they do not appear. And otherwiſe proceed againſt Clerks af 
ter their purgation before the Ordinary. RY 17, 
18. The Lay-power ſeizes upon the Eſtates of Clerks degraded for 
Crimes. | 
19. Clergie are compelled to anſwer and give ſatisfaftion for offences a- 
gainſt the Foreſt-Laws before the Lay-power: And in caſe of default, the 20. 
Biſhop by diſtreſs is compelled to order ſatisfaftion, as well in ſuch caſes, as in 21+ 
perſonal Attions. | = 
22. Priviledges of SanQuary are invaded by force. 
2.3. Executors of Biſhops are hindred from adminiſtring the Eſtate without 
Licenſe firſt obtained from the King. 
2 4 The King's Tenants Goods are ſeized after their deceaſe by the King's 
Bayliffs. EY 
4x Inteſtates goods are ſeFed by their Lords, and their Ordinary bindred 
from Adminiftration. | En cis hs 
V 26. The 


15. 
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40. 
29. 


49. 


Marlbr, C. 29. 


26. The King's prohibition paſſeth in caſe of Tythes and Chappels. 

27. The like in caſes of Troth-plight, Perjury, Cerage, Heriet, or other 
Church-duties, as money for reparations of Churches, and fences in Church- 
yards, pecuniary punifhment for Adultery, and coſts of ſuit in Eccleſiaſtical 
Court, Sacriledge, Excommunication for breach of the Liberties of the 
Church, contrary to the Grand Charter. 

30. In cafes of prohibition, if the Eccleſiaſtical Fudge proceed contrary to 
the ſame, he is attached, and compelled to ſhew his Aits in Court ; if the Lay- 
Fudge determine the cauſe to be Temporal, the Eccleſiaſtical Judge v amerced ; 
if he proceed againſt the prohibition.and it is tryed by Witneſſes of two ribaulds : 
and in caſe it be found for the Ecclefraſtical Judges cognizance, yet there is no 
coſts allowed for ſuch vexation. 

32. That Jews in matters Eccleſftaltical aforeſaid, are by the King's prohi- 
bition drawn from the Eccleſiaſtical Fudge unto the Lay-Magiſtrate. 

4. (Queſtion about Lands given in Frankalmoin, are tryed in the Lay- 
Courts; and by reaſon of ſuch Tenure, the owners, though Clergie men, are com- 
pelled to do ſuit at the Lay-Courts, and are charged with impoſitions, and are 
diſtrained hereunto, although the Lord have other Land of the Donor in Fran- 
kalmoin ſubjed to his diſtreſs. 

39. Prelates ſummoned to higher Courts, are not allowed to make Attorneys 
to appear for them in the inferiour civil Courts. 

41. Grantees of Murage, or other unwonted impoſitions, compel the Church- 
men to pay the ſame. | 

42,8 43. The Clergie are charged with Quarter, Cart-ſervice, and pur- 
veyin | 

4- The Chancery ſendeth out new Writs contrary to the liberties of the 
Church, and the Law of the Land, without the aſſent of the Council of the 


Kingdom, Princes and Prelates. 
45. The King doth compel the Clergie to Benevolences to the King at his 


Voyage into foreign parts. 


46. Amercements granted to Clergie-men, are turned into Fines by the 
Fuſtices, and by them taken. ; | 

47. Clergie-men are fined for want of appearance before the Juſtices itine- 
rant, aud of the Foreſt, upon common ſummons. 

48. Quo warranto's granted againſt the Clerge for their Liberties, and 
the ſame ſeized, unleſs they be ſet = in expreſs words in their Charter, not- 
withſtanding that by long cuſtom they have enjoyed the ſame, and many times 
contrary to expreſs grant. 


'This is the ſum of their Paper of Grievances; and becauſe they found 
the King either wilful or unconſtant, they reſolve upon a Remedy of their 
own, by Excommunication and 1nterdifion, not ſparing the perſons of any 
principal or acceſſory, nor their Lands, no not of the King himſelf: and 
for this they joyn all as one man. Now what ſcare this made, I know not,, 
but Henry the third in the Stat. of Marlb. and Edward the firſt in his Stat. 
at Weſtminſter, and other Statutes : the firſt ſpake fair, and ſeemed to re- 
dreſs ſome of theſe complaints : as alſo did Edward the ſecond ; and yet 
the Common Law loſt little ground thereby. | 

That which ZZexry the third did, beſides his promiſes of reforming, was 
done in the Stat. of Martbridge. 


The ſucceſſors of Abbots, Priors,and Eyelates,8c. ſhall bave an 


Aion of Treſpaſs for Treſpaſſes done nigh before the death of their 
| Predeceſſors, 
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dece ors,upon the Eſtates of their Corporations. And ſhall proſe- 
m—— Ation begun by their Predeceſſors. And alſo ſhall have 
an Aſſize again$t Intruders into any of the Poſſeſſions belonging 


to the ſaid Corporations whereof their Predeceſſors died ſeized. - 


This might ſeem a remedy provided againſt the firſt Malady complain- 
ed of, and queſtionleſs bound all but the King ; and ſo might perchance a- 
bate ſomewhat the edge of that Article. Burt it being the Clergies reach 
to grow rich, and the Pope's cunning to help on that Work, that they 
might be as ſtores for ſupply of his Treaſury ; and had forbidden Abbots 
and other Prelates, &c. the liberty of diſpoſing their Eſtates by 1a/f W2I : 
Kings therefore as ſupreme Patrons to theſe bodies in their vacancies, uſed 
to ſeize all the Eſtates of the Prelates, with the Temporalities,to their own 
uſe, as well to preſerve the Riches of the Kingdom to it ſelf, and the poſſeſ- 
ſions of ſuch Corporations from ſpoil, as to be a cloke of their own cove- 
rouſmeſs. And under the Eſtates of the Prelates, or Heads of theſe Cor. 
porations, all the Goods and Chattels belonging to the ſaid Corporations 
were comprehiended, in regard that all was by Law adjudged to be in the Firs. Abbe.25: 
ſole poſſeſſion of ſuch Head, and without whom all the reſt were accoun- | 
ted but as dead perſons. . 


No Clergie-man is bound to attend at the Sheri ﬀ 's Tarn. Marlbr. c. ac} 


 Williamthe Conquerour firſt exempted the perſons of the Clergy from 
attendance upon Temporal Courts ; yet they were ſtill urged thereto,and Glofl. p. 428: 
eſgecially by a Law in Zenry the fir{t's time ; but by this Law they arediſ- Ll.Hen.1.C.31, 
charged, and in ſome meaſure a proviſion made again the grievance in 

the 39th Article before-mentioned. Theſe amends we find made to 

the Clergie by Henry the third, beſides his confirming the Grand Charter : 

And his Son Edward the firſt purſued the fame courſe, eſpecially in his 

firſt times, when he was but tenderly rooted ; as may appear in the Sta- 

tute of Weſt. t. 


Clergie-men nor their Houſes ſhall be charged with Quarter, weſt.z.cap.aj 
nor their Goods with Purveyance or Cart-ſervice, under peril of 
zmpriſonment, and damages by a&ion or impriſonment. 


The great endowments of Lands, Rents, and Revenues given to the 
Church-men by the Laity, was for the maintenance of Hoſpitazity and 
works of Charity. The Founders and BenefaCtors hereby obtained a right 
of Corody or Entertainment at ſuch places, in nature of Free-quarter ; which 
in the neceſſitous times of Feynry the third, became ſo common, that eve 
one that had power never queſtioned right, and the King above all the reſt. 
By means whereof, the Church-revenues were exceedingly waſted : for 
m—— whereof, all Offenders are by this Statute made liable to fine and 
imprifonment, and double damages in caſe of ACtion of Treſpaſs; the 
King onely excepted, againſt whom they had no defence, but would ra- 
ther have won him to have been their defence againſt the exaCtions from 
Rome that continually plagued them. 


A Clerk taken upon Felony, being demanded, ſhall be deli- wen..cap.zj 

vered to the Ordinary 3 but being indifted, ſhall not be diſmif- 
ſed by the Ordinary without due purgation. 
V 2 With 


—_—— 
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With due reſpetts to the judgment of thoſe grave and honourable per- 
Co. 2. inſtit. ſons of the Law, it ſeemeth to me that before the making hereof , the 
164 . yſfe was, that if aClerk was defamed, or appealed by an Otfender for Fe- 
—— lony, before Conviftion , he was forthwith impriſoned. Nor could he 
|be delivered unto the Ordinary upon demand betore irqueſ? taken, un- 
leſs upon ſufficient Security to endure the Tryal before the Judges irine- 
rant ; Which thing was not eafie to be had for a Clerk, as times then 
were. This Law therefore was made in favour of the Clergje, who requi- 
red that ſuch as were Cleric? noti & honeſti, ſhould forthwith upon their 
apprehending be ſent unto their Ordinary ; and thoſe which were wagz 
M. Paris ad- © #ncogniti, ſhould upon demand be delivered to be judged by their 0r- 
dit. fol. 200, djnary treely , and non expectatis Fuſticiariis quibuſcunque. Such wan- 
205, 207 dring Clerks therefore the Clergy will have delivered before Inquifition, 
if demand be made. Nevertheleſs, becauſe the Indictment paſſed many 
times before the Demand came; for by the fifteenth Article of the Clergies 
Complaints foregoing, it appears that the Lay-Fudge made more than ordi- 
nary ſpeed, for tear of ſtop: This Law provided that ſuch alſo ſhould be 
delivered to their Ordinary, and that due pargation ſhould pals before the 
party were delivered ; and in caſe the 0rdnary neglected his duty here- 
in, he was liable to a Fine or Amercement. Thus is Brzton to be under- 
Braon, lib.z, {100d In this point ; whereas Brafon ſpeaking of ſuch as are convicted, 
fol. 122. © affirmeth, That if demand be made of ſuch as are not indicted ( for of 
ſuch he ſpeaketh ) they ought to be delivered without Indictment : I 
ſuppoſe he meaneth by the Church-Law ; for till this Statute the Tempo- 
ral Judges praCtice was otherwiſe, as appeareth by the fourteenth Article 
of the Clergies Complaint foregoing ; and ſo by this Law, the fourteergh 

and fifteenth Articles of the Clergzes Complaint are anſwered. | 


Briton.4. f.11. 


Difturbers of the Freedom of Ele&ions fred. 


With ſubmiſſion tothe judgment of others, I ſuppoſe that this was fra- 
med principally for the fatisfaftion of the Clergies Complaznts 1n the third, 
fourth, and fifth Articles foregoing : and I am the rather induced hereto, 
becauſe as touching Eletions into Temporal places of Government, ſeve- 
ral Laws are eſpecially framed ; ſuch as are Eleftions of Sheriffs and Coro- 
zers, whereof the one is Weſ2. 1. cap. 10. the other Artic. ſuper Cart.cap.1o. 
and no Law is eſpecially made as touching the Eleftzons of the Clergie, 


not this. 


weſt... c.xg, Ordinaries having the Goods of the Inteſtate, ſhall anſwer 
his Debts. | | 


Originally the Goods of the Z»teftate paſſed by a kind of deſcent to 
the Children : afterward by a Saxon Law, the Wife had her part ; and 
this continued all the Normans time. But now the ſtrength of the 
Canon-Law growing toits full pitch, after a long chaſe attached the prey. 
In Zenry the firft's time they had gotten a taſte ; tor although the Wite and 
Children, or next of kin, had then the poſſeſſion, yet it wasfor the good of 
the Soul of the deceaſed ; and the Ordinary had a direfting power therein, 
and ſo was in the nature of an Overſeer,and ſomewhat more. Afterwards 
in the time ofKing John,the Clergze had drawn bloud : - for though the poſ- 

\ ſeſſion was as formerly, yet the Groidend muſt be made in the view of the 


Church ; and by this means the dividers were but meer inſtruments, and 
| the 


Weſt. I, C, Ss 
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the right was vanifhed into the Clouds, or, as the Lawyers term it, 22 
Abeyance. But 1n Henry the third's time, the Clergy had not onely got- 
ten the game, but gorged it : Both Right and Poſſeſſion was now become 
theirs, and wrong : ant to none but the Clouds. This was not well di- 
geſted before Edward the firſt recovered part of the morſel , and by this 
Law declared the uſe to befor the benefit of the deceaſed. And thus the 
one was fatisfied in having what he uſed not, the other, in uſing what he 
had not. 

But theſe are but gleanings; the Law of Circumſpecte agatis brings in 2 

Load at once : For the Clergie being vexed with the palling of the Sta- 
tute of Mortmain ( whereot hereafter when we come to ſpeak of the 
Clergies loſſes ) they make grievous complaints of wrongs done to their 
priviledges. And after fix years the King 1s at length won , and pafled a | 
writing lomewhat like a grant of Liberties, which betore-tumes were in Antiq. Brit? 
controverſie : and this Graz?, if it may be ſocalled , hath by continuance 194: 
uſurped the name of a Szatute; but in its own nature 1s no other than a 
Writ dire&ed to the Judges, in ſubſtance as tolloweth : 


Take good heed that you do not puniſh the Biſhop of Nor- Circumſpede 
wich and his Clergie , if they bold plea in Court-Chriſtian of *59"* 


things merely ſpiritual : for in ſuch caſes the Eccleftaſtical Fudge 
hath cogniſance, notwithſtanding the King's prohibition. 


Ir is therefore neither Graxt nor Releaſe, but as 1t were a Covenant, that 
the Clergy ſhall hold peaceable poſſe{ſion of what they had, upon this 
ground , that the King's prohibition hath no place in ſuch things as are _ 
merely ſpiritual, Soras hereby the Clergy got a Judgement againſt the Circumſpedts 
Crown by conteſſion, and an Eitoppel , upon this maxime , that [ſpiritual agar 
things belong to ſpiritual meu, into which rank the King's perſon cannot 
come : thus thought they ; but what are ſpiritual cauſes, and why fo cal- 
led? are they ſuchas concern ſpiritual perions and things ? this was the 
old way : mark; but if we bring into this Category, Adultery, Fornica- 
tion, Inceſt, &c. we ſhall mar all. Linwood tells us, that mere ſpiritualia 
are ſuch as are /ine mixtura temporalium : there may be ſomewhat in this, 
though I cannot find it ; nor can I make out the ſence of the term any 
other way, but to limit it to fuch things which by common cuſtom the 
Eccleftaſtical Fudge had cognizance of : for otherwiſe neither King nor 
Law ever intended it to be expounded by the Canon, nor was it the intent 
of this Writ, Law, or Licenſe ( call it what you will ) thus to conclude, 
as the particulars following will manifeſt. 


F ornication, Adultery, and ſuch-like, puniſhed ſometimes ups 
on the body, and ſometimes upon the purſe. 


Theſe crimes the Saxons puniſhed by the Temporal power, as I have 
already ſhewed. The Normans continued this courſe, if we may believe 
the Conqueror's Laws, which gave the fine in ſuch caſes to the Lord of Ll. Gulielm. 
the Delinquent. And it is confeſſed , that Henry the firſt and the fſe- © 1419, 3714 
cond continued it ; as the Clergies own complaint ,* juſt or unjuſt, doth 
witneſs. And what courſe was holden in the time of King Sreven and 
Fohn,is to me unknown ; nor is it much to be regarded, ſeeing the latter pq .paris addie 
did he cared-not what, and the former to gain the good will of the Cler- fol.2ox.arr. 29 
ge regarded not what he did. The cuſtom theretore cannot be made 


good 
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_ _ good for the Clergie, much leſs to puniſh the bodies of Freemen in ſuch ca- 
es, it being contrary to the Grand Charter; never asked by the Clergze, 
formerly, nor no complaint before now for denial : for my part theretore 
I ſhall not apprehend it of a higher nature than the King's Writ, which in 
thoſe days went forth at random, if the 44th Article of the Clergies com- 
Lins frepciag be true. It being fo contrary to the common ſence of 
Parliament to give the bodies of the Freemen to the will of the Clergze, to 
whom they would not ſubmit their Free holds. But the Writ proceeds in 


enumeration of particulars. 


Reparations and adornings of Churches,and Fences of Church- 
yards. Violence done to a Clerk, Defamation to reform, not to 
give damage. Perury, oblations, payments of Tythes between 
ReGor and Pariſhioner. Right of Tythes between two Reflors 
to a fourth part of the value. Mortuaries due by cuſtom. A 
Penſron from a ReSior to a Prelate or Adwocate. 


The moſt of which were under the power of a prohibition 1n the time 
of Fenry the Third, who was King bur-yeſterday, as the Articles of com- 
plaint formerly ſet down do maniteſt. Nor had the Clergze ever better 
Title than connivance of ſome ſuch favourites as King Steven, whoſe Atts 
may, peradventure, be urged againſt Kings, but not againſt the people, 
unleſs their own act can be produced to warrant them. The learning,zz the 

Coke bb. 8, Princes caſe, will (IT ſuppoſe ) admit of a difference : for it can never be 
made out, that the King's Council in Parliament was the Magnum concili- 
um Regni, but onely the Houſe of Lords ; and therefore whatever paſſed 

- »inParliament by their onely advice might bind the King, but could never 
reach the Commons nor their Liberties. And thus the Grand Charter in 
the firſt conception was concluſive to the King, but was not the act of 
the Parliament ; becauſe the Parliament cannot grant a Charter to it 
{elf of that which was originally cuſtom. And therefore this Law, 
however countenanced , can never be concluded to be other than a 
Permiſſion; not onely becauſe it was never the At of the Cqymons of 
England , but becauſe it is contrary to the liberty of the Freemen. And 
it 15 beyond all imagination , that the Commons ſhould out themſelves 
from the proteCtion of the Common-Law , and yoke themſelves, their 
Free-holds , and Eſtates, under the bondage of the Canoxs ; nor ought 
ſuch a conſtruction to be admitted, without expreſs words to warrant 
it. As for the concluſion, it is worſe, and not onely diſhonourable to the 
King in binding his Arms from proteCting his Subjets by the Common 
Laws, and fo in ſome reſpets making them O#tlaws; but: diſhonoura- 
ble to it ſelf, whilſt it makes Prohibitions grounded upon Laws to be nul- 
lities,by a late trick of oz obſtante , which was firſt taken up by the Pope, 
then by Henry the third, and by this King granted to the Clergie : and 
thus are all ſet at liberty from any rule but that of LicentiouſneſS. Ne- 
' vertheleſs, this Law did thrive accordingly ; for we find ſcarce any foot- 
ſteps in ſtory of any regard had thereot till it became grey-headed. For 
it was not long ere the King ſtood in need of money, and was neceſſita. 
ted to try the good wills of the Clergie more than once : this occaſioned 

Antiq. Brizz them to be ſlow in anſwer, and in concluſion to deny that they ſhould aid 


we Winchel: the King with any more money , Papa inconſulto. The King hereu = 
a 


Circumſpetit 
agaty, 
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difavows the Clergy, and leaves them to the Romiſh oppreſſions, which 

were many ; and then the Clergje rub up all old fores, and exlubit their 

complaints to their holy Father, to this effef : 0 gar" 
» A. 1306., 

x. That the King's Fuſtices intermeddle in Teſtamentary cauſes, accounts of | 
Executors , and cognizance of Tythes, eſpecially to the fourth part of the 
Living. | | 

2. That the Clergie were charged to the King's Carriages. That the King's 
Mills were diſcharged from paying of Tythes. That Clerks attending on the 
Exchequer, were neceſſitated to non-reſidency. And that after their deceaſe, 
their Goods were ſeized till their accounts were made. That Ecclefiaſtical 
poſſeſtons were waſted during vacancies. 

3. That Clerks were admitted to free Chappels by Lay men. 

4. That the King's Juſtices took cognizance of Vſary,, Defamation, violence 
done to Clerks, Sacriledge, Oblations, Fences of the Church-yards and Mor- 
Fuaries. ; 

5. That prohibitions are granted without ſurmiſe. 

6. That Clerks are called to anſwer in the King's Court for crimes, and be- 
ing acquitted, the Informers eſcape without penalty. 

7. That Clerks are not allowed their Clergie. 

8. That afier purgation made, Clerks are queſtioned in the King's Court 
for the ſame offence. < 7 

9. That perſons in Sanfluary are therein beſieged. 

Io. That the Writ de Cautione admittenda iſſueth forth; although the 
Church be not ſatisfied ; and excommunicate perſons being impriſoned, are en- 
larged inlike manner. | | | 

II. That Debts between Clerks due,are determined in the temporal Courts. 

12. That Biſhops are compelled by Diſtreſs to cauſe Clerks to appear in 
Lay-courts without cauſe. | 
. I3. That the Church liſeth it's right by the ceaſing of Rent or Penſion by 
the ſpace of two years. 

I4 That Nuns are compelled to ſue in the Lay-courts for their right in poſ- 
ſeſſions befalling by deceaſe of their Kinred. A. 

15. That Churches are deprived of their Priviledges till they ſhew Quo 
warranto they hold them. | 

16. That Ecclefraſtical Judges are ſtopped in their proceedings by Sheriffs 
and great men. | 


17. That Biſhops refuſal of Clerks preſented are examined in the Lay- 


caarts. | / 
18. \7 hat Patrons of Religious Houſes do oppreſs them by extream Quar- 
ter. : | 


I9. That Bigamy and Baſtardy are tried in Lay-courts. 
20. That the King ſuffers his Livings to be vacant for many years. 
2I. That the Clergie are wronged by the Statute of Mortmain. 


Here's all, and more than all that's true ; and more than enough, to 
let the Reader ſee that the Writ Circumſpette agatis was but a face put on for 
the preient, after Jaid aſide, and the Clergy (rs the bare Canon. They 
likewiſe ſhew what the Clergy aimed at : and in that they did not obtain, 
it was to beattributed to the reſolution of the Laity, and not any neg- 
lect in themſelves ; for the Arch-biſhop died in the ſervice , and it 1s ,,,;,, cir. 
thought that grief for theſe matters was no little cauſe thereof. But 
the times within a while grew troubleſome, and the King in purſuit od 
| rac 
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the French Wars; being unadviſed in his way, angred the people by his ar- 
Articeli bitrary levie of Men and Money , as it brought forth a Szate-ſcoul, little 
Cleri. inferiour to a Quarrel. And to pacifie the Clergze, he granted them the 
Stat. de con- Writ de conſultatione habenda in all matrimonial and teſtamentary cales, 
tultat. 14 E-1- hich were of their leaft doubted priviledges ; and this qualified the firtt 
Article of complaint next foregowing, it ſuch cauſe they had of com- 
plaint ; and this was all that the Clergie got at Edward the firſt's hands. 
Edward the ſecond was a man that was neither well-affected to Rome, 
nor weak in ſpirit; and yet ſo unhappy, that his way neither promiſed 
go0d ſucceſs, nor ever had it; and fo he became a Servant unto the hu- 
mours of his Servants, to keep his head above water ; but eſpecially at- 
ter he was chaſed by the Scots, and quite our of breath, he calls for help 
of all, but firft of the Clergie, and beſpeaks them with the Ordinance 
of Articuli Cleri ; wherein he gives ſome fatisfaftion to the complaints 
== mentioned, which it ſeems by Baronius, were exhibited in Par- 
1ament. 


 Eccleſraflical cognizance extendeth unto Tythes , Oblations, 


caP. Fe 
and Mortuaries, and to pecuniary recompence. 


- In the firſt times, negle&t or denial of Charch-duties was puniſhed in 

the King's Court by Fine. Afterwards the Biſhop was joyned in that 

Ll. Alfred.c.s. Work, and the Tythable Goods were ſeized ; eight parts whereof were 
LLEdw. c.9. taken to the Lords and the Biſhops uſe by moyeties, a ninth part left to 
Ul. Ganut-C:8. the Owner, and the tenth to the Church: Nor had the Biſhops any pe- 
culiar Courts of cognizance of cauſes, till the times of the Normans ; nor 

as yet in thoſe times had they power to all intents : For though it be true, 
that the Rowan Tribute of Peter-pence was allowed by the Conquerour's 

= _ 20. ©. Law to the Biſhop's Court, yet we find no Law for Tythes and other pro- 
PIs: 199: fits to be recovered by the Feclefraſtical Court, till about the end of Henry 
the ſecond's Reign, or King Srever's time. For at a Council at Londox in 

Henry the ſecond's time, it was ordained, that three Summons 1n the 
Einius,Tom.7 Pope's name ſhould be made to ſuch as payed not their Tythes; and in 
fol. 651. cafe they then refuſed, they ſhould be Anathema. And after that time, in 
75  aCouncllat Oxford under Seven Archbiſhop of Canterbury, it was decreed, 
Articali that the Lajty ſhould be entreated firſt to pay their Zythes, and then if 
_—_ neceſſity require, that they ſhould te compelled by Ecclefiaftical cenſare. 
Annal. 1222. SO as their power crept up-by degrees jn recovering of Church4uties, as 
| cap. 19. itdid in Teſtamentary matters; and at length Hexry the third , worn 
and ſpent with the Barons Wars, about his latter end yielded to Boniface 
the Archbiſhop his importunate demands ; and firſt gave liberty to the 
Clergie to be their own Judges : and yet the Lay-Judges, although divers 
of them were'Clergie-men, did not ſuddenly forbear, till this Law came, 
which gave ſome fatisfattion to the firſt and fourth Articles of Complaint 

foregoing. 


Ry *: — ftical cognizance extendeth not to a fourth part of 
the Tythes of any Living, nor to pecuniary mul&s for fin, ſaving 
by way of commutation. | | 
-: The Cornplaint of the Clerge in Zenry the third's time, was againſt the 


King's prohibition in caſe of Tythes indefinitely : for in thoſe times, and at- 


terwards in Edward the firſt's time, the King's Court had the cognizance - 
a 


as 
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all 7ythes ; and therefore in the Statute of Wee. 2. c. 5. the Writ of x 
dicavit was allowed in caſe of right of any portion of Tythes ; . yet the 
Church ſtill gained ground, and about, or before the death of Zdward the 

firſt, the Temporal Judge had. yielded unto the Clergze the cognizance of — 
a portion of 7ythes under the value of the fourth part : for in the Article INGEs 5 
next foregoing, the Clergies complaint was , that the Kings Juſtices held 
cognizance of the fourth part ; and here they were confined thereto by this 

Law, which the Clergie could never remove. Lo 


For wiolence done to Clerks the offender ſhall render damage 3 
in the Kings Conrt ; but Excommunication, Penance, and Com- 


mmtation ſhall be in the Biſhops Court. 


The Canon-Law had an ancient claim to the protection of Clerks, both 
as touching their perſons and eſtates; and prevailed fo far , as they were 
thereby emboldened to offer violence unto others. But as I formerly 
ſhewed, by a Law in #Zenry the Second's time , the Temporal Judge reſu- 
med his original power ; and this became a fore evil between the Clergie qrricul; 
and Laity : tor though it were allowed that Clerks ſhould not be ſued but Cter;. 
before the Eccleſiaſtical Judge in ſuch caſes , = it was no warrant for 
the Laity likewiſe to be called before the Eccleſiaſtical Judge in ſuch cales ; 
and therefore the Clergies complaints ſhew that the matter was doubtful ; 
and that the Lay-Fudge gencrally maintained his Juriſdiction , although 
ſometimes he diſclaimed it-; asit may appear in the caſe of a Treſpaſs 
in the nature of a riot committed upon the Priory of Sz. Fohx's of Feruſa- _ 
lem, in the ſeventh year of Henry the Third, when as it was adjudged x 
per Curiam , that it belonged to the Eccleſiaſtical Court to puniſh. But in prohibition 
Edward the Firſt's time, by the Ordinance of Circumſpefte agatis , and 5” 
Articles concerning prohibitions, the difference was made between dama- 
ges, and pro reformatione, and the ſame affirmed by this Law; and fo the 
matter ſetled , and the fourth Article of the Clergies complaint in ſome 
meaſure was fatisfied. 


Defamation within Cognizance of the Eccleſiaſtical Court,and cap. 4. 
corporal penance therefore,and Commutation. 


The words are general and peremptory, with a zoz o2/tante the Kings 
prohibition ; and yet the Law afterwards reſtrained the ſence to defa- 
mation for crimes , or offences triable in the Eccleſiaſtical Court : and 
this gave further ſatisfaction to the fourth Article of the Clergies com- 
plaint foregoing. 


Tythes of new Mills may be recovered in the Eccleſtaftical 4 
Courts. 

This 7ythe of Mills was a new encroiched Tythe never mentioned in 
any former Law of this Kingdom , nor demanded by the Synod at Lo- 
don, Anno 1173. which mentions Fruit-Trees, young broods of living crea- 
tures that are tame, ZZerbage, Butter, Cheeſe, with other particulars, but 
mentions not mew Mills. It is true, that anciently Mills paid Tythes ; but gineus Tom. 
ſuch they were, which were ancient, and had paid the fame by cuſtom ; 7.55. . 
and fixch as by Law in the Confeſſors time were declared to be given a + aro ” 
Rege, Baronibus, & populo. But by the ſecond Article of the Clergies = Clert: 

X Plaint 
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Cap. 6. 


CAP. 7. 


cap. 2. 


Articul; 
Clert. 


cap. 0, 


Cap.oI, 


plaint next foregoing , it appears that the Xings Mil refuſed to pay this 
Tythe : now whether the new Mis were called the Xings Mills , as being 
made upon the publick ſtreams by the Kings licenſe ; or whether the 
Mills newly made within the Demeſnes of the Crown, it is not tobe in- 
ſiſted Upon ;. but it is evident , thattill this Law made , the new Mills 
would not Tythe their labours. | 


One and the ſame matter may be tryed at the Common-Law , 
after Sentence in the Spiritual Court, in divers reſpedts. 


The great fore that was complained of, was, that the Clergze after pur- 
gation in the Eccleſiaſtical Court made, were proceeded againſt in the 
Kings Court in caſe of breach of peace or Felony, as may appear out of 
the 16th Article of the Clergzes firſt complaints, and the 8th Article of 
that taken out of Baronius. Nevertheleſs , the preſent Law ſubjoyns an 


. example of the queſtioning a Lay-man in the Eccleſiaſtical Court, in 


caſe of violence done to a Clerk , as a matter which may be tryed in the 
Eccleſiaſtical Court, and yet reviewed by the Kings Courr. 


The Writ de Excommunicato deliberando ſhall not iſſue 
forth, but upon evident breach of the Kings Liberty. 


This might be intended in fatisfattion of the Tenth Article of the 
Clergies complaint in Baronijus , and the Tenth Article in the Clergzes 
complaint firſt recited; although that complaint both in the x0,11,12, 
and 33 Articles , ſeem to be but clamour upon Officers, and not the 
Kings Court of Juſtice. 


Clerks Officers to the Exchequer are to be correSted by their 
Ordinaries ; and yet not tyed to reſidence during their attendance 
on the Exchequer. 


This is in part an anſwer to the ſecond Article of the Clerpzes laſt com- 
plaint, anda juſtification thereof,as a thing that is pro Sono publice. 


Clergie-mens Goods ſhall not be Diſtrained ether in the Highs 
way , or Santuary-grounds , unleſs ſuch as have been of late 
purchaſe. 


The complaint exhibited in #exry the third's time, and the 8th Arti- 
cle, was only in ordinary perſonal ACtions; but in the complaint made in 
Edward the ſecond's time, Article 12. is, that it is without cauſe that they 
are fo diſtrained. This Law yieldeth them ſomewhat, viz. immunity 
trom diſtre(s within their ancient poſſeſſions, which had been by ancient 
cuſtom priviledged; but yields nothing as touching their latter purchaſed 
Lands, becauſe they had no ſuch cuſtom. 


High-ways and San&uaries ſhall be free for ſuch as abjure,ſo 
as they ſhall neither be reſtrained from liberty , nor neceſſaries 


kept from them. Felons may make free confeſſion to the Prieſt 


without danger. 
The 


. - 
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The grievance in the 22th Article of the Clergies complaint in Zenry 
the Thirds time, and the ninth in that of the times of Ew. 2. are 
hereby relieved ; provided that the Delinquent keeps himſelf in due 
order. ed _ | 
Houſes of Religion ſhall not be oppreſſed -with Corodies, Pen- cap. tn 


frons, or entertainments of great men. 


This anſwered the grievance in the 42. and 43. of the firſt complaint , 
and the. x 8th of the latter,and in effect little other than what was former- 
ly fetled by Weſt. 1. cap. 1. + 0 


The Kings Tenant may be cited before the Ordinary out of 
their own Town ; and if Excommunicated for want of appear- <e-2: 
ance, the Writ de Excommunicato Capiendo ſþall be a- 
warded. | 

. A remedy this was againſt the grievances in the 12 and 33 Articles of 
the firſt complaint, and in the 1oth Article of the laſt ſchedule of com- 
plaints. And thus the Clergie have gotten the day of the Xings Te- 
wants , which they had been ttriving for ever ſince the Conqueſt, as may 
appear by what hath been formerly faid ; and now the X;ngs Tenants are 
in no better condition than other men, v:z. they may now be Excommu- 
nicated withour the Kings licenſe : nor 15 the anſwer Nanquam fuit nega- 
t#m to be referred to the point of Excommunication ; for that power was 
denyed them but unto the citing them our of their own Pariſh , which 
canriot be found tobe denycd to the Clergie, by any thing that yet ap- 
peareth, | 


A Clerk preſented and found unable by the Ordinary, ſhall be <,, 
tryed again by the Eccleſiaſtical, and not the Lay-Tudge. 


Articul; 
Clert. 
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Although the fitneſs or ſufficiency of the party preſented, is to be exa- 
mined by the Ordinary , yet the Civil Magiſtrate hath power in ation 
brought to enquire and determine whether the Ordinaries work was 
rightly done; and ſo the 17th Article of the laſt complaint anſwer- 
cd, 


EleSions ſhall be free. | ZN 


| The Law was of the fame with this in the Stat. W. x. cap. 5. which ſee 
before ; and it may be that the iniquity of the times continued notwith- 
ſtanding, and ſooccafioned the renewing of this Law. 
A Clerk, having taken Sanftuary ſhall not be compelled to ay. rs. 
abjure. £2 
Nor after confeſſion of the Crime , or appealing others before cy. is. 
the ſecular Fudge, ſhall be denyed his Clergie. 


Although the Temporal Courts proceeded not fo far as to paſs fen- 
tence againſt a Clerk that had taken Sanfuary; yet they pro- 
ceeded to enquiry , as may appear by what was faid formerly con- 


2 cerning 
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cerning the Star. Weſt. 1. cap. 2. and therefore though this Law in the 
15th Chap. alloweth that a Clerk in Santtuary ſhall enjoy his Eccleſiaſtical 
liberty, yet the words /egi Regni ſe reddensare interpoſed ; and the reafon 
F is, becauſe the King upon Indictment found, had right to the Delinquents 
Fits, tit. for- goods, and profits of his Lands , until due purgation; and then his Lands 
faiture 34+ were by a Writ out of the Chancery to be reſtored to him again : nor 
could any purgation regularly paſs before the party was Indicted. 


No Religious Houſe ſhall be charged with Tax to any $ uperi- 
—_ _ our without the Realm of England ; mor ſhall ſend to any viſt- 
tation out of England. 


This was neither at the requeſt of the Clergze , nor a& of kindneſs in- 
tended nnto them ; but for the good of the Kingdom , to prevent the 
bleeding of the Treaſure of the Kingdom into Foraign parts. 


—— Patrons of Abbies ſhall have their cuftody during their vacancies. 


- : . 
TO. This was the ancient Law , now revived by the Clergzes conſent , and 


intended for the ſafeguard of the Revenues of the Houſes,and their main- 
tenance ; and therefore it is witha ficut ſuperius diftum eſt, cap. 5. 


The Goods of the Clergie freed from purweyance, unleſs they 


Sat. de prifis qp;[[ 


Edw. 2. : 
It was a favour given by Edw. 2. to the Clergze, to gain their good will 
after the death'of Gaveſton , the ſhameful defeat received in Scotland, and 
ſome particular teſtimonies of God's diſpleaſure , whereof he began to 
be ſomewhat ſenfible. | 

——_ Fraxchiſes holden by preſcription or Charter confirmed , and 


Warrano Tryals by Quo Warranto allowed to be in Eyer. 
18 Edw, 1. | 

' It was the common ſhare of the great men , but eſpecially of the 
Clergze, to have their Franchiſes expoted to the prey of the Eagles, or to 
ſuch as hawked for them ; and it is likely the King had not ſo eaſily for- 
gone his prize, if all the fat had fall'n to his own ſhare : but percewving 
that more benefit came to his inſtruments than was meet , and himſelt 
little the better thereby ; he ſacrificed his Judges to the people, but it was 
to his own bchoof, and ſo gained both credit and favour from the people, 
and profit to himſelf ; and in fome meaſure ſatisfied the 48, 49, 50. Arti- 
cles of the Clergies complaint in the time of Zenry the Thurd, and the 
I 5th Article of their laſt complaint. 


Lands or Tenements aliened to a Religious houſe ſhall eſcheat 
Mag, Charta 70 the Lord , if the alienor take the ſame back to hold of that 
C4P. 37s Hoz iſe : | 


The ground hereof principally was the prejudice done to the Lord by 
deſtruction of the Tenure , albeit that it had been an ancient grievance 


complained of in the Saxon times, That the Clergie were covetous, and 
| ſwal. 
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ſwallowed down eſtates, and thereby weakned the Kingdom. But now they 

are becomeeven cheaters, ſerving the turns of treacherous Tenants, that 

would give their Lands by compact with the Church-men,to receive them 

again from them to hold of the Church ; which was a liberty that men 

thirſted after in thoſe times, wherein the Church-men were more adored , 
than their Images. It feems this Law was made after Brafor's time , if pragonytiv.r. 
that be true in the ſecond Inſtitutes + for he faith that a man may give his fol. 13. _ 
Lands to any one, whether Chriſtian or Jew, or religious perſon, and no- _ RR 
thing ſhall hinder it but the ſpecial reſervation of the donor ; and yer he charta,cap.36. 
faith that ſuch gift or grant taketh not away the right of the Lord Para- $74 ® 75: 
mount in his Tenure, albeit the gift be in FOR Alms. Nevertheleſs it cap. 10.f0.29. 
ſeemeth to be ſuch reſtraint , that the Templars and Zoſpitalliers were fain 

to find out anew way , which was to protect mens Tenements from ex- 

ecution of Law by levying croſſes thereon , albeit the right of the Lords 
was not barred ; and therefore Edw. 1. provided a Law to make this alſo $a. wen: >: 
' in nature of a Mortmain within the Statute made in the ſeventh year ofthis cap. 33 
-Reign, called the Statute de Religioſts ; by which it was enacted, that in Star. de Re- 
caſe of ſuch alicnations in Mortmain , the Lord ſhould have liberty toen- _ 

ter, if he failed, then the Lord Paramount ; or if he failed,the X3»p ſhould ' © ” 
enter,and diſpoſe of the fame; and that no licenſe of Mortmaiz ſhould be 

ſued out, but by the mean Lord's aſſent ; and where part of the premiſes 

remain ſtill in the Donor, and the original Writ mentioneth all the parti- Star. de A- 
culars. And thus at length was this iſſue for the preſent ſtayed , which Morizandn 
hitherto waſted the ſtrength of the Kingdom ; and by continual current w. wet. 
emptying it into the mare mortuum of the Clergie , conſumed the main- 3": 1280. 


Hepes . . Mag. Charts 
tenance of Knight ſervice, by converting the fame to Clerk-ſervice. pe a. 


No Fudge ſhall compel a Free-man to make Oath without the 


Kings command. 


So is the ſence of the Law rendred by an ancient Authour; and I hope yjrgr. Tut 

T ſhallnot wrong the Text , if I affirm,that the Eccleſiaſtical Judge was cap. s: iec. 5. 

included within the equity , though properly he be not Balzvus ; tor the 

Law intends to ſhew that it 1s a liberty that the SubjeCt hath , not to be 

compelled to take Oath without the Kings eſpecial command ; and by 

conſequence it ſheweth alſo,that the King at that time,and until then, had 

the dire&ory of Oaths ; for it was an ancient Liberty given in the Ki 

Charters unto ſuch as they pleaſed,-v:z. to impoſe Oaths, and to puniſh for 

breach of Oath ; and this paſſed under the word 4thz or Athas; and fo 1.4 

Edmund the Saxon King gave to the Abbey of Glaſtenbury amongſt other geſt.Reg.lib.2. 

Athas && Ordulas; and the Church-men that firſt procured vacations from | 

Suits of Law during holy times, procured a Law alſo to be ſetled b 

Edward the Saxon King, and Gunthurne the Dane , that Ordeal and Oaths _ _ | 

ſhould be forbidden upon the holy Feaſts and lawful Faſts. And a won- —_——— 

der it is how it eſcaped the gripe ot the Clergze ſo long, who catched at | 

any thing that had bur a glance of Gods worſhip in it. And if this were 

the Subjects Liberty , not to be compelled to Swear, ſurely much more 

not to be compelled to accuſe himſelf , unleſs by the Law he be eſpecially 

bound ; for it is GlazviÞ's rule, 0b infamiam non ſolet juxta legem terre ali- Bradon,lib.3; 

quis per legem apparentem ſe purgare,nifi prius conviftus fuerit,vel confeſſus in ©P-749-106. 

curia, But the power oft the Clergize now was grown ſtrong, and they 

begin to remember themſelves; and that Ogrhs are of a holy regard, and | 

they men for holineſs beſt able to judge when , and to whom they ſhall 
; | be 
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' Antiq. Brit. 
| Ecclef. 209. 


Regiſt.fo. 36. 


Stat. Bigam. 
4 Ed. 1.cap. 5. 


be miniſtred; and therefore now they begin to enter their claim ; and to 
make a ſure Title , they get a grant from Pope 7nnocent to Steven Lang- 
ton Arch-Biſhop of Canterbury , of a fatulty of liceufmng adminiſtration of 
Oaths during the time of Lent ; and he accordingly enjoyed it during the 
mad time of Henry the Third. But Edward the firſt quarrelled it, and 
left it queſtionable to Edward the Second , who being' in his condition as 
2 loſt man, had leſs care of ſuch ſmaller matters, and therefore allowed 
that his Fudges of Afſizes ſhould be licenſed by the Arch-biſhop to admini- 
ſter Oaths in their Circuits in the facred times of Advent and Septwageſſima - 
and this courſe continued'till Zexry the Eighth's time. The Clergie ha- 
ving thus gotten the bridle,gallop amain: they now call whom they will, 
and put them to their Oaths to accuſe other men or themſelves, or elſe 
they are Excommunicated. ZAZexry the Third withſtood this courſe , if 
the Clergie-mens complaints in the times of that King, - Artic. g. be true; 
and notwithſtanding the ſame,the Law holds its courſe ; and in purſuance 
thereof , we find an attachment upon a prohibition in this form enſu- 
= ; 
Sos the Biſhop of N. to his pledges , that he be before our Juſtices , t6 
ſhew cauſe why he mads to be ſummoned , and by Ecclefiaſtical cenſures con- 
ſtrained Lay-perſons , men or women, to appear before him to ſwear unwilling- 
ly at the Biſhops pleaſure , to the great prejudice of our Crown and Dignity, 
and contrary to the cuſtom of the Kingdom of England. And thus both 
King and Clergie were at conteſt for this power over the peoples Con: 
ſciences, to which neither had the right otherwiſe than by rules of 
Law. | 


- Bigamiſts ſhall not be allowed their Clergie, whetber they 
beconte' fuch before the Council of Lyons , or ſince ; and that 


Conſtitution there made ſhall be ſo conſtrued. 


General 
Comncils. 


Whatſoever therefore their Synods in thoſe times pretended againſt the 
married Clergzte , it ſeemeth by this Law that they had Clergze that were 
married once and again ; and yet before and after the Council, were 
admitted as Clerks in the judgment of the Law. But the general 
Council interpoſes their authority, and deprives them that are the ſecond 
time married , of all their priviledges of Clergie. It was it ſeemeth 
twenty years and more after that Council , betore the Church-men in 
England were throughly reformed ; for either ſome were ſtill Bzgamz 
at the making of this Law , or as touching that point it was vain; nor 
is 1t caſie to conceive what occaſion ſhould after ſo long a time move ſuch 
expoſition, the words of the Conſtitution being, Bigamos onini privilegzo 
clericali declaramus - f audatos. Now whether this ſlow Reformation 
aroſe from the defeCt in Law , or in obedience thereto, may be gathered 
from fome particulars enſuing. Firſt, it is apparent that the Canoxs of 
general Councils,” eo nomine, Fad formerly of ancient times gotten a kind 
of preheminence in this Nation; but by what means, isnot foclear. In 
the Saxon times, they were of no further force than the great Council of 
this Kingdom allowed by expreſs at. For the Nicene Faith, and the 
firſt froe general Councils, were received by Synodical confirmations of 
this Kingdom made in the joyut meeting both of the Laity and Cler- 
gie.; and during ſuch joynt conſulting, the ſummons to the general 
Councils was ſent to the King zo ſend Biſhops, Abbots, &c. but after _ 

| rae 


The Government of ag” Sp I. Kings of England. I55 


—— 


the Laity were excluded by the Clergie from their meetings, and the 
King himſelf alſo ſerved in the fame manner; the Summons to the gene- 
ral Council iſſued forth to the Biſhops immediately , and in particular tp 
each of them, and to the Abbots and Priors jn general ; by vertue where- | 
of, they went inconſulto Rege, and ſometimes Rege renitente, and appear- Eincustom.13 
ed either perſonally or by proxie. Otherscame as parties, to give arid re- if 2:Þ: 974 
ceive direction , or hear Sentence in matters tending to ſpiritual regards. 
And for this cauſe iſſued Summons even to Kings ; as at the Council of 
- Lyonsaforeſaid, it is ſaid, that the Pope had cited Regis terre, & alios mun- M. Paris. 
d; principes, & diflum principem, meaning Henry the third : the matter re 
was for aſſiſtanceto the holy War , and to determine the matter between 
Henry the third and his Clergie men. And as in that caſe, ſo in others of 
_ that kind, Kings would ſend their — or Prottors, and give them 
power in their Princes name zutereſſend;, tranttandi, communicandi & cou- 
cludendi. Firſt, of ſuch matters quz ad reformationem Ecclefig univerſa- 
lis in capite © membris, then of ſuch as concern fidez orthodox@ fulciamen- Bineus tori. 3, 
tum, Regumque ac principum pacificationem, or any other particular cauſe a4 1 4 
which occaſionally might be inſerted. So long then as Kings had their pag. 21. © 
votes in the general Councils, they were engaged in the maintenance of \, 
their decrees ; and by this means entred the Cazon-law into Kingdoms. 
Nor was the vote of Kings difficult to be obtained, eſpecially in matters 
that trenched not upon the Crown ; for the Pope ( knowing well that 
Kings were too wiſe to adventure their own perſons into foraign parts 
where the Feneral Councils were holden, and that it was thrift tor them 
to ſend ſuch Profors that might not altogether ſpend upon the King's 
purſe ) allowed Biſhops and Clergy-men to be Prodtors tor their Princes, 
that in the Negative they might be pi/ inimici, and leſs active; but in the 
| Affirmative zealous ; and ſo make the way wider,by the Temporal and Sp#- 
ritual vote joyned in one. Neither did Kings onely fave their purſe, but 
they alſo made their own further advantage hereby ; for by the engage- 
ment and reſpe& which theſe their Profors had in Councils, they (being 
for the moſt part ſuch as were had in beſt eſteem ) obtained better re- 
ſpett to the cauſe that they handled, and ſpeedier diſpatch. 
Nevertheleſs the caſe ſometimes was ſuch, as could not expett favour : 
and then as the King's temper was, they would ſometimes ride it out with 
fall fail, and to that end would either joyn with their Eccleſiaſtcal Pro- 
fors ſome of the Barons and great men of their Realm, to add to the 
cry, and make their affairs ring louder in the ears of fame ( although 
the Pope had the greater vote) or otherwiſe would ſend an 7hibition un- 
to their Proftors and their afliſtants; or an 7»junitios to look to the rights —_ 
of the Crow, as Henry the Third did at the Council at Lyon; and this Fox Mart. F: 
ſounded in £4 e of a ProteF?, and ( within theRealm of England ) had 4 
the force of a'FFoviſo, or Saving. But if the worſt of all come to pals, wiz. 
that the Council paſſed the caule againſt Kings without any 7hibition or 
Txjunftion, yetcould it not bind the Law of the Land,or Kings juſt Preroga- 
tives,no not in theſe times of Rome's hour, and of the power of darkneſs. For 
at a Synod holden by Arch-biſhop Peckham, An.1280.the Atts of the Coun- 
-cil of Lyons were ratified, and amongſt others , a Canon againſt »ox-ref/t. 
dency and pluralities; and yet neither Council nor Synod could prevail ; 
for in Edward the Second's time an Abbot preſenting to a-Church vacant 
( as was ſuppoſed ) by the Canon of pluralzties, the King whoſe Chaplain 
was diſturbed, enjoyned the Abbot to revoke ihis preſentation upon this anciq. Brie. 
;ground, Cum igitur, &c. in Engliſh thus: Whereas therefore that yy Eccleſ.to}, 2 55 
| in 
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bindeth not our Clerks in our ſervice, in regard that the Kings and 
Princes of England from time to time have enjoyed that liberty and 
prerogative , that their Clerks whilſt they attend upon their ſervice ſhall 
not be conſtrained to undertake holy things, or to be perſonally refident on their 
Benefices, &c. | 
And if this preſent Law be conſidered whereof we: now treat, which 
took leave to enact a ſence upon a former Canon fo long ſince made, 
and ( which is all one) to make a general Council ( will or nill it ) 
to tread in the ſteps of an Engliſh Parliament , or ( which is more 
mean) to ſpeak after the ſence of an Engliſh Declaration, that had not 
yet attained the full growth of a Szazute , as was then conceived; it 
will evidently appear , that the power of a Council made up ofa 
mixture of a few votes out of ſeveral Nations, gr the major part of 
them , being unacquainted with the Laws and Cuſtoms of Nations, 
( other than their own ) was too mean to ſet a Law upon any particu- 
ler Nation contrary to its own original and fundamental Law. And 
as the Yoters ſent to the grand Councils from England were but few, 
ſo neither were the Proftors; as may appear from this, that Pope /nne- 
cent, out of his moderation, if we may believe it, and to avoid much 
expence, as he faith, did order that the number of Prodtors in ſuch 
caſes ſhould be few. Burt in truth, the times then were no tunes 
for moderation amongſt Popes and their Officers, and therefore it was 
another thing that pinched ; for multitude of Proffors , if their num- 
ber had not been moderated , might perhaps, if not prevail , yet fo 
blemiſh the contrary party , that what the Pope ſhould get, muſt coſt 
him loſs of ſpirits, if not bloud. And although the Biſhops being 
faſt Friends to the Pope, by vertue of their Oath, did prevail in pow- 
er, and the Pope had the controul of the Council : yet the exceeding 
number of the Profors, on the contrary, might render their concluſions 
ſomewhat queſtionable in point of honeſty , as being made againſt the 
mindes of the greater number of perſons preſent, though their wozes 
were fewer. To avoid this difficulty therefore, for more ſurety-ſake , 
the Popes enlarged the number of Yorers ; for whereas it ſeemeth to be 
an ancient rule , that onely four Biſhops ſhould go out of England to 
the general Council , in after-ages not one Biſhop could be ſpared , un- 
leſs in caſes of 'great and emergent conſequence ( as may appear by the 
Pope's Letter to Henry Third ) and the caſe required it: for the oppreſ- 
ſions of the Pope began to ring ſo loud, as the holy Chair began to ſhake. 
Neither did Kings confine themſelves to any certain number of Profors, 
notwithſtanding the Pope's moderation ; but as the caſe required, fent 
more or leſs: as unto that Council at Piſa, for the compoſing and 'qui- 
cting that great Schiſm in the Popedom, Zerry the Fourth tent folemn 
Embaſladors, and with them nigh eighty in all. But unto the Coun- 
cil at Baſil, Henry the Sixth ſent not above twelve or thirteen, as Mr. Sel- 
den more particularly relateth. And unto the Council at Lyors, for- 
merly mentioned, the Parliament ſent but ſix or ſeven, to remonſtrate 
their complaints of the extortions of the Court at Rome, their Legates 
and Emiſſaries. The ſum of all will be, that the Acts of general Coun- 
cils were but Counſels, which being offered to the ſence of the Parliament 
of England, might grow up to the degree of Laws, if the Parliament liked 
them. | 
Nevertheleſs, National Synods in England undertgok the quarrel of 
general Councils : for Arch-biſhop Peckham, in a Synod, 1280. cnjoyned 
the. 
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the Conſtitutions made in the Touncil at Lyons, to be obſerved under a 
curſe, without conſultation firſt had with the Parliament , or before he 
knew whether they would be right or wrbng. And before him Boniface 
made Conſtitutions in oppoſition to the cuſtoms of the Kingdom ; ſo 
as the matter was now come to @ kind of conteſt , whether Syxods or 
Parliaments ſhould hold ſupremacy in doubtful caſes concerning the li- 
mits of the Eccleſigſtical and Temporal power. For henceforth Kings 
muſt bid adieu to the Synods , and fit no more amongſt them; and 
Symods now think themſelves free to conſult and determine what they 
pleaſe, ' without ſpeaking under correfion ; nor was there other remedy 
left to Kings but threats, by Writs direfted to the Biſhops, firmz- Rot. Fariiam. 
ter inhibendo quod , ficut Baronias quas de Rege tenent diligunt, nullo modo 1, 7 
praſumant concilium tenere de aliquibus quz ad coronam Regis attinent , 
wel que ad perſonam Regis, vel ſtatum ſuum, vel ſtatum concilii ſui contingunt, 
quod ft fecerint, Rex inde ſe capiat ad Baronias ſuas. 

And this prevailed fo effetually , that the Biſhops durſt not adven- 
ture too far , leſt they ſhould go beyond their guard; and therefore 
they come and ask leave of the Parliament in caſes that trenched upon 
the Law of the Kingdom ; as they did in the caſe of Baſtardy , where: Stat. Merton. 
in they would have had their conſent , That Children born before Mar- *?: 9 
riage might be made legitimate by the Marriage ſubſequent. And yet they 
could not prevail ; for they were anſwered, Nolumus leges Anglia muta- 
ri, notwithſtanding that the Canor-law and the Laws of the Nor- 
mans ſided with them. And fo they obtained not their deſire, al- 
_— they ſtill retained the 'Tryal of general Baſtardy unto them: 
elves. 

Nevertheleſs the times were ſuch, as Xings being too weakly aſli- 
ſted by the people, and the C/ergze ſtrongly ſeconded by the Pope, 
they took advantage of thoſe times of diſtraCtion, ſo as to hold them- 
ſelves no farther obliged to the Xing , than the Pope and their own 
- covetouſneſs would allow them : and to make all ſure, they had ſet- 
led it fo far as they were able, by a Conſtitution that the Clergie 
were not bound to aid the King Papa inconſulto : and they put it in pra- Anriq, Brit. 
Qtice in a Synod under Arch-biſhop Winchelfie, Anno 1295. in the time 
of Edward the Firſt ; and although the King prevailed in the concluſion 
at that time, yet from the times of XHexry the Third, the Clergze for fu- 
ture times granted their aids to the King by themſelves, and apart from 
the reſt of the body of the Kingdom , and held tliemſelves not bound 
by any aid granted by the Parhament ; albeit that their own azds gran- 
ted in their Synods were not obligatory unto the body of the Clergze in 
this Kingdom, unleſs firſt allowed and confirmed by the Parliament. And 
_ is England become like a two-bodied monſter ſupported with one pair 
ot Legs. | 
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Of the condition of the Free-men of England, of the Grand 
Charter, and other Statutes, during the Reigns of theſe 
Kings. 


ſide that regard of the ancient mutual covenant , and bond of De- 
renners,are now become weak, and almoſt enthralled to the luſt of Kings, 
Lords, Pope, and Engliſh Clergie : and therefore it is no wonder if 7axes 
and 7ributes were many and new, although moſt of them deſerved not 
to march under any banner but the colours of oppreſſion ; nor did any 
thing fave them from the worſt Tenure of all, bur the ſeveral intereſts of 
thoſe ſuperiour powers which oftentimes did juſtle with one another, 
and thereby gave the Commons liberty to take breath ; ſo as though for 
the preſent they loſt ground, and hunted upon a cool ſcent, yet they ſtill 
retained the prey within their view. Sometimes they were caſt far be- 
hind , other times they recovered themſelves: a Truce is cried , and 
Laws are made to moderate all, and determine the bounds of every one; 
and thus comes the Grand Charter upon the publick Theatre. The Ht 
ſtorian ſaith, it was the ſame with that of King Foh#'s framing ; and yet 
by comparing them together, we find them diſagreeing both in words 
and ſence ; and therefore ſhall ſum the ſame up as ſhortly as I can, ob- 
c ſerving the difference of the two Charters as I paſs along. The Firſt 
Chapter concerned the Church ; of which ſufficient hath been ſpo- 


ken. 


cap. 2. The Freemen ſhall enjoy theſe Liberties to them and their 
Heirs for ever. 


The Heir in Knight-ſervice ſhall pay the ancient relief. 


That Reliefs were ſetled by the Saxons, hath been already ſhewed, and 
alſo that they were continued and confirmed by Henry the Firſt: onely in 
thoſe times they were paid in Horſes, Arms, ©c. but in after-timesall was 
turned into money, which was more beneficial for all. 


cap. 4. Lords ſhall have their Wards bodies and Lands after homage 
vide Stat. deceived until the full age, though the Ward be formerly Knigh- 


Wardis,28E.1 
ted. 


Glany. lib. 6 The Law of Wardſhip may ſeem more anciently ſeated in this King- 
c. 1,& 4 dom than the Normays times ; for if the Statutes of Scotland bear any cre- 
dit, that Law was in Scotland before thoſe times. The Lords were not 
to have the Wardſhip before they were poſſeſſed of the Tenure, becauſe it 
was theirs asa fruit of the Tenure , according to the Saxon Law concer- 
ning diſtreſs, that it could not be in the power of the Lord to diſtrain till 
Stat. Marlb. he was poſſeſſed of the ſervice. And if by fraudulent conveyance the 
ce 6,,&7- Heir did hold the Lord out of poſſeſſion, a Writ of Ward did lie _ 
him ; and if he did not appear, the Lord might ſeize the Lands , unleſs in 
caſe of Wardſhip, per cauſe de guard. | p 
An 


meg aſunder by broyls of Civil Wars, the Freemen having laid a- 
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And in caſe the Lord would hold the Ward/hip longer than the full age 
of the Heir , an Aſſize did he againſt the Lord ; for the Heir could not $:ar. Marth. 
enter without Livery. But if the Heir were of full age at the time of the _ 16. and 
Anceſtor's death, the Lord could not enter the Lands; and yet he ſhould c,; 
have a Relief, and the primer ſeiſimn. _ EE | 11 | 
And it the Heir entred the Lands before 7Tomage done , he gained no 
Free hold, though he were Knighted before, as this Law provideth. For 
it may ſecin that thele times of Civil War, brought forth a trick of X»ight prerog. Reg. 
ting betimes, as an honourable encouragement. tor young ſparks to enter © 13: 
the field before they were compleat men of diſcretion to know whether 
the cauſe of War was good or evil. And yet reaſon might induce a con- 
ceit, that hie that was thought meet to do Xight-ſervice in his own per- 
lon, might expett the maintenance fit tor the ability of the perfon, and ho- 
nour of the ſervice. | 


Grantees or their Aſſeens, or Committees of Ward ſhips, ſhall Nag. Chart. 
preſerve the Land, &c. from Waſte, and the Tenants from ex- 
tortion. | 

They ſhall yield up the ſame flocked, if they receive them ay. 6, 
ſtocked; | | 


The firſt of theſe is the Law of common reaſon; for it is contrary. to 
Guardianſhip, to deſtroy that which by their office they ought to pre- 
ſerve. As touching the words of. the Law, the Grantees are omitted in 
the Charter of King John ; and allo their Aſſignees , albeit that doubtleſs 
they were within the intent and meaning of the Law, The matter de- 
clares plainly not onely the oppreſſion of Lords upon their Wards, but al- 
ſo the corruption even of the Law itſelf, that at the firſt aimed at the good 
of the Publick, and honour of X»ight-ſervice, but now was degenerated in- 
to the baſe deſire of profit , by making market of the Wards Eſtates and 
Marriages, that brought in ſtrip and waſte of Eſtates, and niggardly neg- 
lect of the education and training up of the perſons of the Wks, and art 
imbaſing of the generation of mankind,and ſpoil of times. Nor did theſe 
times ever cſpy, or provitle againſt the worſt of theſe, but onely endea- 
voured to fave the eſtate by puniſhing the waſters in damages by this 
Law, and by forfeiture of the Ward/hip by a Law made in the time of Star. Gict.c'2; 
Edward the Firſt ; and this as well for Waſte doneduring; the time of the. 
cuſtody, as in the life-time of his Anceſtors, by another Law in Edward 
the Firſt's time. And becauſe the Eſcheators and their under-Officers $mr. de v4fts, 
uſed to ſerve themſelves out of the Eſtates of Minors, before they certi- 29 E- 1: 
fied to the King his right ; and thoſe were not within the Law of Magna 
Charta , or at leaſt not fo reputed : It was therefore afterwards provided; Artic. tap. 
that theſe alſo ſhould render damages in a Writ of waſte to be brought a-X*< 28. 
gainſt them, 


The marriage of Wards ſall be without diſparagement. cap. 7: 


It was an ancient Law among the Germans, and the Saxons brought it Tacirus mer. 
hither, and asa Law etled it, that Marriage muſt be amongſt equals ; but _ 
this the Danes and Normans ſlighted, and yet it continued, and was revi- 
ved. Now as the Lord had the tuition of the Ward inſtead of the Ance- 
ſtor, ſo had he the care of the marriage in ſuch manner as the Anceſtor 


Y 2 might 


A 
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Stat. Merton. 
Cap. 6. 


Clap. 7. 


W. I.C. 22. 


Weſt.2. C. 16. 


Mag. Charta. 


might have had if he had lived. For in caſe the Ward were ſtoln and maz- 


ried, the Delinquent ſuffered fine and impriſonment. Or if the Ward 
married without the Lord's conſent, he ſhall have the double value , and 
hold the Land over till fatisfa&tion. But in caſe the Lord marrieth the 
Ward within fourteen years of age to its diſparagement, he ſhall loſe his 
Wardſhip thereby. And if the Ward refuſeth to accept of a marriage ten- 
dred by the Lord before her age of ſixteen years, the Lord ſhall hold the 
Lands till he have received the full yalue ; and in caſe where one Tenant 
holdeth of divers Lords, the Lords by priority ſhall have the marriage. 
Theſe Laws were in uſe during the Reigns of thoſe Kings, although ir can- 
not be certainly concluded hereby , that the Wives portion properly be- 
longed to the Lord, as for his own benefit ; partly becauſe the Female- 
Wards ſhould haveno advancement,if it belonged to the Lords ; and part- 
ly becauſe this forfeiture was given to the Lords in nature of a penalty, as 
appeareth by the frame of the Statute of Merton. 


Widows ſhall have their Dower, inheritance, their inheritance 


pr. which they have joyntly with their Husbands, their marriage free- 
. by, and their Quarentine. 


With due regard of the opinion of others, I ſhall propound my own. 
It ſeemeth to me that the King is within this Law , as well as within the 
former Laws of the Normans, and thoſe of Henry the Second, that are of 
this kind ; and as he is within the compaſs of every Law of this Charter ; 
and that it is calied the Grand Charter, as moſt immediately coming from 
the King to the people, and not from the Lords: Nor is there or 4 ground 
that the Law ſhould intend to give liberty to Widows of Wards belong- 
ing to inferiour Lords to marry whom they will , and that onely the 
Kings Widows ſhall be bound. Nor did this ſuit with the conteſt between 
the Barons and the King , that their Widows ſhould be bound unto the 
King, and the Widows of- their Tenants diſcharged from their tuition ; 
and therefore I conceive, by the word maritagium is not meant liberty 
of Marriage , but her Marriage portion , or rationabilis pars, according 


_ tothe foregoing Laws of Henry the Firſt, and Henry the Second , and 


CaÞs 9. : 
Glanyv. lib. Jo 
CaP. I2» 


Cap. 10s 


the Saxox Cuſtoms. But as touching the liberty of Marriage, it is de- 
fined and expreſſed, that the Widows thall not be compelled to marry ; 
nevertheleſs if they ſhall marry, they muſt marry with the Lord's liking ; 
otherwiſe he might have an enemy to be his Tenant, that might inſtead 
of homage and ſervice, prove Traitor, and be his ruine. Laſtly, touching 
the Widows dwelling, the Law thought it unreaſonable that ſhe ſhould 
immediately after the death of her Husband be expoſed to be harbour- 
leſs, and therefore ordained that ſhe might continue in her Husband's 
houſe Forty days , if it were not a Caſtle; and then ſhe was to have 
another dwellng aſſigned to her, becauſe by common intendment ſhe is 
not ſuppoſed to be a perſon meet to defend a Caſtle : and this was called 
her Quarentine ; which I meet not with amongſt the Saxon Laws , and 


therefore ſuppoſe it to be of Normay original. 


' No Man's Land ſhall be ſeized for Debt to the King ſo long 
as the Perſonal Eftate will ſatis fe e. Nor ſhall his pledge be trou- 


_ bled, fo long as the Principal is ſufficient ; unleſs he refuſe to ſa- 


tisfie, and then the pledge ſhall recover in value. 
The 
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The firſt partchereof, was the iſſae of the Law concerning elegzr, for- 
merly obſerved in the Saxox.tames ; for the ___ of Law principally ex- 
tended unto the perſon, next utito the Free-hold, and laſtly unto the goods. 
| The latter part of this Law was the Law of Pledges of Decexners in the 
Gine times ; unto which the Reader may reſort for further light herein. 


The Cit 'Y of London, and other C ities, Burrougbs,and Towns, _ 
L DP» I Fa 
and the.Cinque-ports , and other Ports, ſball enjoy their ancient 
Liberties. (BT 


The whole Kingdom, and the Members thereof herein expreſſed, had 
all their Liberties taved from the dint of Congueſ# by the Law of Wi{liar Mag.Char. 
the firſt ; upon which, although ſome of the ſucceeding Kings did invade, bo 
yet none of themi made any abſolute difleiſin , although diſturbance in a Spictl 
ſome particulars. But King Foby did not only confirm them by his grand © 
Charters, but by particular Charters to each Corporation, with ſome ett- 
largements; and in his grand Charter inſerted one clauſe which in the 
grand Charter of Henry the Third appeareth not , which thus enſueth : 
Et ad habendum commune concilium Regni de auxiliis aſſidendis , aliter quam 
in tribus cafibus prediitis; which if the barbariſm of the Latine miſlead 
me not, is thusin Engliſh : And to kave right of Common-Council, of to 
be of the Common- Council of the Kingdom, for the aſſeſſing of aids, otber than 
7n three caſes aforeſaid, viz. for redemption of their Captive King, for Knight- 
ing of the Kings Son, and for his Daughters Marriage ; becauſe theſe three 
might be due by the Common-Law ; the two latter by cuſtom, the for- 
mer by common right ; although mentioned from the late diſaſter of 
King Richard, which King Fob might with ſhame enough remember,and 
expect the ſame meaſure from the cenſure of an unquiet conſcience. I 
' ſhall not enter into debate concerning the omiſſion hereof in the later 
Charters; poſlibly it might ſeem a tautology. Nor concerning the re- 
ſtri&tion, as if it did imply that the Burgeſſes had Yote only in caſes of ge- 
neral aſſeſments, but ſhall leave it to the conſideration of the Reader. 


No Diſtreſs ſhall be taken for greater ſervice or other matter 


than 1s due. a0 
Diftreſſes are in nature, no other thana ſummons in a&, or the bringing = * 

of a man to anſwer by ſeizure of part of his Goods; and it was uſed 

by the Saxons, as hath been ſhewed : and becauſe the rich men under 

colour of ſeeking their right, many times ſought for wrong, and though | 

they could not prevail in the iſſue , yet prevailed fo far , that the Defen- 

dant could not eſcape without charge and hinderance; therefore the Law 

_ provided a Writ of remedy againſt unjuſt vexation , which Glanvui/ Glanvillib.12, 
remembreth us of : and yet becauſe that remedy alſo carried with it MM, — 

matter of charge and Adartatice to the Plaintiff, and ſo the remedy ſens 

might be worte than the diſeaſe ; therefore the Law defined di/treſſes by 

circumſtances of perſon, matter, time, and place, under penalties of fine 

and amercement , beſides the recompence to the party ; firſt, it muſt Scar. Marlb. 

not be taken, but by leave from the Kings Court , unleſs in caſe of mat- of. 14, 

ters due by common right,and upon complaint made by the Plaintiff. The cap. 1. 8. 

King ſent out a Summons in this manner : Henricus Rex Ang. Hominibus gig 215. 

Abbatis de Ramſey, ſalutem. Precipio quod cito & juſte reddatis Abbati Do- 

mino veſtro quicquid ei debetis in cenſn, & firma, & debitis, & placitis ; _ 
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ſi nolueritis, ipſe vos inde conſtringat per pecuniam veſtram. And in all 

caſes of matters due by common right, the diſtreſs never was done in an ar- 

Glanvil. lib. 9. bitrary way, but by Judicial ACt in the Lord's Courr.”; Secondly, no di- 
cap. 5-1, ereſs tor ſuit ſhall be made out of the Fee, nor againſt any perſon, bur ſuch 
cap.2,3,4:15- as are of that Fee. . Nor ſhall any diſtreſs be made in the King's High- 
| way or open ſtreet, but by the King's Officer, and ſpecial Writ ; becauſe 
diſtreſs is incident to ſervice, and that is due as from the Fee : and there- 

fore by common right the ſame muſt be recovered from the Fee, and ſuch as 

owe ſervice in the fame ; but the F7gh-way or open ſtreet are more pro- 

perly a Franchiſe belonging to the King, although the Soil haply may be 

the Lords. And theretore 1t was an old Law, that they ſhould be under 


L.laz the King's ſafeguard, Sit pax publica per communes vias ; and no violence 


muſt be there tolerated but by the King's ſpecial Writ, which preſuppoſeth 

the eſpecial notice taken by the King of the nature of the occaſion. A 
moderation alſo muſt be obſerved in the taking of the diſtreſs , for it muſt 

not be exceſſive; and alſo in keeping thereot: for if the owner will, he 
Marlb. c. 21. May replevy the fame, according to the ancient courſe; and the Sheriff" 
Gam >12- muſt grant replevy if it be demanded, although formerly no replevy was 
RE without ſpecial Writ; and yet that alſo not always readily obeyed : for 
the times were ſuch, as the Lords were bold with the King's Courts and 

Miniſters, and refuſed the order of the Law. Now in ſuch caſes wherein 

Ag. Chart. the matter concerned contempt of the King's Authority, a Fine was ſet 
upon the Offender ; bur in calc it concerned onely a Tort done to the par- 

, he was amerced :. The one is called Redemption, becauſe the penalty o- 

therwiſe muſt lie upon the perſor, if it benot redeemed by pecuniary Fine ; 

Mircr. cap. 5. the other is called Amercement, which 1s originally a fatisfaQtion unto the 
See. 3. party wronged, by recompence out of the perſonal Eſtate of the Delin- 
$7 quent. Thirdly, as touching the matter of the diſtreſs, it muſt not be of 
Diftric- Sas Plongh beaſts or Sheep, unleſs in caſe of damage feſant, if other diſtreſs may 
Cart. cap. 12. be had; for the Law had a care of ſuch Cattel as were moſt of publick 
concernment, and which was the main ſtock of ſubſiſtence, fo far as Ju- 

ſtice would allow. And therefore the unjuſt taking of any man's Cattel 

by any, perſon whatſoever, is liable to the ſame penalties that unjuſt d;- 

_ cn Treffes te Fourthly, concerning the uſing of the dreſs, it muſt not be 
ſold, no not in the King's caſe, till fifteen days be paſt, after it is taken ; 

Marlb. cap. 4- nor muſt it be carried out of the County, but it muſt be ſo 2pounded as 
Diftric; Sc* the Owner may come to feedit; and it muſt be diſcharged if the owner 
Artic. ſup. give ſecurity of ſatisfaction beforc the return of the Writ. Fifthly, the 
Eert-caP-12- intent of the di/treſſes muſt be that which is juſt, and therefore not for o- 
ther ſuit than by the Feofiment is due, or elſe by Preſcription ; and in caſe 

Marlb. cap. 9- many are joyntly ſeized, the ſuit ſhall be by one, and the reſt ſhall contri- 
cap. 22. bute. Nor muſt any man ke compelled to ſhew his Title to his Land by 


diſtreſs. 
cap. 13: The Common-pleas ſhall be holden in one certain place. 


The Office of Judge of the Common-pleas, was, in my opinion, diſtinct 
and ſeveral from that of the Crown-pleas ; nor though one and the fame 
man might execute both Authorities , doth it therefore follow that it 
was by oneand the ſame power ; as if being Judge, he had thereby pow- 
er in all matters of the Common-pleas, and allo of the Crown. For though 

= ma Juſt. it be true that Brafoz faith, The King hath one proper Court wherein are 
 -the Chief Judges, which both by his own Teſtimony, and Briton's __ 
= OA ; 


4 
ad A ada. 
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did hear and determine Cauſes of all forts; yet is it true allo, that it was Mzg. Cha*: 
by Appeal, or Writ of Errour, as in cale of talle Judgment ; and that the 
King had plures curias, which doubtleſs had their proper work. And in Mari>.cap. 55 
the time of Zenry the ſecond, it is clear that ſix were eſpecially aſſigned for 
the Common-pleas throughout the whole Realm ; and yet by another eſpe- 
cial Commillion, or Letters-Patents, the fame men might alſo have pow- 
er todetermine matters of the Crown, as at this day, in their ſeveral Cir- 
cuits. - This Law. therefore doth not, as I conceive, work any alteration, 
but onely in this, that whereas formerly the Judges of Common-pleas at- 
tended on the King's Court continually, as all other Judges did ; and whi- 
ther the King removed,they did the like, which was a great uncertainty and 
grievance unto the Commons ; henceforth they are fixed to a certain 


place. 


Aſſize of Novel Diſſeifin aud Mortdanceſter ſhall be deter- ay. 4. 
mined in the proper County onely, and by the Fuſtices itinerant 
ſent by the King or his Chief Juſtices. 


The Law was fo declarcd in Heyry the ſecond's time, and was queſtion- 
leſs put in practice, ſo far forth as with convenience to the Judges might 
be ; but now the convenience of the people is preferred, and they muſt 
not be brought up to the Xing's Court, but the Juſtices muſt come down 
to them. And yet in caſe of difficulty,the Bench, where the Common-pleas 
are holden, muſt determine the matter ; and where the time in the er in 
one County is too ſcant, the Remanets ſhall be adjourned over to be tryed 
elſewhere in that Circuit : which ſheweth that the Judges itinerant had weftm. c. gt. 
their time proportioned out to every County. Thele Tryals alfo were fo 
favoured, as in the then-holy times of Advent,and Septuageſſima or Lent, 
they might be tried ; which although it was gained by Prayer made by 
the King to the Biſhops, as the words of that Law are concluded, yet it 
ſhews that the Parliament had ſo much light as to hold the time not z2he- 
rently holy, but meerly ſequeſtred by the Will of the Clergze. The Plain- 
tiffs alſo in Mortdanceſter may be divers, if there be divers Heirs of one An: $tar.Gioc. <4, 
ceſtor by one Title. And if there be joynt-Tenants, and the Writ ke a- 
gainſt but one, and the ſame pleaded, the Writ ſhall abate ; but if joynt- conjund. feo- 
Tenancy be pleaded, and the Plea be falſe, the Defendant ſhall be fined and 41-34 E-1- 
impriſoned. And'f in the Action the VerdiCt be for the Plaintiff, he ſhall 
recover Damages. 


Darrein preſentment ſhall be taken onely in the common Bank; cap. 15. 


Tryals in the common Bank, or other Courts at Weſtminſter, have ever 
had an honourable eſteem above thoſe in the County by. Nift privs, al. 
though all be equally available. This might be one cauſe why the Titles 
of Churches wete ſtill retained at the commos Bank, whenas all other rode 
Circuit; for that Churches affairs in thoſe times were of high regard. 
Speed of Tryal alſo was riot little regarded herein ; for Juſtices by Nz/ 
prius properly were but for enquiry, till the Statute at We/tm. the ſecond | 
| made them of Oyer and 7erminer 1n the caſes of Quare Impedit, and Dar- Weſt. 2. c.30 
rein preſentment , and gave them power togive Judgment. And thus the 
Commons gained ſtill in point of conveniency. 


 Free-men ſhall be amerced according to the degree of the fault, cap. 1s. 
ſaving 
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Mog.Chart. ſaving to them their Free-hold , and to Merchants thei? main 
Stock, and toVillains their Waynage 3, and Clergie-men ſall be 
amerced according to their Lay-fee. Barons ſhall be amerced by 
their Peers, others by the Vicinage. 


In this, regard is to be had firſt of the perſons that are to be amerced, 
then of the parties by whom, and laſtly, of the nature and: quantity of A- 
mercements. The perſons amerced are ranked into four Claſſes ; Barons, 
Clergie, Free-men, and Villains. But in regard of the parties by whom 
they are to be amerced, they are but two ; Barons,and Free-men ; tor the 
Clergie, Villains, and Free-men, are to be amerced by the Free-men of the 
Neighbourhood. In what Courts theſe Amercements ſhall be, the Star. 
Marlb, cap.19. Mar/br. tells us, not before the Eſcheator, nor other that make enquiry by 
Commiſſion or Writ, nor before the Juſtices of Aſſize, or Oyer and Zermi- 
zer, but onely betore-the Chief Juſtices, or Juſtices 2#/xeraut. The Statute 
Weſtm.1. c.6; of Weſtminſter adds a fifth Clailis of Cities and Towns, by expreſs words ; 
which ſeems not ſo neceſſary, unleſs in pillaging and oppreſling times : for 
_ cap. 5- they were taken to be within the Statute of Magna Charta, though not 
2245 therein named. The rule of the quantity of Amercements is now ſet down 
in general, and left to the diſcretion of the Peers or Vicinage, which for- 
merly by the Saxons were ſpecially ſet down in the Law. The rule in 
general 1s with a ze plus ultra, viz. not further or more than that the party 
amerced may ſpare, and yet hold on in the maintenance of his courſe, according 
zo his degree. And it muſt be alſo according to the quantity of the ot- 
fence ; tor the greateſt Amercements muſt not be ranked with the leaſt of- 
fences : fo as in every degree the main ſuſtenance of the party is faved ; 
yea, the Yilains ( however mean they be ) they muſt have their main- 
tenance. And this ſheweth that Yillains had a maintenance, which was 
under the proteCtion of the Law, and not under the gripe of their Lords 
to all intents, unleſs they were the Kings Villains, who it ſeemeth were 
meerly under the Kings mercy, as being both their Lord and King,againſt 
whom they could hold nothing as properly their own. And theretore in 
all other caſes, even then the/;/lains were born under a kind of liberty,as 
in the Saxons time formerly hath been declared ; which the Law protefted 
againſt their own Lords. | 


No man ſhall be compelled to make, repair, or maintain a+ 
ny Bridges, Banks, cr Cauſies, other or otherwiſe, than they 
were wont to be made, repaired, or maintained in the time of 


Henry the ſecond. 


Cap.17. & 18, 


The limitation to the times of Z7ewwy the ſecond, ſheweth that his Ju- 
ſtice was ſuch as maintained the common rights of men ; but in the times 
Miror. cap. 5. Of Richard the firſt, :nd more eſpecially of Kiop John, thoſe Rivers, Wa- 
Pres ters, and Fiſhings formerly uſed in common, were encroached upon, en- 
cloſed,and appropriated to particular mens uſes ; which occaſioned many 
Bridges, Banks, and Cauſies to be made and repaired, to the great charge of 

private men: all which are diſcharged by thus Law. 


Þ19- No Sheriff, Conſtable, Coroner, or other Bayliff, ſhall hold any 


Plearof the Crown. 
Eſchea- 


—__—_ 
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Eſcheators are allo expreſſed in the old books of Magna Charta, and the Mag. Charts | : 
Abridgements, however it ſeemeth that it is within the intent of the Law, s 
which was made to avoid the extraordinary oppreſſion that theſe Officers 
exerciſed upon the people. For Eſcheators, under colour of inquiry of E- 
ſtates of men, would enquire of matters concerning the lives of men ; and 
Sheriffs that had power of Tryals in caſes of Thett, as hath been already mr" Ag + 
ſhewn, abuſed the fame for their own benefit, becauſe in ſuch cafes they cap. 2. pas F 
had the forfeitures. This Law therefore takes away ſuch occaſions, viz. - ! 
{rom the Sheriffs and Coroners, and Baylifls or Juſtices (other than by ex- F 
preſs commiſſion thereto aſſigned) all power to hold Pleas of the Crown | 
by tryal, leaving unto them nevertheleſs, power of enquiry, of which an- ; 
ciently they had the right. | 


If the Kings Tenant dieth ſuppoſed in arrear, an Inventory a $66 
ſhall be made of bis Stock by honeſt men, but it ſhall not be remo« 
wed till Accounts be cleared ; and the overplus ſhall go to the | 
Execiutors, ſaving to the Wife and Children their.reaſonable part. 


The firſt clauſe hereof was a Law in Hemry the firſt's time, and a cuſto- 
mary Law in Henry the ſecond's time, beinga remedy againſt an old Nor: Glanvil. lib.7; | 
man Riot of the Lord's ſeizure of the whole perſonal Eltate of the party ®?: 5: i 
deceaſed, under colour of a Law. The ſecond part concerning the over- [ 
| plus, hath this additional ſubjoyried in the Charter of King Fohn : If any 
Free man die inteſtate, his Chattels ſhall be divided by his Parents and his 
Friends in the preſence of the Church, ſaving to every one their proper debts. 
And thus ſince the Conqueſt, the Church-men encroached by degrees un- 
to a great power in matters 7eſtamentary ; I ſay by degrees : for as yet by 
this Law it appeareth, that they were but Overſeers or Eyowitnalilt for 
as yet right of ordering or diſpoſing they had none, as may appear in that 
caſe of a Baſtard dying without Iſſue and zte/tate, the Lord ſhall have Glawvil. lib.7; 
his perſonal Eſtate: And in, all caſes the Executor had then nothing but ?: * 
bare Aſſets, and the overplus was afſigned between the Wife and Children, 
according to their reaſonable part. Or if the party died inteſtate, the 
next friends did adminiſter, paying the Debts, and making Dividend of 
the overplus into the reaſonable parts ; according to the ancient Saxoz cti- 
ſtom ſtill. continued. Nor doth the teſtimony cited out of Brafton, prove Coke Inſtit. 2; 
any other than that the Anceſtor hath free power to order his Eſtate as he P*8* 35: 
pleaſeth, and that the Children ſhall have no more than is left unto them 
by their Anceſtor, either in his Will, or in caſe of dying ite/tate, by the 
cuſtom or Law,which is, and ever,was the rationabilzs pars. 


No purwveyance for any Caſtle ont of the ſame Town where the cap. 1. 
Caſtle 3s, but preſent ſatisfaction mu$} be made: and if in the 
ſame Town, ſatisfation mu$i be made within forty days. 


Purveyance was ancient proviſion for the rieceſſities of the publick , 
and fo tar was commendable , ſeeing it is not the common caſe of all 
men to regard the publick above their own private intereſt ; therefore 
the publick muſt provide for it ſelf, by their means iri whom the publick 
1s moſt concerned. And this was in thoſe elder times, but in two caſes; 
viz. of Kings and Caſtles; in the one of which the Government is 
principally concerned , in the other yu publick defence, For it may 


I66 
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Mag. Chart. 


Weſt. 1.c. 7. 


be well conje&tured, that Caſtles were either firſt made in places commo- 
dious for habitation, and great Towns gathered to them for their better 
ſafety ; or that the Towns were firſt gathered in places of commodious 
habitation , and then Caſt/es were made for their better defence. Or if 
they were impoſed upon them by the Victor to keep them in awe, they 
were nevertheleſs by continuance together become traCtable, and confpi- 
red for the mutual defence of each other. But as touching ſuch Citta- 
dels or Caſtles that were ſet in ſolitary places, they may ſeem rather firſt 
intended for the particular defence of ſome particular Man and his Fa- 
muy, and neighbouring Tenants; and therefore in the parveyance for 
Caſtles, it ſeems the proper Town wherein it is, is principally liable to that 
duty, becauſe their fatety is more principally intereſted : and therefore 
Prizes there taken, may be paid at a day to come ; but in all other places 
immediately. Nevertheleſs this laſted not long ; for the Souldiers tound 
out a trick of favouring their own Quarters, and preſerving them in heart 
againſt a back Winter , knowing that at fuch times it is better to feek for 
proviſion nigh,than to be compelled to ſeek far off. But this Stratagem was 
cut off by the next King, who inhibited all manner of pyrveyance in any o- 
ther Town,than in the fame Town wherein the Ca/tle 1s ſeated. This was 
& charge that was but Temporary and occaſional : That which was more 


laſting and burthenſome upon the Subjets, was parveyance for the King ; 


Artic, ſuper 
Cart, Cap. 2. 


Weſt. x. £.32. 


Artic. ſaper 
Cart. Cap.2, 


Cap. 22, 


which nevertheleſs cannot be avoided, by reaſon of the greatneſs of his 
Retinue, eſpecially in thoſe days ; and if they fhould have their reſort to 
the Market, the ſame could not be free to the people, for that the firſt ſer- 
vice mult be for the Kings Houſhold, and fo what ſcraps will be left for the 
Commons, no man can tell. It was therefore neceſſary for the Kings Fa- 
mily, to be maintained by purveyance; and to avoid the many inconve- 
niencies which might and did ariſe in thoſe ſpoiling times, It was ordained, 
I. That it ſhould be Felony for any Purveyor to purvey without Warrant. 
2. That none but the Kings Purveyor tnuſt purvey for the Kings houſe, aud 
that he muſt purvey onely + 4 the Kings houſe ;- and to purvey no more than is 
neceſſary ; and to pay for the things they take. And becauſe Kings were 
oftentimes neceſſitated for removal from place to place, purveyance of car- 
riage was alſo allowed : And in caſe the Subjects were grieved, either by 
more purveyance than was neceſſary, or by non-payment for the Commo- 
dities ſo taken, or with compoſition for the Kings debts ; for ſuch purvey- 
ance the Offenders were liable to fine and impriſonment. Or if they. were 
grieved by Parveyors without Warrant, the Offender was to be proceeded 


againſt as in caſe of Felony. 


He that ſerveth in Caſtle-guard , 3s not liable to payment of 


: Rent for that ſervice ; nor is he compellable to either, ſo long as 


be 1s in the ſervice in the Army. 


By the ancient cuſtom none but a Xzight might be charged with the 
guard of a Caſtle belonging to the King, for the letter of this Law mentio- 
neth onely ſuch ; and therefore to hold. by Ca/tle-gaard, is a Tenure in 
Knight-ſervice. And it ſeemeth that Rent tor Caſt/e-guard originally was 
conliſtent with Anight-ſervice, and that it was not annual, but promiſcu- 
ouſly Knights might either perform the ſervice, or pay Rent in heu there- 
of ; and upon occaſion did neither, if the King ſent them into the field. 
And laſtly, that a A»ight might either do the ſervice in his own perſon, or 
by lus Eſquire, or another appointed by him thereto. 2A 

| 0 


——C cr — — — 


No K nights, nor Lords, nor Chnrch-mens Carriages, nor 10 yg. Chart. 
mans Wood ſhall be taken again$t the Owners conſent ; nor ſhall 
any mans Carriages be taken, if he will pay the Hire limited by 
the Law. 


Church-men were exempted from charge to the Kings Carriages, meerly 
in favour to the Canon, which exempted the Goods of the Clergy from 
ſach Lay-ſervice ; nevertheleſs the complaints of the Clergie tormerly 
mentioned, ſhew that this was not duly obſerved. X#nights and Lords were 
diſcharged not onely for the maintenance of their Port, but more princi- 
pally becauſe they were publick ſervants for the defence of the Kingdom in 
time of War : and the Kingdom was then equally ſerved by themſelves 
_ and their equipage, and their carridges, asa neceſlary aſliſtant thereunto. 


—- — 


The King ſhall have no more profit of Felons Lands than the ip. 24. 
year and a day, and the Lord 3s to have the remainder. 


Anciently the Lords had all the Eſtate of Felons, being their Tenants, 
and the King had onely a Prerogative to waſte them, as a penalty, or part trfti. 2. 
thereof; but afterwards the Lords by agreement yielded unto the King 
the year and a days profit, to fave the Lands from ſpoil : and in continu- 1's 
ance of time the King had both the year aud day, and waſte. Fagitives _ of 
alſo were in the ſame caſe, viz. ſuch as deſerted their Country either in Prerog. Reg; 
time of need, or ſuch as fled from the Tryal of Law in criminal caſes : for P: 2% 
ini both caſes the Saxons accounted them as common Felons. Nevertheleſs 
the two cuſtoms of Glouceſter and Kent are ſaved out of this Law by the 
Statute ; the firſt whereof ſaves the Land to the Heir from the Lord, and 
the ſecond faves the ſame to the Heirs Males, or for want of ſuch, to the 
Heirs Females ;- and to the Wife her moity until ſhe be eſpouſed to another | 
man, unleſs ſhe ſhall forfeit the fame by fornication during her Widow- Prerog. Reg. 
hood. And by the ſame Law alſo the King had all Eſcheats of the Tenants P: "+  - 
of Archbiſhops, and Biſhops,during the vacancy, as a perquiſite. But Z{- Tir.Eſchea. 11 
cheats of Land and Tenement in Citiesor Burroughs, the King had them 
in jzre corong, of whomſoever they were holden. 


All Wears ſhall be deftroyed,but ſuch as are bythe Sea-toaft. cap. 25- 


The Lieutenant of tlie Tower of London, as it ſeemed, claimed a Lord- 
ſhip in the 7hames, and by vertue thereof had all the Wears to his own uſe; 
as appeareth by a Charter made to the City of London, recited in the e- 
cond Inſtitutes upon this Law ; and this was to the detriment of the Free- 
men, eſpecially of the City of London, in regard that all Free-men were to 
have right of free paſſage through Rivers, as well as through Highways ; 
and purpreſtures in either were equally noxious to the common : 
And therefore that which is ſet down under the example or inſtance of the 
Rivers of 7hames and Medway, contained all the Rivers in Exgland ; albeit 
that other parts of the Kingdom had not the like preſent regard as the City 


of Loydon had. 
The Writ of precipe in capite ſhall not be granted of any Free- cap. 6. 
hold, whereby a man may be in danger of loſing his Court thereby. 
Z 2 It 
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$ap. 27. 


Ll.Edgar. c.8. 


C"% 28, 


It ſeemeth that it was one of the oppreſſions in thoſe times, that if a 
Sait were commenced in the inferiour or Lords Court, concerning a Free- 
hold, a Writ of —_ in capite might be had, upon a Surmiſe that the 
Freehold was holden in capite ; which might prove an abſolute deſtruttion 
to the inferiour Court, and was the ſpoil of the Demandants caſe : and 
therefore I think the Charter of King Fohn, inſtead of the word Court, hath 


the word Cayſe. 


There ſhall be but one known Weight and Meaſure, and one 
breadth of Cloaths, throughout the Realm of England. 


This Law of Weights and Meaſures was anciently eſtabliſhed amongſt 
the Saxons, as formerly hath been ſhewed, and continued in the Normans 
times, and confirmed by Richard the firſt and King Fohrn. And as touch: . 
ing the meaſure of the breadth of Cloaths, although it might ſeem to abridge 
the liberty of particular perſons, yet becauſe it was prejudicial to the com- 
mon Trade of the Kingdom, it was ſetled in this manner to avoid deceit, 
and to eſtabliſh a known price of Cloaths. And it ſeemeth that Wine was 
ordinarily made in Ergland as well as Ale ; otherwiſe the Meaſures of 
Wine could not have been eſtabliſhed by a Law in England , if they had - 
been altogether made in other Countries. 


Inquiſition of Life and Member ſhall be readily granted with- 


. out Fees. 


4 


This was a Law of latter original, made to take away a Norman op- 
preſſion ; for by the Saxon Law, as hath been already noted, No man was 
zmpriſoned for Crime = bailable) beyond the next County-coart or Sheriff's 
Zorn : but when thoſe rural Courts began to loſe their power, and the 
Kings Courts todevour 'Tryals of that nature, eſpecially by the means of 
the Juſtices 7tinerant , which were but rare , and for divers years many 
times intermitted ; during all which time , ſuppoſed Offenders muſt he 
in Priſon ; which was quite contrary to the liberty of the Free men a- 
monegſt the Saxons : This occaſioned a new device to fave the common 
liberty by ſpecial Writs ſued out by the party impriſoned or under bail, 
ſuppoſing himſelf circumvented by hatred and malice ; and by the ſame 
directed to the Sheriff and others, -an Inquiſition was taken, and Tryal 
made of the Offence , whether he deſerved Joſs of Life or Member ; and 
if it were found for the ſuppoſed Offender , he was bailed till the next 


- _ comingof the Juſtices: and for this the Writ was called the Writ of 7n- 


Weſt.r. C.11. 


Gloceſt.cap. 9. 


Welt. 2. C.29. 


quiſition of Life or Member ; and ſometimes the Writ de odio & atia. But 
theſe /nqueſts were ſoon become degenerate, and ſubject to much corrup- 
tion, and therefore as ſoon met with a countercheck from the Law : Or 
firſt rather a regulation ; for it was ordained, that the Inqueſt. ſhould be 
choſen upon Oath ; and that two of the Inqueſt at leaſt ſhould be Knights, and 
thoſe not intereſſed in the Cauſe. But yet this could not reCtifie the mat- 
ter ; for it ſeemed ſo impoſſible to do Juſtice and ſhew Mercy this way, 
that the Writ is at length taken away, and men left to their lot till the 
coming of Juſtices ;tinerant. But this could not be endured above feven 
years; for though the King be a brave Souldier, and proſperous, yet 
the people overcome him, and recover their Writs de odio & atia a- 


gain, 
| Lords 
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Lords ſhall have the Ward [ſhips of their Tenants Heirs , al- caps 3. 


though they hold alſo of the King in Petit Serjeanty,Socage, Bur- 


gage, or Fee-farm. 


 Inferiour Lords had the fame right of Wardſhjps with the King for their 

: Tenures in Xnight;ſervice , although their: Tenants did hold alfo of the 

- King ; unleſs they held of him in Xnight-ſervice, which was a ſervice done 

by the Tenant's own perſon, or by the perſon of his Efquire , or other 

deputy in his ſtead. But as touching ſuch ſervice as was wont to be done 

to him by render,or ſerving him with Arms, or other utenſils; this was. , 
no Knight-ſervice, though ſuch utenſils concerned War , but was called Glanv. lib. 7. 
Petit Serjeanty, as in the Law-books doth appear. Nevertheleſs Henry {vt 
the Third had uſurped Wardſhips in ſuch caſes alſo, and the fame amongſt 


others occaſioned the Barons Wars. 


No Judge ſhall compel a Free-man to confeſs matter againſt cay 36. 
himſelf upon Oath, without complaint firft made againſt him, 
Nor ſhall receive any complaint without preſent proof. 


This Law in the Original is ſet down in another kind of phraſe in the 
firſt part thereof, which is obſcure by reaſon thereof: in expreſs words 
it is thus ; No Fudge ſhall compel any man ad degem manifeſtam ; which im- 
plieth, that the matter was otherwiſe obſcure, it the party that was com- 
plained of, or ſuſpeCted, did not manife/t the ſame by his own declaring 
of the truth, or matter enquired after ; and therefore they uſed in ſuch 
caſes to puthim to Oath, and if he derfied the matter, or acquitted him- 
ſelf, the Judge would ſometimes diſcharge him, or otherwiſe put him to 
his Compurgators ; and this was called /ex manife/ta , or lex apparens. 
And it was a trick firſt brought in by the Clergie, and the Temporal 
Judges imitated them therein ; and this became a ſnare and fore burthen 
to the Subje&ts, To avoid which , they complain of this new kind of 
Trial ; and for remedy of this uſurpation , this Law reviveth and eſta- | 
bliſheth the onely and old way of Trial ; for Glaxvil faith, Ob infamiam Bratton £105! 
non ſolet juxta legem terre aliquis per legem "_— ſe purgare, niſt pri- 
us convictus fuerit vel confeſſus in curia: and therefore no man ought to 
be urged upon ſuch difficulties, unleſs by the expreſs Law of the Land: 
The old way of Trial was , firſt to —_ in a Complaint , and Wit- 
neſſes ready to maintain the fame ; and therefore both Appeals and 
Aftions then uſed to conclude their pleas with the names of Witneſſes 
ſubjoyned, which at this day is implied in thoſe general words, in their 
concluſions, Et inde producit ſeam ſuam ; that is, he brings his ſet or 
ſuit, or ſuch as do follow or affirm his complaint ; as another part alſo is im- ge1a, wpet 
plied in thoſe words, Et hoc paratus eſt verificare. For if the Plaintiffs ſe Hengham. 
or ſuit of Witneſſes did not fully prove the matter in fat, the Defendant's 
Averment was made good by his own Oath, and the Oaths of Twelve men, 
and fo the Trial was concluded. 


No Free-man ſhall be impriſoned or diſſeiſed of his Free« cap. 3t- 
bold or Liberties, outlawed, or baniſhed, or invaded, but by the 
Law of the Land , and judgement of his Peers. Nor ſhall Ju- 
fiice be ſold, delayed, or denied. | 
Fhis 
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Cap. 32» 


This is a comprehenſive Law, and made up of many Saxon Law's ; or 
rather an enforcement of all Laws, and a remedy againſt oppreſſion, paſt, 
preſent, and to come. And concerneth firſt the perſon, then his /vel/ihood; 
as touching the perſon, his life, and his /iberty ; his life ſhall be under the 
proteCtion of the Law, and his 7iberty likewiſe, fo as he ſhall be ſhut in- 
to no place by Impriſonment, nor out of any place by Baniſhment ; but 
ſhall have.liberty of ingreſs and egreſs. His Efate both real and perſo- 
nal, ſhall alſo be under the. proteCtion of the Law ; and the Law alſo 
ſhall be free, neither denied nor delayed. I think it needleſs to ſhew how 
this was no new Law, but a confirmation of the old, and reparation ad- 
ded thereto, being much impaired by ſtormy times; for the ſum of all 
the foregoing diſcourſe tendeth thereto. 


Merchants ſhall have free and ſafe paſſage, and trade with- 
ont unjuſt Taxes, as by ancient cuſtome they ought. In time FA 
War, ſuch as are of the Enemies Conntries ſhall be ſecured till 
it appear how the Engliſh Merchants are uſed in their Coun- 


tries. 


That this was an ancient Law, the words thereof ſhew, beſides what 
may be obſerved out of: the Laws of Arheldred, and other Saxon Laws. 
Soas it appeareth, that not onely the Ergliſh Free-mex and Natives had 
their liberties aſſerted by the Law, but alſo Forreiners, if Merchants, had 
the like liberties for their perſons and goods, concerning Trade, and main- - 
tenance of the ſame ; and were hereby enabled to enjoy their own un- 
der the prote&tion of the Law, as the Free-mex had. And unto this Law 
the Charter of King Fohn added this enſuing. 


1t ſhall be lawful for every Freeman to paſs freely to and from this King- 
dom, ſaving Fealty to the King , unle(s in time of War: and then alſo for a 
ſhort ſpace, as may be for the common good, excepting Priſoners, Outlaws, and 
thoſe Country-men that are in enmity, and Merchants, who ſhall be dealt with 
as aforeſaid. 


And it ſeemeth that this Law of free paſſage out of the Kingdom, was 
not anciently fundamental, but onelygrounded upon reaſon of State , al- 
though the Freemen have liberty of free paſſage within the Kingdom ac- 
cording to that original Law , $7t pax publica = communes vias ; and for. 
that cauſe, as I ſuppoſe, it was wholly omitted in the Charter of Z7exry 
the Third ; as was alſo another Law concerning the Fews , which be- 
cauſe it left an influence behind it, ( after the Jews were extinct in this 
_ and which continueth even unto this day, I ſhall inſert it in this 

ort ſum : 


After death of the Few's debtor, no uſury ſhall be paid during the minorit 
of the Heir, though the debt ſhall come into the King's hand. And the debt 
ſhall be paid, ſaving to the Wife her Dower and maintenance for the Children, 
atcording to the __ of the Debtors' Land, and ſaving the Lord's ſervice ; 
and in like manner of debts to others. | 


The whole doQtrine of Zſury fell under the Title of Jews ; for it ſeem- 
eth it was their Trade , and their proper Trade hitherto. It was firſt 


that 
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that I met with , forbidden at a Legatine Council nigh 300 years before Mag.Char. 
the Normans times : but by the Confeſſor's Law it was made penal to Chrj- Concil Brit, 
ſtians, to the forfeiture of Eſtate, and Baniſhment ; and therefore the Jews *” | 
and all their ſubſtance were holden to be in nature of the Xings Villains, 

. as touching their Eſtate ; for they could get nothing, but was at his mer- 1bid. 623. _ 

cy. And Kingsdid ſuffer them to continue this Trade for their own be- Ws 

_ nefit; yet they did regulate it as touching Infants, as by this Law of '* 
King Fohn, and the Statute at Merton, doth appear. But Henry the Third m. paris. 
did not put it into his Charter, as I think, becauſe it was no liberty of the An- 1229. 
Subjects, but rather a prejudice thereto ; and therefore Edward the Firſt $702 Julait 
wholly took it away by a Statute made 1n his time, and thereby aboliſhed An. 18: E. 1. 


the Fews. 


Tenants Lands, holden of Lands eſcheated to the King, ſhall =v- 33. 
hold by the ſame ſerwices as formerly. 
In all alienations of Lands, ſufficient ſhall be left for the Lords cap. 34 


diftreſs. 


Submitting to the judgement of the learried , I conceive that as well in yerog, Reg. 
the Saxon times as until this Law, any Tenant might a/zex onely part of *P: 7+ 
his Lands, and reſerve the ſervices to the alievor , becauſe he could not 
reſerve ſervice ( upon ſuch alenation ) unto the Lord Paramount , other 
than was formerly due to him , without the Lord's conſent ; and for the 
ſame tcaſon could they not alzex the whole Tenancy , to bmd the Lord 
without his expreſs licenſe, ſaving the opinion in the book of Aſlizes, be- 
cauſe 19 Tenant could be enforced upon any Lord , leſt he m_- be his Enemy. :o aff. pl. +9. 
Nevertheleſs, it ſeemeth that de fafto Tenants did uſually alien their 
whole Tenancy ; and although they could not thereby bar the Lord's 
right, yet becauſe the Lord could not in ſuch caſes have the diſtreſs of his 
own Tenant, this Law ſaved ſo much from alienation as might ſerve for 
ſecurity of the Lord's diſtreſs. But Tenants were not thus fatisfied ; 
the Lords would not*part with their Tenants, although the Tenants ne- 
ceſſity was never ſo urgent upon them to ſell their Lands; and therefore 
at length they prevailed by the Statute of Qua emptores to have power 18 Edw. r. 
to ſell all, faving to the Lords their ſervices farmerly due : and thus the Weſt 3-c. 1. 
Lords were neceſſitated to grant Licenſes of alienation to ſuch as the Te- 
nants could provide to buy their Lands. Nor was this ſo prejudicial to 
the Lords in thoſe days, when the publick quiet was ſetled, as it would 
have been in former times of War, whenas the Lord's right was maintain- 
ed more by might, and the aid of his Tenants; than by Law, which then 
was of little power. | 

The 35th Chapter I have formerly mentiongd in the Chapter concet- cap. 35, 
ning the Clergy. | 


No man ſhall be appealed by a W Oman for the death of any <P 35. 
but hey own Husband. EY i 


The 7g: of Appeal is grounded upon the greateſt intereſt. Now be- 
cauſe the Wives intereſt ſeemeth wholly to be ſwallowed up in her Huſ- 
band, therefore ſhe ſhall have an Appeal of the death of him onely ; and 
ſuch alſo was the Law in Glawvils time. How far this point of intereſt 


ſhall extend to the degrees of Conſanguinity, the Norman Law —_— 
t 
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Mag. Chart. hath ſhewn. And againſt whom Appeals did lie, the Statute at Weſt- 


Weſt. 1; C14. 


Weſt.2, C.13s 


CP. 35. 


Merton, C. IQ. 


Weſt. 1. C. 33. 


Marlb.c.1o: 


Ihi4 


minſter tells us, viz. not onely againſt the principal , but alſo againſt acceſſo- 
ries; yet not againſt them till the principal be attainted. And becauſe 
it wasordinary for men of nought to appeal others in a malicious way, 
it was by another Law eſtabliſhed, that it the party appealed was acquit- 
ted, the appealor ſhould not onely render damages, but be impriſoned for 
a year. 


The County-Court ſhall be holden at the wonted time. 
The Torn ſhall be holden at the accuſtomed place twice in the 
gear, viz. after Eaſter and Michaelmas. 


'The wiew of Frank-pledges ſhall be holden at Michaelmas. 
The Sheriff ſhall not extort. 


The Sherift's Courts had now loſt ſomewhat of their Juriſdiction, 
though for time and place they are confirmed ftatu quo, to the end that 
through uncertainty thereof the ſuiter might not make defaults, and be 
amerced. Y ct they loſt much of their reſpe&t within the compals of theſe 
few years by two Laws ; the one of which, made at Merton, allowed all 
ſuiters to the rural Courts to appear by Proxie or Atturney , which it 
ſeemeth had power to vote for the Maſters, in all caſes publick and pri- 
vate; and did not onely themſelves grow into parties and maintenance 
of Quarrels, and ſo ſpoiled theſe Courts of their common Juſtice, but 
rendred the Freemen ignorant and careleſs of the common good of the: 
Country, and given over to their own private intereſt. And though the 
corruption of Juſtice was ſoon felt, and againſt it a Law was provided, viz. 
That the Sheriff ſhould not allow of ſuch corrupt Attorneys ; yet this was no 
cure to the Freemen, who were ſtill ſuffered to wax wantonat home, albeit 
that they were diſcharged from doing their ſuit in all other Hundreds but 
that wherein they dwell The ſecond Law that took away much honour 
from theſe Courts, was that Law at Marlbridge, that diſcharged the Baro- 
nage of England and the Clergje from their attendance at ſuch ſervice ; 
and this alſo opened the door wider to oppreſſion. For where greatneſs is, 


It carrieth therewith honour from the meaner ſort, and a kind of awe and 


Artic. ſup, 
Cart.caP.13,14 
Stat, de vice- 
com, Al. 9. 
E. 2, 


tor the humour was fed from within, and turned toa fore upon that place 


ſtop unto the minds of ſuch men that otherwiſe would riot without re- 
ſtraint : and though it might alſo be faid , that the pretence of great 
men in ſuch Courts would overſway the meaner, and make ſtrong, par- 
ties ; yet it muſt alſo te acknowledged, that theſe parties being greater 
are the tewer, and do not fo generally corrupt all forts, as the corruption 
of the meaner fort do. It is faid by the wiſe man, Where the poor oppreſs 
the poor, it is like a raging rain that leaves no food. The laſt branch in 
this Law is an inhibitign to the Sheriff from extortion ; and ſurely 
there was great need, and much more need than ever, now that the Lords 
and Clergy are abſent. It was thought that the great occaſion of the 
Sherift's oppreſſion was from above; I mean from the King, that raifed 
the values of the Farm of Counties granted to the Sherifts; for in thoſe 
days Sheriffs gave no accounts, as of later times they have done; and 
therefore the Charter of King Fohn, between the 17th and 18h Chap. 
inſerteth this Clauſe, Omnes Comitat. & Hundred. Wapentag. © Trethingj 
fint ad antiquas firmas, abſque ullo incremento, exceptis Dominicis Maneriis no- 
JiPis. Bur this did not work the work, although it took away occaſion ; 


that 


——_m_ od 
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that could never be cured to this day. Nor could the wiſdom of times Mae. Chort, 
find other help to keep the fame from growing mortal , but by ſcantin 
the dyet, and taking away that power and juriſdiction which formerly it 


enjoyed. 
The 37th Chapter hath been already nated in the Chapter of the Clez- cap. 37. 
gie next foregoing, * 


Eſcuage ſhall be taxed as was wont in the time of Henry the cap. 38. 
ſecond. 


The Charter of King Foh hath ſuperadded hereunto this enſuing pro- 
viſion : There ſhall be no Eſcuage ſet in the Kingdom, except for the redeem- 
ing of the King's perſon, making of his eldeſt Son a Knight, and on marriage 
of his eldeſt Daughter ; and for this there ſhall be onely reaſonable aid. And 
in like manner ſhall the aids of the City of London be ſet. And for the 
aſſeſſing of Eſcuage, we will ſummon the Archbiſhops, Biſhops, Abbots, Earls, 
and greater Barons of the K. _— ſpecially by our ſeveral Writs ; and will 
cauſe to be ſummoned in general by our Sheriffs and Bailiffs all other our Tenants 
7n capite, to be at a certain day after Forty days at the leaſt , and at a cer- 
tain place ; and we will ſet down the a all our Writs. And the mat- 
ter at the day appointed ſhall proceed according to the counſel of thoſe that 
ſhall be preſent, although all that were ſummoned do not come. And we will 
not allow any man to take aid of his Freemen, unleſs for redemption of his body, 
and making his eldeſt Son a Knight, and on marriage for his eldeſt Daughter ; 
and this ſhall be a reaſonable aid onely. | 


Thus far the Charter of King Fohn concerning this point of Tax or 
Aſeflment ; and if the Hiſtory faith true, the Charter of Henry the M. Paris - 
Third was one and the fame with that of King Fohn, then either this was 
not left out in Henry the Third's Charter, in that Hiſtorians time ; or if 
it was omitted in the original, it was ſuppoſed to be included in the gene- 
ral words of the Law, as being accuſtomed in times paſt. And then theſe 
particulars will be emergent : Firſt, that the Aids and Eſcuage in Henry 
tize Firſt's time, were aſſeſſed by the fame way with-that in this Charter 
of King Fohn ; for that all the quarrel between the Lords and King Fohn, M. Paris. 
was concerning the Charter of Zenry the firſt, which the Lords fware to A: 1214: 
maintain. Secondly, that neither Aids nor Eſcuage were granted , or le- 2; Eqw.r.c.6. 
gally taken, but by Act of Parliament, although the rate of them was ISS 
ſetled by common cuſtom, according to the quantity of their Fee. Third. *** ©5 
ly, that ſome Parliaments in thoſe times, as concerning ſuch matters, con- 
ſiſted onely of ſuch men as were concerned by way of ſuch charge, by 
reaſon of their Tenancy : tor Eſcuage onely concerned the Tenants by 
Knight ſervice, and therefore thoſe onely were ſuramoned unto ſuch Parlia- 
ments as onely concerned Eſcuage. Nor had the City of London nor the Bur- 
geſles right to vote in ſuch caſes,it is ſaid p.258. And thus the Foreſt-Laws 
that were made in the time of Richard the Firſt, were made by the conſent 
of Archbiſhops, Biſhops, Abbots, Earls, Barons, and Knights of the whole yoraten 446: 
Kingdom : for what the great men gained, they gained for themſelves 
and their Tenants. And the truth is, that in thoſe times, although pub- 
lick damage concerned all, yet it was ordinary for Kings to make a ſhew 
of ſummoning Parliaments, whenas properly they were but Parliamen- 
tary meetings of ſome ſach Lords, Clergy, and others, as the King faw 
molt convenient to drive on his own deſign. And therefore we find that 

A#::- Henry 


R—_ 
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Mag.Charta- Henry the Third about the latter part of Is Reign, when his Government 


Glofſ. tit. 
Bar ON. 


Walſing. An, 
1297. 


grew towards the dregs, he having in the Kingdom Two hundred and 
fifty Baronies, he ſummoned unto one of theſe Parliamentary meetings 
but Fiveand twenty Barons, and One hundred and fifty of his Clergy. 
Nevertheleſs, the Law of King; John was {till the fame ; and we cannot 
rightly read the Law in ſuch Precedents, as are rather the birth of will 
than reaſon. Fourthly, that no aids were then granted, but ſuch as paſ- 
ſed under the title E/cuage, or according thereunto ; for the words are, 
No Eſcuage ſhall be demanded, or granted, or taken, but for redeeming the 
King's perſon, Knighting 'of his Son, or Marriage of his Daughter. Nor is 
the way of aſleſiing in theſe times different, ſaving that inſtead of all the 
Anights, two onely are now choſen in every County ; the Tenure ( as it 
ſeemeth ) firſt giving the Title of that Order , and both Tenure and 
Order now changed into that Title taken up for the time and: occaſion. 
Fifthly, that it was then the ancient cuſtom , and fo uſed in the time of 
Henry the Firſt, that the advice of thoſe then preſent, was the advice of 
the whole, and that their advice paſſed for a Law without contradiction, 
notwithſtanding the King's Negatzve woice ; for the words are, The matter 
at that day ſhal. _—_ bow to the counſel of thoſe that ſhall be pre- 
ſent, although all donot come; and therefore that clauſe in the King's Oath, 
quas vulgus eligerit, may well be underſtood in the future, and not in the 
preter tenſe. Laſt of all, though not gathered from the Text of this 
Law whereof we treat, yet being co-incident with the matter, it is ob- 
ſervable, that though the Clergie were now in their ruſfle, and felt them- 
ſelves in their full ſtrength, yer. there befel a poſture of ſtate that diſco- 
vered to the world, that the Exg/iſh held not the intereſt of the Clergze to 
be of ſuch publick concernment, or neceſſary concurrence in the Govern- 
ment of the Kingdom, as was pretended. For the Clergie finding Aſſeſ7: 
ments of the Lazty ſo heavy, and that occaſions of publick clarge were 
like to multiply daily, they therefore, to ſave the main ſtock, procured 
an Inhibition from Rome againſt all ſuch impoſitions from the Lazty, and 
againſt ſuch payments by the Clergze; and in the ſtrength of this they 
abſolutely refuſe to ſubmit to aid Edward the Firſt by any ſuch way, al- 
though all the Parliament had thereunto conſented. And thus, having 
divided themſelves from the Parliament , they were by them divided 
from ir ; and not onely outed of all priviledge of Parliament, but of all 
the priviledge of SubjeQs, into the ſtate of premunire : and thus ſet up 
for a monument to future times, for them alſo to att without the conſent 
of thoſe men, as occaſion ſhould offer. But Hexry the Third not fatiſ- 
fied with this ancient and ordinary way of Aſſeſſment upon ordinary oc- 
caſions, took up that extraordinary courſe of Aſſeſſment upon all the 
Freemen of the Kingdom , which was formerly taken up onely in that 
extraordinary occaſion of redeeming of the King's or Lord's perſon out 
of captivity, and common defence of the Land from piracy ; and under 
the Title of Dane-gelt , which was now abſolutely dead, and hanged up 
in chains as a monument of oppreſſion. Nevertheleſs, it cannot be de- 
nied but that in former times the Freemen were as deeply taxed, if not 
oppreſſed with payments to their Lords at ſuch times as they were char- 
ged over to the King in the caſes aforcfaid, as by the latter words of the 
Law aforeſaid of King Fohn doth appear, and whereby, it is probable that 
the inferiour Lords were gainers. The concluſion of the Charter of 
Henrythe Third {(-the fame ſuiting alſo with the third obſervation fore- 


going ) doth not a little favour the fame : for it is expreſly ſet _ 
| that 


—_—— 
— 
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that in lieu of the King's confirmation of the Charter of Liberties aforeſaid, Mag:Chart. 
»ot onely the Archbiſhops,Biſhops, Abbots, Priors,Earls, Barons, and Knights, 
but alſo the Freemen, and all the Kingdom, gave a fifteenth of all their movea- 
bles. 

And thus have I ſummed up and compared both the Copies of the 
Grand Charters of Englands Liberties, ( ſaving two particulars inſerted 
into the Foreſt-Laws of Hexry the Third } wherein if any thing had been 

new and unreaſonable, King Fob» might have colour to except againſt | 
them as extorted by force ; and Henry the Third might (as he was ad- M. Paris. 
viſed ) plead »onage, and ſo they might have been choaked in their birth ; ** 7237: 

but being all Conſeeradines, as in the concluſion they are called, and Kings 
aſhamed to depend upon ſuch frivolous exceptions , it may be wondred 
what might move them to adventure ſo much blood-ſhed , and them- 
ſelves into ſo many troubles, to avoid their own as; unleſs the writing 
of them were an obligation acknowledged before the world ; arid they 
reſolving ſecretly to be under none , were loth to publiſh the ſameto all 
men. It is a ſtrange vanity in great men to pretend love to Juſtice, and 
yet not endure to be bound thereto; whenas we ſee that God himſelf 
loves to be bound by his word, and to have it pleaded , becauſe he de- 
lights as much to be acknowledged true in PG as good in promi- 
ſing. But neither was King Fohn or Henry the Third of this ſpirit; fain 
they would undo, but could not. It is true, it was at the firſt but a King's 
Charter of Confirmation ; and had Kings been patient therewith, it might 
have grown no bigger : but by oppoſition it rooted deeper, and grew up _ 
unto the ſtature of a Statute, and ſetled fo faſt, as it can never be avoided marks. c. 5; 
but by ſurrender from the whole body. - -* | 

Having thus ſummed up the Liberties of the Subje&ts and Free-men 
of England under this Charter, T ſhall make ſome Appendix hereunto, 
by annexing a few additionals in theſe times eſtabliſhed ; and although 
they come not within the letter of the Grand Charter, yet are they 
ſublervient thereunto. And firſt concerning the King ; and this either as 
" is = , Or as he is Lord. As King, he had theſe Prerogatives above 
all Lords. 


The King ſhall have the cuſtody of Fools and Ideots Lands Prerog, neg, 
for their maintenance, and ſhall render the ſame to their Heirs, © * 
And concerning Mad-men and Lunaticks, the King ſhall pro- ay. te. 
wide a Bailiff for their maintenance, rendering account to them 
when they are ſober, or to their Adminiſtrators. 


It is no leſs liberty or priviledge of the People, that Fools and Mad per- 
ſons are to be ordered by Tutors, than Children ; and therefore this may 
beannexed to the reſt of the Liberties, as well as the other. Neverthe- 
leſs, it ſeemeth that the Laws took them into their regard, in refpe& of 
their Eſtates, which might be abuſed to the prejudice of the Publick, ra- 
ther than out of any reſpe& had to their perſons. Now becauſe there is 
a difterence between the difability of theſe perſons , the one being perpe- 
tual, the other temporary ; therefore is there alfo by theſe Laws a ditle- 
rence in the diſpoſal of their E/ates : for the Tutor had a right in the 
diſpoſing of the one, and but a bare authority or power in providing for 
the other. Secondly,the perſon of the 7utor is to be conſidered: Ancient! 
it was the next kindred , grounded, as I conceive, upon the natural = e- 

Aa 2 | 10n * 


—— 


».» anc. 
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&ion going along with the blood ; and this ſo continued in cuſtom until 
theſe times : for though the Mirrour of Fuſtice faith , that Zenry the Firſt 
brought in that courſe of giving the cuſtody of theſe difabled perſons to 
the King, as hath been formerly obſerved ; yet Bratton, that wrote long 

Brat. lib. 5. after the time of Zexry the Firſt, ſpeaking of theſe kind of perſons, faith, 

| Heck 0 Talibus de neceſſitate dandus eſt tutor vel curator ; not ſo much as mentio- 

Lib. r. c. 2o. Ning the King in the caſe.. And in another place, ſpeakirig of ſuch as are 
alieni juris, faith, that ſome are under the-cuſtody of their Lords, and others 
under their Parents and friends. But let the time of the entrance of this 
Law be never ſo uncertain, it is now a declared Law, that the King in 
ſuch caſes is the common Curator or Tutor of all ſuch perſons, as he is 2 
Chief Juſtice, rendring to every one hus right. 


acre: Reg) The King ſhall have the W recks of the Seg. 


Cap. II. 
Weſt. 1. 4- | 

What ſhall be called a Wreck, the Statute at Weſt. r. declareth, wv: 
Where the Ship ſo periſheth, that nothing therein eſcapeth alive ; and theſe 
are rather in their original committed to the King as a Cerator, than gij- 
ven himas a Proprietor ; although that Cuſtom hath ſince ſetled a kind of 
right, which may perhaps be accounted rather a Title by Eſtoppel. For 
the fundamental ground is, that. the right owner cannot be manifeſted, 
and therefore the King ſhall hold it ; and if the right owner can be mani- 


feſted, the King ſhall hold it till the owner dothappear. 


Marlb.c. 17. The Heir in Socage-tennre ſhall have an Action of Waſte, and 
an account againſt his Guardiaz for the profits of the Lands and 
Marriage: 


Bracton, lib.2z, The Heir in Socage being under age, ſhall alſo be under cuſtody of ſuch 
Cap. 37, Guardian of the next kinred, who cannot challenge right of Inheritance 
in ſuch Lands ſo holden : asif the Lands deſcended trom the Father's ſide, 
the Mother, or next of the kinred of the Mothers ſide ſhall have the c«- 
ſtody ; and fo if the Lands deſcend from the Mother, the Father, or next 
kinred of the Father's ſide ſhall have the cy/tody. And this cuſtody brin- 
geth with it an Authority. or Power onely, and no Right, as in caſe of 
the Heir in Knight-ſervice ; and therefore cannot be granted over as the 
Wardſhip in Knight-ſervice might, but the Guardzan in Socage remaineth 
accomptant to the Heir, for all profits both of Land and Marriage. The 
full age of Tenant in Socage, is ſuch age wherein he is able to do that, ſer- 
vice, which is Fourteen years ; for at ſuch age he may be able by com- 
mon repute to aid in Tillage of the ground , which 1s his proper ſer- 
vice. But the Son of a ma hath no ſet time of full Age, but at ſuch 
time as he can ze// Money, and meaſure Cloath, and fuch work as concerns 


that calling. 
Merton. c.1- JVidows deforced of their Dower of Quarentine, ſhall by A- 


Gion recover damages till they recover their Dower. 


6 They ſhall alſo bave power to dewiſe their crop arifing from 
Cap. 40. her Dower. | | 


It was uſed that the Heir ſhould have the crop with the Land ; but ay 
| ta- 


am 
mm —_— 
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Statute altered that former uſage, and yet ſaved the Lord's liberty to di- 
ſtrain if any ſervices were due. 


Writs de confimili caſu granted in caſes that fall under the wet. 2. <.24 
ame Law, and need the ſame remedy ; and ſuch Writs ſhall be 
made by agreement of the Clerks in the Chancery, and advice of 
ſuch as are skgIful in the Law. 


It was none of the meaneſt Liberties of the Freemen of England, that 
no Writs did iſſue forth againſt them, but ſuch as were anciently in uſe,and 
agreed upon in Parliament. And it was noleſsa grievance and juſt cauſe of 
complaint, that Kings uſed to ſend Writs of new impreſſion to execute 
the diCtates of their own wills, and not of the Laws of the Kingdom ; as = 
the complaints of the Clergy in the times of Zexry the Third do witneſs. M. Parizid- 
Nevertheleſs, becauſe many mens caſes befel not diredtly within the Let- ®* Arc 44+ 
ter of any Law for remedy, and yet were very burthenſome ; for want 
of remedy it is provided by this Law, that ſuch emergent caſes that do 
fall within the inconvenience, ſhall be comprehended within the remedy 
of that Law. 


Aid to make the Son of the Lord a K night, and to marry hzs Wellm, c. 36, 
eldeſt Daughter, ſhall be aſſeſſed after the rate of twenty ſhillings 
for a Knights Fee ;, and twenty ſhillings for twenty pounds in 


yearly value of S ocage-tenure. 


The uncertainties of Azds are by this Law reduced and ſetled, as touch- 
ing the ſum ; and thereby delivered the people from much oppreſſion 
which they ſuffered formerly. Nor was onely the particular ſum here- 
by, but alſo the age of the Son when he was to be made a Knight, viz. 
at the age of Fifteen years ; too ſoon for him to perform Knight-ſervice; 
but not too ſoon for the Lord to get his money. - And the Daughter like- 
wiſe was allowed to be fit for Marriage at Seven years of age, or at leaſt 
to give her conſent thereto , albeit that in truth ſhe was neither fit for 
the one or other : and therefore it muſt be the Lords gain that made the 
Law ; and it was not amiſs to have the aid beflantnnd though the mar- 
riage ſucceeded not for many years after ; and if the Lord died in 
the interim , the Executors having Aſſets paid it, or otherwiſe his 
Her. 


— —_—————— 
— 


— 


C H A P. LXVIIE 
Of Courts and their Proceedings. 


Eſides the Courts of Juſtices ztinerant , which were ancient, as hath 
been ſaid, other Courts have been raiſed of later birth, albeit even 

they alſo have been of ancient conſtitutions, and divers of them ztinerant 
alſo, and ſome of them ſetled in one place. 'The work of the Juſtices 
itinerant was univerſal, comprehending both the matters of the Crown 
and Common-pleas. That of Oyer and Zerminer isonely of Crown-pleas 
origi- 
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originally commenced, and enquired of by themſelves, and granted forth 
upon emergent crimes of important conſequence that require ſpeedy re- 
ard and reformation. Juſtices of IE have a more large work, 
that is, to deliver the Gaols of all criminal offenders formerly indi&ted, 
or before themſelves. Juſtices of A4ſize and Ni/e prius are'to have COgni- 
zance of Common:-pleas onely, and tor the molt part are but for enqury. 
All which, faving the Juſtices ztinerant in ancient uſe, were inſtituted a-. 
bout theſe times; and therewith ended both the work and common uſe. 
of the ancient zters ; and yet all theſe later Courts, joyntly conſidered, 
have not the hke comprehenſive power that the zters had, for they had 
the power of hearing and determining all cauſes, both of the Crown and 
Common-pleas, albeit in a different manner : That is to fay, in the firſt 
times, promiſcuouſly united into one and the ſame perſon ; but ſoon after 
_ the Norman times, and more clearly in the time of Ferry the Second, 
that power was divided into ſeveral perfons, ſome ſitting upon the Com- 
20n-pleas, others upon the Crown-pleas. The Judges of theſe journeyin 
Courts were ſpecially aſſigned by the King, as in the caſe of the Gaol- 
delivery ; or ſetled by the Law upon the Judges of both Benches at We/t- 
"Welt. 2.c.29. Minſter, as in caſe of Oyer and 7erminer, and of the Aſfizes or Niſt prius, (a- 
ving that in the laſt caſe they were aſſociated with Knights in the Coun- 
Thid. c: 30, ties for the taking of Aſſzes. | 
(2 Now concerning the Courts that were ſetled: ſome vere ſetled or an- 
nexed to the King's perſonal refidence , as the Chance/or's Court ; for in 
theſe times it began to have a judiciary power of eminent ſtature, and 
growing out of the decays of the great chief Fuſtice of England.” Then 
Fleta, alſo the Xings-Bench was annexed by the' fame Law unto the Kings Court 
Arric.ſup.cart. or perſonal reſidence, as it anciently ever had that honour ; although it 
0 ſeems the endeavours were to make it like the Common-pleas in that par- 
ticular. Another and laſt Court that was ſetled in this manner, was the 
Marſhals Court, which in the original onely concerned the Kings houſhold, 
5 E.q4fol129. but afterwards compaſſed in a diſtance of the neighbouring places, becauſe 
the Kings attendants were many in thoſe times , whenas the Courts of 
Juſtice continually attended on his perſon : and this precinCt was called 
the Verge; and all cafes of debt and covenant, where both parties were 
Artic ſup.carr, Of the: Houſhold, and of Treſpaſſes vi & arms, where one of them was 
Y of the Houſhold, were handled in the Court of the Yerge, or the Mar- 
ſhals Court. And Inqueſts of death within the fame, ſhall be taken by the 
Coroner of the County with the Corozer of the Houſhold. Other Courts 
were rural, and affixed alſo to ſome certain place, either of the County 
or Town, or other particular place. That of the County ſuffered in 
Star. Glouc. theſe times great diminution , even almoſt to deſtruCtion, by a Law re- 
=; ſtraining the power thereof onely to Treſpaſſes of 40 s. value or under : 
for though formerly the Kings Juſtices incroached upon the County- 
Courts, and contracted ſuits betore themſelves, which by the ancient Law 
they ought not ; yet it was ever illegal, and the County-Courts held their 
right till this Law was made, which kept under thoſe inferiour Courts, 
and made them of leſs account than formerly. Nevertheleſs, the Kings 
Fufticies, or Writ to the Sherifls, oftentimes enableth the inferiour Court 
wet. 1.c.23. to: have cognizance of caſes of greater value. Laſtly, a rule was ſet to 
the ſmaller Courts of Corporations, Fairs, and Markets, viz. That no per- 
ſon ſhould be ſued in any of them,which was not a debter or pledge there. 


CHAP. 


The Government of mr le Kings of England. 179 


CHAP. LXIX. 
Of Coroners, Sheriffs, end Crown-pleas. 


""N Oroners ſball be choſen in the Connty,from the wiſeſt: Brea Coroners. 
teſt, and chief men of the Country. : Weſt, i. &, 10, 


Of. theſe Officers formerly hath been ſpoken , as toriching their ele- 
ion, qualification, and work : this Law brought in no change of any for- : 
mer Law , but onely of a former Cuſtom gained by theſe degenerating x | 
times, which brought men into place that were far unfit, who otherwits | 
of poor and mean condition mainitained themſelves by bribery and extor- 
tion, and being found guilty had not ſufficient to give recompence. This 
Law therefore revives the firſt Law , and holds theſe men to their work 
of taking 7quefts and Appeals, by Indenture between themſelves and the 
Sheriff ; and theſe were to be certified at the next coming of the Juſti- 


CCS, | 


The Free-holders in every County, if they will, ſhall ele& their Sheriffs. 
own Sheriff, unleſs the Sheriffwick be holden in Fee. CTY 
This was indeed the ancient —_—_ - " the —_—_ of the Kingdom 
were elegible by the Common-council of the Kingdom, fo were all the mirror. ca.r: 
Officers of - 4a choſen by the Co within a few years, 3 IN 
in the time of Edward the Second, cames another Law , That the Sheriffs #3 
ſhall be appointed by the Chancellor, Treaſurer, Barons of the Exchequer, and 
the Fuftices. Which Law was made in favour of the people, as by.the 
file of that Statute deth more fully appear : for though at the firſt bluſh 
it may ſeem a priviledge loſt by the Freemen, that thele great men ſhould 
have the election of the Sheriff; yet it proved a great advantage to the 
common quiet of the people in thoſe times of parties, and was fo appre- 
hended : Otherwiſe as the caſe ſtood in thoſe days of Edward the Second, 
it was no time for him to gain upon the peoples Liberties. Nor had the 
Statute of Articuli ſuper cartas, whereof we now treat, been penned with 
theſe words, if they wil. And queſtionleſs in theſe days we now live in, 
if the people had but a little taſte of this ſeeming liberty of elefting She- 
riffs in the County-court, as formerly it was uſed, it would be ſoon per- 
ceived that the eletion of theſe chief Officers were better ditpoſed in ſome 


other hand, if rightly purſued. 
Homicide b y misfortune ſhall not be adjudged murder. f FGETS 


"I" Iy. 

That the Saxons made difference between Homicide by mifortune, and l 
that waich was done fe//co animo, or with a ſpirit of gall, formerly hath 
been ſhewed : now what it was that altered the caſe, I cannot fay, unleſs 
the violence, cruelty, and oppreſſion of the times. Formerly all kind 
of Manſlaughter was finable, I meari in the Norman times , and fo might 
more rationally be ranked into one degree ; but now the puniſhment be- 
gan to change from forfeiture of Eſtate and loſs of Member, to death and 
forfeiture of Eſtate ; and theretore it was more neceſſary to make = dif- 
erence 
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ference in the penalty ( ſeeing in the fine formerly a difference was obſer- | 
ved) and this difference to aſſert by a Law, that might limit the inve- 
nomed ſpirits of the Judges of thoſe days. 


Robbery. Robbery puniſhed by death. 


This crime hitherto was puniſhed by ##e and loff of member, at the ut- 
moſt, but is now made capital, and puniſhed with death. One example 
whereof, and the firſt that Story maketh mention of, we find of an r;/þ 
Nobleman in the days of Henry the Third, who ſuffered death for piracy ; 
and it was a Law that then, though rigorous, yet ſeaſonably was contri- 
ved,to retard the beginnings, and haſten the concluſion of a Civil War in 
a Nation who value their Eſtates and Liberties above their own lives. 


Rate, KRape, upon the complaint of the party wiolated made with- 
wee 1:©13- 3 forty days, ſhall have right. If the Delinquent be convifted 
' without ſuch complaint made, he ſhall be fined and impriſe- 

ned. 


Before this Law, this crime was but fable, unleſs the fact was commit- 
ted upona Yirgzn, for then the member was loſt. And this was the Sax- 
ons Law ; but the Normans inflicted the loſs of the member upon all De- 
linquents in any Rape. Nor was this made Feloxy by any Law or Cu- 
ſtom that I can finde, till about theſe days. Tt is true, that Canutus pu- 
niſhed it capitis xſtimatione, by way of compenſation ; which rather gives 
a rule of damages to the party wronged, than importeth a puniſhment 
inflicted for an offence done againſt the Crown, as if it were thereby made 
capital. But for the more certainty of the penalty, another Law pro- 

Weſt. 2.c-34- yideth, that if the Rape be committed without the Womans conſent ſub- 
ſequent, ſhe may have an Appeal of Rape. And though a conſent be ſub- 
ſequent, yet the Delinquent upon indictment found 1hall ſuffer death, as 
in the ul of Appeal. But if a Wife be carried away with the goods of 
her Husband, beſides Aftion of the party, the King ſhall have a fne. If 
the Wife elopeth, he ſhall loſe her Dower, if ſhe -be not reconciled before 
her Husband's death. All which now-recited Proviſoes are comprehen- 
ded together in one Chapter, and yet the Chapter is partee per feſſ, French 
and Latine. So far thereof as concerneth death, was written in Frexch, 
being the moſt known Language to the great men in general, many of 
whom were French, by reaſon of the intereſt that Fexry the Third had 
with France in his late Wars againſt the Barons. It was therefore publi- 
ſhed by way of Caveat , that no perſon that underſtood French might 
plead ignorance of the Law that concerned their lives. The reſidue of 
that Chapter was written in Latine, as all the other Laws of that Parlia- 

- ment were, upon grounds formerly in this diſcourſe noted. OneKRxoviſo 

more remaineth, which is alſo comprehended in the ſame Chapter with 
the former, viz. Any perſon that ſhall carry away a Nun from her houſe, ſhall 

ſuffer impriſonment for three years , and render damages to the houſe. This 

crime was formerly onely inwombed in the Canon-Law, and now born 

| _ and brought forth into the condition of a Szazute-Law, rather to vindi- 

png Erit. cate the right of the Freemen, than in any reſpeCt had to the Clergie, who 
9-197 had beenvery bold with the liberty of the Freemer in this matter. For 
Archbiſhop Peckham, not a year before the making of this Law, =_ this 

| oftence 
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offence had excommunicated Sir Oshorn Gifford; nor could he get abſolu- 
tion but upon his Penance. Firſt he was diſciplin'd with rods three 
times ; once in the open Church at Wz:/ton , then in the Market-place at 
Shaftsbury, and laſtly in the publick Church there: 'Then he muſt faſt 
divers moneths. Laſtly, he muſt bediſrobed of all Military habiliments, 
viz. Guilt Spurs, Sword, Saddle, golden Trappings , and to uſe no brave 
garments but ruſſet, with Lamb and Sheep-skins ; to uſe no Shirit, nor 
take up his Order again, until he had ſpent three years Pilgrimage in the 
Holy Land : and unto this Penance the Knight by Oath bound him- 
ſelf. A ſtrange power! and to repreſs which, 1t was time for the peo- 
ple to look about them,and rather to puniſh Delinquents themſelves, than 
to leave it to the will of ſuch men as never had enough. 


Concealnent, or negle&& of apprehending of Felons, puniſhed conceatment 


- wa 

by Fine and Impriſonment. "cadre 
In thoſe ancient times, purſuits of Feloys with Hue and Cry were 

made by Lords of Manors, Bailiffs of Liberties, Sheriffs, and Coroners ; 

whereas now they are made by Conſtables. See more in the Chapter of 

Peace. Eſcapes alſo were puniſhed with Fine and Impriſonment : and in Weſt. 1.c.3. 

ſome places the Lord had the Fine, in other places the Sheriff, and in 

ſome caſes the King; yet in no caſe was any Fe aſletied or taken till the 

Trial before the Jultices. 


Perſons defamed for Felony, not ſubmitting to Trial by Law, Deemed 


ſhall be committed to cloſe and hard I mpriſonment. —_ Fo 
It hath been accounted an extream conſtruCtion of this Law, and 
queſtionleſs fo it is , that this Law ſhould warrant that puniſhment of 
preſſing to death , which hath been of later times more conſtantly uſed 
than former times ever knew of : for though it be granted that ſome 
trick of torture was ſometimes uſed, even before the Normans times, and 
ſo might now and then leave ſome tew examples after the Norman times ; yjror. cap. u} 
yet did the Law never patronize ſuch courſes, eſpecially if the death fc. g. © 
of the party ſaſpeCted enſued thereupon, but accounted it Manſlaughter. 
And the end of this Law was not to put a man to death, but to urge 
him to confeſs: and fo Briton faith , Such as will not ſubmit to Trial, Briton cap. 4; 
ſhall be put to Penance till he ſhall pray to be admitted thereunto ; and £< 24 
therefore the Penance then uſed was ſuch as did not neceſſarily infer 
death ; nor was it a final Judgement in the Trial , but onely a means 
thereto : and therefore it might rather conſiſt in denial of conveniencies, 
than inflifting of pain. Now in what caſes it was uſed, may be under- 
ſtood from the manner of the Indictments in thoſe days, whereof (be- 
ſides Appeals by the party ) ſome were of particular fa done; others 
onely of a Fame : and it may be conceived that the courſe in the ſecond gjanvittis, rs: 
was , that if a man would not ſubmit, but would and mate, he was put cap. 1. 
to this kind of Impriſonment ; for the diſcovering Law was by ZZenry the 
Third taken away. But if the Delinquent was poſitively accuſed of a 
Felony, and thereupon indicted by a witneſs of the Fact, and then if the 
Delinquent would not ſubmit to his Trial by Law, in ſuch caſe the final 
Judgement was todie, Onere, fame, &c. becauſe in the one was a Fatt af- 
firmed againſt him by a Witneſs, and wins other onely a Fame or ſuſpi- 
| B cion, 
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cion, which is not pregnant againſt the life of a man. But this manner 
of Indictment being now laid aſide, and all proceedings being upon a 
Fad affirmed againſt the party, I conceive this Law of no uſe at all in theſe 


days. 


Bail. Bail ſhall not be allowed to Outlaws fore-jured , Thieves ta- 
Weſt. 1. &:15- Fen int the at , notorious Thieves, appealed perſons, burners of 


Houſes, breakers of Priſon ; falſe Coyners , counterfeiters of the 


Broad-ſeal , priſoners upon excommunication, open MalefaGors, 


and Traitors againſt the King. 


The fix firſt are in nature of perſons attainted either upon their own 
confeſſion, or ſuch manifeſt Evidence as in common reaſon cannot te 
gainfaid ; all which were before this Law under bail ; yea the laſt of all, 

Glanv. lib. 74. although the moſt heinous of all, was in the fame condition. As touching 
Cap. Is breakers of Priſon, in theſe times it was Felony, tor what cauſe ſoever they 
were committed ; and therefore their impriſonment was without bail : 
for whoſo makes no Conſcience of breaking the Priſon, his credit will 
little avail. Yet it muſt be acknowledged , that the Law impriſoned 
few without bail in thoſe foregoing times, but in caſe of Felony or Exe- 
cution : but afterward the caſes of commitment being ordinary , even 
in matters of mean proceſs, and tecauſe mens credits waxing weak by 
the weakneſs of their Eſtates, now waſted by the Civil Wars; therefore 
in Edwardthe Second's time a Law was madeto reſtrain the Feloty in ſuch 
caſes , onely to the breach of Priſon by ſuch as were ad or Fe- 
tony. And as touching Impriſonment upon Excommunication , it is ma- 
nifeſt, that within five years before the making of this Law, it was com- 
Addit. M. plained that ſuch were ſet at liberty by the King's Writ de homine reple- 
"OP giando, without the Biſhop's conſent. But now the Clergze had gotten the 
day of the Law, which did much decline from that guard of impriſon- 
ment, but hated perpetual impriſonment. Nor was this complaint groun- 
ded upon any other Law than that of the Canon; for the Common Law 
ever held the ſupreme cognizance of Excommunication within its own 
power,as upon the Writ de quare excommunicato may appear. Other crimes 
are yet alſo by this Law allowed bail, ſuch as are perſons indifted of 
Larceny , before Sheriffs, &c. perſons impriſoned upon light grounds, 
Receivers, and Acceſſories before Felony, Treſpaſſers, perſons appealed by 
provers, after the death of the approders. If bail be granted otherwiſe than 
the Law alloweth, the party that alloweth the ſame ſhall be fined, impri- 
ſoned, render damages, or forfeit his place, as the caſe ſhall require. And 
thus the iniquity of the times was ſo great, as-it even forced the Subjects 
to forgo that which was in account a great liberty, to ſtop the courſe of a 


growing miſchicf. 


Spreaders of | | Publiſhers of falſe News, whereby diſcord or ſlander may ariſe 
falſe News. between the King and his people, ſhall be impriſoned till he pro- 
wa be duce the Relator. 


- [Tt is therefore an offence againſt the Crown , to procure or maintain an 
ill conceit m the King of the people, or an ill conceit in the people of the 
King ; and it is as well an offence againſt the Crown for the King to con- 
ceive 1ll of -his people , as for them of him. Bur all muſt be grounded 

5} | upon 
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upon falſhood ; for truth reſpe&ts no man's perſon; and all men are e- 
qually bound by that woe, zf they call good evil, or evil good; although 
difference muſt be made in the manner ot repreſentation. And upon this 
ground of maintaining ſtrife, was a Law made alſo againſt Conſpiracy to zz Eaw. 1. 
make or maintain Indictment, Suit, or Quarrel ; and it was likewile fina- 


ble. | 


Rediſſeiſors and poſtdiſſeiſors found upon werdi&} before the wer. c. 3. 
Sheriff, Coroners, and Knights, ſhall be impriſoned. 


Formerly Rediſeifm was under no other Law than that of Deſſeifin, 
bur by this Law made a matter belonging to the Crown, and tried be- =. 
fore the fame Judges that had the power of enquiry of all offences againſt | 
the Crown. The penalty of impriſonment in this caſe, was to be without marlh. c. s. 
bail, but onely by the King's Writ de homine replegiando ; and yet even 
thus the penalty was not ſufficient to reſtrain the otfence, and therefore a 
Law was made to abridge the power of that Writ, as touching ſuch offen. Weſt. 2. c.26. 
der ; and they became irremediable as touching their liberty by that 
Writ ; beſides that upon recovery had againſt them they loſt double 
damages. 


Treſpaſſers in Parks and Fiſh-ponds convifted within a year Tr; 
and a day, ſhall render damages , ſuffer impriſonment for three __ Parks. 
years, and give ſecurity of good behaviour for time to come. T OO 
any Beaſts be taken in a felonious manner, he ſhall be proceeded 
againſt as a Robber. | | 


From the times of King Szeven, the Lords and great men endeavoured 
to advance their power and greatneſs fo high above the meaner fort of 
Free men, as they made Kings continually jealous of their power. Caſtles 
had beena bone of long contention between them, but they being for the 
moſt part taken away, the ſtrite was about Priſons, and power to impriſon 
offenders; and that alſo after much oppoſition they laid aſide. Yet the vio- 
lence of theſe times being ſuch, as (though Felonies were ſomewhat drea- 
ded ) Trepaſles of the higheſt nature were little regarded , ſuch as were 
riotous hunting in their Parks, and fiſhing in their Waters; The Lords 
and great men made it their laſt requeſt, that at leaſt in ſuch caſes zhe 
might have power to impriſon ſuch as they found ſo ereſpaſing but this was 
allo denied them, though by Zexry the Third in his firſt time, when as yerwnc.ce. 
yet the Government was not worſted by projects of Arbitrary power, 
or corrupt Counſels of Forreigners, nor himſelf a man able to ſway with 
the Lords in matters that were of doubtful prerogative. And to ſpeak in- 
difterently, it is better for the Liberty of the SubjeC&t , that the power of 
imprifonment ſhould be regulated onely by the Kings Writ ordered by 
1a than by the Warrants of great men, eſpecially in their own caſes; 
and therefore in this matter the Kings Prerogative was a patron to the 
. Free mens liberty. Nevertheleſs, theſe great men givenot thus over their 
game: for though in times of publick calamities, little place is left for plea- 
ſure to any man ; yet when times are grown to more quiet, pleaſure re- 
vives, and the great men renew their motion : and though they could 
not obtain priſons to their own uſe, as they endeavoured at the meeting, at 
Merton ; yet now they obtain the Kings priſons to the uſe of a Law that 

b z : was 
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was as good as their own, and thereby fatisfied their own diſpleaſure-for the 
loſs of their pleaſure. And yet this Law ſufficed them not, but they obtain 


An. 21. Ed. 1, 2 further priviledge, that ſuch perſons as are found fo treſpaſſing, and re- 
fuſing to ſubmit, may be killed without peril of Felony. 


CHAP. LXX 
Of the Militia during theſe Kings Reigns. 


= Souldiery of England may be conſidered, Firſt, in regard of the 

Perſons. Secondly, their Arms. Thirdly,their Service. The per- 
ſons were as formerly, not onely ſuch as were milites, or Tenants in Knight- 
ſervice, but alſo ſuch as ſerved at the Plough ; and concerning them both, 
it is to be conſidered what the Law made by Edw. the 2d. holdeth forth. 


Star. de Milit, All ſuch as onght to be Knights and are —— be diftrained 
FOE to undertake the weapons of Knighthood , if they ſhew not cauſe 


to the contrary. 


Regularly all Tenants by Xnight-ſervice ought to be Knights , but de 
fafo were not; fo as in theſe times there was a further work to make a 
man a #night than his bare Tenure ; for ſuch onely were m/ites fati,who 
had both Lands ſufficient to maintain the Arms and ſtate of a Knight , and 
allo a body fit to undertake the ſervice in his .own perſon, and whereof 
he had given ſufficient proof in the field. Others that had Land, either 
had not ſufficient maintenance, or not habiliments of perſon, and as not 
expeCed were laid aſide; of this fort were many, by reaſon of the late Cj- 
vil Wars, in which they had much impaired both their bodies and Eſtates. 
This rendred the ſtrength of the Kingdom and Mzitia ſo much decayed, 
and the minds of men fo wearied, that they began to love eaſe before the 
times would brook it , and a ceſſation from Arms before they had any 
mind to peace. The Parliament eſpyed the danger , and how ne- 
ceſfary it was for the people to be well armed in theſe times of general 
broil; and upon that ground allowed this Law to paſs; That all ſuch 
as had Lands worth 20 |. yearly beſides Reprizals, ſhould be ready ( not to 
be Knights, nor, under the favour of others , is there any ancient prece- 
dent to warrant it, but ) to find, or to enter into the field with the Arms 
of a Knight, or to provide ſome able perſon to ſerve in their ſtead, unleſs they 
were under 2.1 years of age, and ſo not grown up to full ſirength of body ; 
nor their lad in their own poſſeſſion , but in cuſtody of their Lords or 
Guardians. Nevertheleſs, of ſuch as were grown to full age, yet were 
maimed, impotent, or of mean eſtate, and Tenants by ſervice of a Knight, 
it was had into a way of moderation, and ordered that ſuch ſhould pay 
a reaſonable fine for reſpit of ſuch ſervice ; nor further as concerningWi 
perſons were they bound. But as touching ſuch that were underÞPre- 
ſent onely, and not perpetual diſabilities of body upon them incumbent, 
as often as occaſion called, they ſerved by their deputies or ſervants : all 
which was grounded not onely upon the Law of Hexry the Second, but 
alſo upon common right of Tenure. - : 

The Arms that theſe men were to finde , are faid to be thoſe belong- 
ing to a #»ight ; which were partly for defence, and partly for offence. - 
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the-firſt ſort were the Shield, the Helmet, the Z7auberk, or Breaſt-plate, or 
Coat of Mail ; of the ſecond fort were the Sivord and Lance : and unto all 
a Horſe muſt be provided. Theſe Arms, eſpecially the defenſive, have 
been formerly under alteration ; for the Breaſt-plate could not be worn 
with the Coat of Mail, and therefore muſt be uted as occaſion was provi- 
ded of either : and for this cauſe the ſervice of a Knight is called by ſeveral 
names ; ſometimes from the ZZorſe, ſometimes from the Lance, ſometimes 
from the Helmet, and not ſeldom from the Coat of Mail. 

The power of immediate command, or calling torth the Xzights to their 
ſervice,in its own nature was but miniſterial, and ſubſervient to that power 
that ordered War to be levied : and therefore, as in the firſt Saxon Go- 
vernment under their Princes in Germayy, fo after, under their Kings, War Tacitis, 
was never reſolved upon, but if it were defenſive, it was by the Council of 
Lords ; if offenſive, by the general Vote of the Grarid Council of the 
Kingdom. So by vertue of ſuch Order, either from the Council of Lords, 
or Grand Council, the Knights were called forth to War, atid others, as 
the caſe 'required, ſummoned to a rendezvouze: and this inſtrumental 
power regularly reſted in the Lords, to whom ſuch ſervice was due; and 
the Lords were ſummoned by the Lord Paramount, as chief of the Fee; of 
which their Tenants were holden, and not as King or chief Captain in the 
Field : for they were not raiſed by Proclamation, but by Summons 1 
forth to the Sheriff, with diſtreſs; and this onely againſt ſuch as 
within his own Fee, and held of the Crown. The King therefore might 
have many A»ights at his command, bur the Lords more; and if thoſe 
Lords failed in their due correſpondeticy with the King, all thoſe of the 
interiour Orb were carried away after them : fo the King is left to ſhiff 
for himſelf as well as he can. And this might be occaſioned not onely 
| from their Texures, by which they ſtood obliged to the inferiour Lords, 
but probably much more by their popularity, which was more prevalent, 
by how much Kings looked upon the Commons at a further diſtance in 
thoſe days, than in after-times, when the Commons interpoſed intentively 
in the publick Government. And thus the Forſe-men of Exgland beco- 
ming leſs conſtant in adhering to their Soveraign in the Field, occaſioned 
. Kings to betake themſelves to their Foot, and to form the ſtrength of 
their Battels wholly in them , and themſelves on foot to engage with 
them. 

One point of liberty theſe Souldiers by Zexure had, which made their 
ſervice not altogether ſervile ; and that was, that their ſervice in the Field 
was neither indefinite, nor infinite, but circumſcribed by pface, time, and 
end. The time of their ſervice for the continuance of it was for a ſet 
time, if it were at their own charges : and although ſome had a ſhorter 
time, yet the general ſort were reſtained to forty days. For the Courage 
of thoſe times conſiſted not in wearying and waſting the Souldier in the 
Field by delays, and long work in wheeling about and retiring, bur in 
playing their prizes like two Combatants of reſolution to get Viftory by 
Valour, or to die. If upon extraordinary occaſiorts the War continued 
longer, then the Tenant ſerved upon the pay of the common Purſe. The 
end of the ſervice of the Tenant ( viz. their Lord's defence in the defence 
of the Kingdom ) tinted their work within certain bounds of place, be- 
yond which they were not to be drawn, unleſs of their own accord : And 
theſe were the borders of the Dominion of the Crown of England, which 
in thoſe days extended into Sco:/and on the North, and into a great part 
of France on the South. And therefore the Earl-Marſhal of Zng/and 


(being | 
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( being by Edward the firſt commanded by vertue of his Texure to attend 
in perlon upon the Standart under his Lieutenant that then was to be ſent 
into Flanders, which was no part of the Dominion of England ) refuſed ; 
and notwithſtanding the King's threats to hang him, yet he perſiſted, 
ſaying, He would neither go nor.hang. Not onely becauſe the Tenants by 
Knight ſervice are bound to the detence of their Lord's perſons, and not of 
their Lieutenants ; but principally becauſe they are to ſerve for the ſafety 
and defence of the Kingdom : and therefore ought not to be drawn into 
toreign Countries. Nor did the Earl-Marſhal onely this, but many 0- 
thers alſo, both Knights and Knights fellows, having twenty pounds per 
Annum ; for all thete with their Arms were ſummoned to ſerve under the 
> pa f.65. King's pay in Flanders. TI fay, multitudes of them refuſed to ſerve, and 
II. . : . na No 
afterwards joyned with the reſt of the Commons 1n a Petition to the King, 
and complained of that Summons as of a common Grievance, becauſe that 
neither they nor their Anceſtors were bound to ſerve the King in that 
Country : and they obtained the King's diſcharge under his broad Seal ac- 
cordingly. The like whereunto may be warranted out of the very 
words of the Statute of Mortmain, which was made within the compaſs 
Star, Mort. of theſe times; by which it was provided, That in caſe Lands be aliened 
bagore contrary to that Statute, and the immediate Lords do not {cize the ſame, 
| ing ſhall ſeize them, and diſpoſe them tor the defence of the King- 
P*gOm, v2. upon ſuch ſervices reſerved as ſhall ſuit therewith : as it all the 
ſcrvice of a X»ight muſt conduce thereto ; and that he is no further bound 
to any ſervice of his Lord, than will conſiſt with the falety of the King- 
dom. This was the Doctrine that the fad experience of the latter Go- 
vernment of Kings in theſe times, . had taught the Knighthood of England 
to hold for the future Ages. - 


Star. de Mili- - . No Tenant in anclent Demeſyes, or in Burgage, ſhall be di- 
_ ftrained for the ſervice of aoKſp ht. 

. Clerks and Tenants if Socage of other Mannors than of the 
King, ſball be uſed as they ſhave been formerly. 


Tenantsin ancient Demeſne,'and Tenants in Burgage, are abſolutely ac- 
quitted from foreign ſervice ; the one, becauſe they are in nature of the 
King's Husbandmen, and ſeryed him and his Family with Vitual ; the 
other, becauſe by their Tenure they were bound to the defence of their 
Burrough, which in account is a Limb or Member of the Kingdom, and fo 
in nature of a Caſt/e-gzard. 'Now as touching Clerks and Tenants in So. 
cage holding of a Subject, they are left to the order of ancient uſe appea- 
ring upon Record. As concerning the Clergy, it is evident by what hath 
been formerly noted, that though they were importunate to be diſcharged 
of the ſervice Military, in-regard that their profeſſion was for Peace, and 
not for Bloud ; yet could they never obtain their deſire : for though their 
perſons might challenge exemption from that work, yet their Lands were 
bound to nd Arms by their Deputies ; for otherwiſe it had been unrea- 
ſonable, that ſo great a part of the Kingdom as the Clergje then had,ſhould 
{it ſtill and look on, whilſt by the Law of Nature every one is engaged in 
his own defence. Nor yet did the profeſſion of theſe men to be men for 
Peace, hold always uniform : ſome kind of Wars then were holden ſacred, 
and wherein they not onely adventured their Eſtates, but even their own 
Perſons; and theſe not onely in a defenfive way, but by way of invaſion, 
T and 


The Government of £m "$ Kings of England. I Q 7 


and many times where no need was for them to appear. Tenants in S$9- 
cage alſo, in regard of their ſervice, might plead exemption from the Wars: 
for if not, the Plough muſt ſtand ſtill, and the Land thereby become poor 
| and lean. Nevertheleſs, a general ſervice or defence of the Kingdom is 
impoſed upon all ; and Husbandmen muſt be Souldiers, when the debate 
is, who ſhall have the Land. , In ſuch caſes therefore they are evocati ad 
arma, to maintain and defend the Kingdom, but not compellable to foreign 
ſervice, as the Knights were, whoſe ſervice conſiſted much in defence of 
their Lord's perſon, in reference to the defence of the Kingdom ; and ma- 
ny times policy of War drew the Lords into Arms abroad, to keep the E- 
nemy further from their borders, and the X»ights then under their Lords 
pay went along with them: and therefore the ſervice of Anighthood is 
commonly called ſervitium forinſecum. Of theſe Socagers did ariſe, not 
onely the body of Engliſh Foot-men in their Armies, but the better and Concil. Brit. 
more wealthy ſort of them found Arms of a #night, as formerly hath been #* 
obſcrved, yet always under the pay of the common Purſe, And if called 
out of the Kingdom, they were meer Yoluntiers; for they were not called 
out by diſtreſs as XAnights were, becauſe they held not their Land by ſuch 
ſervice; but they were ſummoned by Proclamation, and probably were 
muſtered by the high Conſtables in each Hundred ; the Law nevertheleſs 
remaining {till entire , that all muſt be done not onely ad fdem Domini 
Regis, but alſo Regyi ; which was diſputed and: concluded by the Sword. 
For though Kings pretended danger to the publick oftentimes to raiſe the 
people ; yet the people would give credit as they pleaſed. Or if the 
King's Title were in queſtion, or the Peoples Liberty, yet every man 
took liberty to ſide with that party that liked him beſt; nor did the King's 
Proclamation {way much this or that way. 

It is true, that precedents of thoſe times cry up the King's power of ar- 
raying all Ships and men without reſpect, unleſs of age, or corporal diſa- 
bility ; but 1t will appear that no ſuch array was, but in time of no leſs 
knowndanger from abroad to the Kingdom, than imminent ; and there- 
fore might be wrought more from the.general fear of the Enemy, than 
from the King's command : And yet thoſe times were always armed in 
neighbouring Nations, and Kings might have pretended continual cauſe of 
arraying. Secondly, it will no leſs clearly appear, that Kings uſed no ſuch 
courſe, but in caſe of general danger to the whole Kingdom, either from 
foreign Invaſion, as in the times of King Fohn, or from inteſtine Broils, as ,, x.r.corg:, 
in the times of ZZexry the third, and the two Edwards ſucceſſively. And 
if the danger threatned onely one coaſt, the array was limited onely to the 
parts adjacegt. thereunto. Thirdly, it ſeemeth that general arrays were 
not levied by diſtreſs, till the time of Edward the firſt, and then onely for ., x. .. 
the rendezvquze at the next Sea-coaſt, and for defence againſt foreign Tn- Memb. 5. 
vaſion; in which caſe all Subje&ts of the Kingdom are concerned by ge _ 
neral ſervice : otherwiſe it can come unto no other account than that Ti- 
tle Prerogative, and therein be charaCtered as a trick above the ordinary 
{train. - Fourthly, thoſe times brought forth no general array of all perſons 
between the ages of ſixteen years and ſixty, that was made by diſtreſs in 
any caſe of Civil War, but onely by Sheriff ſummons; and in caſe of diſ- 
obedience, by ſammons to appear before the King and his Council : which 
ſheweth, that by the common KLaw they were not compellable or punifh- 
able. Laſtly, though theſe arrays of men were ſometimes at the charge of 
the King, and ſometimes at the Subjects own charge, yet that laſt was out 
of the road-way of the SubjeCts liberty, as the ſubſequent times do = 

manueſt. 
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Tacitus. 


62 Hen. 3. 


manifeſt, And the like may be faid of arrays of Ships, which however 
under. command of Kings for publick ſervice, were nevertheleſs rigged 
and paid out of the publick charge. The ſum of all will be, that in caſes 
of defence from foreign Invaſion, Kings had power of array according to 
the order of Law ; if they exceeded that Rule, it may be more rightly 
ſaid, they did what they would, than what they ought. 


CHAP. LXXI. 
Of the Peace. 


_———_— 


AR and Peace are two births by ſeveral venters, and may like 

y y the day and night ſucceed, but can never inherit each to other ; 
and for that cauſe they may claim to belong to one Father, and that one 
and the fame power ſhould a&t in both : and yet it 15 no good Maxime, 
That he that is the chief Commander in War, ought to be the chief in the 
order of Peace. For it naturally befalls that War, eſpecially that which 
we call Czvi1 War, like ſome diſeaſes in the body, does rather breed ill hu- 
mours than conſume them ; and theſe muſt be purged by dieting the State, 
and conſtant courſe of Juſtice, unto which the rugged Waves of War have 
little or no affinity, if they have not enmity. Nevertheleſs, the wiſdom 
of our Anceſtors thought it moſt meet to keep their Kings in work, as 
well in time of Peace, as of War ; and therefore as they anciently referred 
the principal care thereof to the Lords, who together with certain ſele& 
perſons in every County, did adminiſter Juſtice in ſeveral 7ersor Circuits : 
ſo when Kings had once gotten the name of being chief in civil affairs, as 
they had it in martial ; they ſoon left the Lords behind them ( who alſo 
were willing enough with their own eaſe) and had the name of doing all, 
notwithſtanding it was done by advice of the Lords, and direfory of Mi- 


niſters , or Commiſſioners thereto deputed, And thus that Peace which - 


formerly paſſed under the Titles of Pax Domini, pax Vicecomitts, which is 
pax Regni, kecame by eminency ſwallowed up 1n that which was called 
the Xings Peace ; and the Juſtices called the Kings Fuſtices, and himſelf flat- 
tered into that Title of Fountain of Fuſtice, which belongeth onely to him 
that is The Moſt High or Chief Law-giver. 

The manner how this honourable care of the Safety and Peace of the 
Kingdom was employed, may be referred to a double conſideration ; the 
one in execution of Juſtice upon Delinquents, the other in preventing oc- 
caſions of offence or delinquency, by means whereof the publict Peace 
might be endangered. The firſt was acted diverſly according to the pre- 
ſent ſence of affairs ; for what was at firſt done by the Princes in their Cir- 
cuits, with one hundred of the Commons called Comites, and that done 
per pagos, vicoſque, was afterwards done by ztinerant Judges, ſent from the 
King tor the greateſt matters ; and by Lords in their Leets, Governours 
or chief Magiſtrates of Towns in their Coarts, and Sheriffs in their 7orys, as 
Fudices ſtati for the eaſe of the people in matters of leſs moment. I fay, 
I conceiveit was in the Zors ; for I ſuppoſe no emergent Court, taken up 
upon occaſion, could by the Law draw a neceſſity of a ſudden appearance 


Marlb.cap-25- of all above twelve years of age at the fame. And for the ſame cauſe it 
ſeemeth, that one certain Torn every year was holden for inquiries of Zo- 
micide, unto which all above twelye years of age were to come, except 

Barons, 
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Barons, Clergie, and Women, or otherwiſe all ſuch had been bound to at- 
tendance on every Torn, Nevertheleſs, the work of the Zorns continued 
not to hear and determine, as anciently they had done. For in Hexry the _ | 
third's time, and formerly, divers men had Priſons to their own uſe ; ſome _ As. ot 
as Palatines, others as Lords of Franchiſe, and others by power and uſurpa- 
tion, and had the benefit of all Fixes incident : and by this means man 
were fined that deſerved it not, and ſome alſo that deſerved worſe. To Mag. Charta 
prevent which evil, ZZenry the third took away that power of holding Crown. ®? 1 
pleas: And Edward the firſt took away their power to determine Eſcapes, Gloceſt.cap.s. 
and left them onely the power of »quzry, and to certifie at the next coming Weſ-rcap.3- 
of the Juſtices. 

But theſe injurious times had holden too long to be forgotten, or laid 
aſide by ſach cool purſuit. Men were ſtill ordinarily impriſoned, and fo 
continued oftentimes , till the coming of the Juſtices 7tinerant. For 
whereas in caſe of Bloudſhed, the Writ de odio& atia was a remedy ; the 
other had no remedy but by procuring a Commiſſion of Oyer and 7erminer, 
which ordinarily was a cure worſe than the hurt, As a remedy hereof, 
Edward the firſt found out the new way of making Juſtices of Peace, ag Stat. Wint, 
may appear by the Statute at Winton ; which Law being purpoſely niade *3 mo 
for the conſerving of the Peace, providing for penalty of Crimes already 
committed ( as well as for the ſuppreſſing of future) ordaineth, That «f- 
fences againſt that Law ſhall be preſented to Juſtices aſſigned to enquire there- 
of ; and though theſe at the firſt might be ztinerant, yet it ſoon made way 
to refiant. And before that Statute, it ſeemeth the King had found out 
the way, if that Note be true which is left revived into memory by that 
honourable Reporter, which relating to the ſixth year of Edward the 
firſt, ſaith, That then prima fuit inſtitutio juſticiariorum pro pace conſervanda. Coke inſt. 4; 
And yet ſome ſemblance thre is, that # was yet more ancient, even in P: 276- 
the time of Henry the firſt, if I miſtake not the ſence of that clauſe in his 
Laws concerning Vagabonds ; he ordereth that they ſhall be carried Juſti- 
ciz que preeſt, although the Language be not ſo Clerkly as to ſpeak the Hen.t.cap.;8. 
ſence oat. Now though their Work as yet was but in tryal, and they 
were onely truſted with power of zquiry, yet it induced a new way 
wherein the Sheriff was not ſo much as intruſted to intermeddle ; and 
which not onely intermitted the courſe of his proceedings in ſuch matters, 
but alſo led the way to the diſpoiling of the Sheriff's Torn, and Lord's 
Leet, of that little remainder that was left them of Judicatory power in 
matters that were againſt the Peace, and made their /quiſitory power leſs 
regardful, and eaſed the Juſtices 7tinerant of much of their Work, in re- 
gard they were ſpeedily to certifie up to the King, and fo theſe matters 
ſhould be determined in Parliament, according as thoſe Juſtices were e- 
lected in Parliament ; who as it ſeems were jealous of giving the power of 
determining thoſe offences into any ſudden hand. To ſum up then the 
firſt part ; as touching the puniſhment of offences againſt the Peace, the 
wheel is now in the turning, the Leets and 7oryxs begin to be ſlighted, the 
labour of the Juſtices tinerant leſſened, the Commilſions of Oyer and 7er- 
miner diſuſed, by the bringing in of a new Order of Juſtices for the Peace 
eſpecially appointed ; and the Parliament, as the ſupreme Providers, left 
as the reſerve for the aſſerting and maintenance of the fame ; albeit that - 
under - it the power of determining much reſted upon Juſtices or Judges 
that attended the King's Court , after that the Common-pleas were ſetled 
anll confined to a certain place. : 

The preſerving of the Peace for the future, conſiſted in preventing —_ 4 
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ſuppreſſing Riots, Routs, unlawful Aſſemblies, and in apprehending and ſe- 
curing of ſuch as were aCtors and contrivers of ſuch deſignes, and other 
Maleta&tors. And herein we are to conſider, 1. The Caws: 2, The 
Means : 3. The executive power. Concerning the firſt, there is no que- 
ſtion to be made, but that the power of making Laws for the maintenance 
of the Peace, reſted in the Parliament, although endeavour Ry might 
be uſed to ſettle the ſame in the fole order of the King's own perſon; and 
therefore we find not onely the aſſize of Arms, but generally the ſubſtance 
of the Statute at Winton, to be formerly taken up by Proclamation by 
Kings, predeceſſors to Edward the ſecond, who firſt that I can find, put 
theſame into force of a Law by Parliament, finding by experience that 
Proclamations may declare the King's Mind, but not command the Peoples 
Wills ; although peradventure the thing enjoyned was of ancient uſe, and 
little inferiour toCuſtom or Common Law. Such are the Diſtempers of 
Civil Broils, that bring up Peace in the rear, as a reſerve when their own 
{trength is waſted, rather than out of any natural inclination thereto. A 
| brief recolle&ion of the Laws thus enſue : 


In caſe of Robbery or Felony committed, and the Delinquent 
be not forth-coming or diſcovered, the County or Hundred ſhall 
anſwer the damages. 


Of this, more may appear from the Norman and Saxon Laws : the in- 
tent appeareth by the Law it ſelf, to ſtir up the people to uſe all means by 
purſuit with Ze and Cry, and making inquiſitions of the Fatt with all 
ſpeed, in Townſhips, Hundreds, Franchiſes, and Counties. 


Perſons ſuſpeFed ſhall not be entertained or harboured by any 
Inhabitant, unleſs he will undertake for him. 


Of this alſo formerly, both in the Norman and Saxon Laws. 


Walled Towns ſhall keep their gates ſhut from Sun-ſet to Sun- 
riſing. The like obſerved in Cities, Burroughs, and Towns, 
from the Feaſt of Aſcenſion to Michaelmas. 


The power of the Watch was great: it might apprehend any Paſſenger 
and ſtay him all night ; and if he be a ſuſpeQted perſon, he is to be com- 
mitted to the Sheriff; and if an eſcape be made, the party is to be pur- 
ſued with Zue and Cry. Theſe two laſt Chapters were in effe&t in Henry 
the third's time, in courſe, by way of the King's command by Writ, in the 


M. Parisin 36thand 37th yearsof his Reign, with ſome more particulars concerning 
Addit. & poſt. the fame. 


Adverſar. 
CAP. 4+ 


High-ways through every Lordſhip ſhall be kept clear on each 
fide, by the ſpace of 200 foot, from Hedges, Ditches, Buſhes, 
and Onderwoed. 


High-ways herein intended, are ſuch as are from one Market-Town to 
another ; and in ſuch were always preſerved the publick peace or ſafety, 
for the maintenance of Commerce, and freedom of Traffick : which is,of 
ſuch publick concerament, that it hath been of very ancient inſtitution. 


Emery 
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| Every man between the age of fifteen years and forty , ſball 2-5 
maintain Arms in his houſe, according to the ancient Aſſize, for 


the preſerving of the Peace. . 


This Chapter brings into conſideration the ſecond thing propounded, 

viz. the means of preſerving of the Peace, which are two ; Firſt, by main- 
taining Arms : 2. By certifying Defaults. In the firſt is to be conſidered 
the perſons that are to be aſſeſſed : 2. The Army : 3. The end. The per- 
ſons to be aſſeſſed to Arms, are indefinitely ſet down, and compr all 
ſorts, as well bond as free, and others; for ſach are the expreſſions in 
the Commiſſion of Henry the third. But by the Aſſize of Hexry the 
ſecond, none were to be armed but Free-men, and they worth ſixteen or 36 Hett, 3 
ten marks iti Goods at the leaſt ; yet their ages are limited : by this Lew oh I 
they muſt be between fifteen years and forty ; but by the Commiſſion in Hoveden. - 
Henry the third's time, all between fifteen and ſixty years of age were to 
be armed. King Fobn arrayed all ſorts, free, , and all others that 
have Arms, or ought to have, or can carry Arms : and it ſeems by what m. Paris, 
hath been formerly noted, that thoſe that were younger than their Tenure A 1223: 
would bear them out, were accepted into feryice, if they would offer 
themſelves ; but by theſe courſes they , though under one and twenty 

cars of age, were not onely accepted, but compelled to War. Under this 
Title, we may alſo touch upon the perſons that were the inſtruments to poveded; 
array theſe men, or rather to arm them ; and theſe were Juſtices itinerane, Hen 2: 
or one or more Commiſſioners, ſuch as the King found moſt meer for the 
ſervice. And unto theſe were Commiſſions with inſtruftions ſent; and 
ſometimes Writs were directed onely to the Sheriffs, to take with them 
twelve Knights of the County, and to go into every Hundred, and call M. Paris pot 
before them all ſuch perſons as by the Law ought to be afleſied at Arnis, ian 
and to cauſe them to be ſworn to find and maintain Arms in ſuch manrier 
as by the Law they then ſhould be, or formerly were aſſeſſed ; and fome- 
times the eſtabliſhment of Arms were ſet down in thoſe Writs, and ſome- 
' times publiſhed by Proclamation. For Kings found all means little enough 

to prevail to bring in alteration of Arms, and of their ſervice ; which was M. Paris. 
a thing not onely troubleſome, but chargeable, and whereunto they could B* 1253 
not eaſily prevail to bring the Free-men to conſent. And therefore ſome- PO 
times the endeavours of Kings in ſuch caſes, did not onely meet dlatio- 
zem, but alſq deletionem, as the Hiſtorian's words are, until the way was 
found out & declare an eſtabliſhmeat by Parliament, by this Statute made M4. Faris. 
at Winton. ; Am. 1253 
| _ tor the m_ - = warren are ON that the 
people of England were diſtingui h ing to their Tenures, into 
ſuch as held by Faighe-Gyvice, and ſuch as held by Socage ; and that none 11; Guiietm. 
but thoſe being Free-holders, could be charged to fiad Arms, according as 59 
by the Laws of the Norman Conquerour may appear. Theeſtabliſhment 
of Arms for the Xnights, were eſtabliſhed by their Wnures in certainty, 
and therefore no need was either of Aſſeſiment or Oath to tie them to find 
ſuch Arms ; but all the difficulty was, for ſuch as were nat bound by o- 
ther 7auure than as free-born Subjects, all of whom do owe to their Coun- 
try defence, and ſo queſtionleſs had liberty to provide themſelves of ſuch 
Arms as were by common and conſtant uſe held moſt advantageous againſt 
the common Enemy, and for the publick defence. And that theſe were 
put in certainty, may appear by m—— of King Wi/iam formerly m_ 
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and by ſome inſtances in the Saxox Lawsanciently uſed ; amongſt others, 
that Law of Athelſtane, That fer every Plough, every man ſhould find two 
compleat Horſes. And another Order of Zrhel4red nigh eighty years af- 
ter, differing from it, aſſeſſed upon every eight Hides of Land, a Helmet, 
and a Coat of Mail : And the Hiſtorian tells us, That a Fide is a Plough- 
Land, or ſo much Land as one Plough can keep in till the end of one whole year. 
And the relief of the Noble-men of all ſorts and ranks, in Horſes, Helmets, 
Coats of Mail, Lances, Shields, and Swords ; the mexneſt of all which de- 
grees being called Mediocris Thainus, yielding a relief equal to the Artns of 
a Knight, in the times whereof we row treat, viz. one Horſe, one Helmet, 
one-Coat of Mail, orie Lance, one Shield, one Sword: all comprehended 
under arma ſua, as if he had a certain 4 Arms. And the Laws con- 
cerning the forfeiture of Arms, do in effect affirm the thing, viz. that all 
mew were armed ; yet probable it is, that laws were not then fo often made 
for the enforcing this or that particular ſort of Arms, m regard that till the 
Normans time this Iſland was troubled but ſeldom with any Enemies from 
foreign parts, that brought any new ſorts of Weapons into faſhion ; the 


'- Danes and Norwegzans being no other than an old Acquaintance of theirs. 


Neither were'the Saxoxs as yet tamed by any Enemy, fo far as to beg a 
Peace, albeit that the Daxes had gotten them under. But after the Nor- 
man times, the Engliſh being ſomewhat over-matched in War, inclined 
more to Husbandry, and began to lay aſide their regard of Arms; and this 
occaſioned the Kings to make Aſſeſſments of Arms: yet having regard 
to the ancient courſe of the Saxons, faving that they urged the uſe of the 
Bow more than formerly was uſed, and thereby taught the conquered to 
conquer the Conquerours in future ages. Of theſe forts of Aſſeſſments 
before this Statute at Winton, I find but two ; the firſt made by Zenry the 


» ſecond, and the other by Hexry the third ; which, together with that of this 
' Statute, I parallel thus together, in their own words. 


Hen. 2: 
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f have thus impaled theſe three, that the Reader may the better diſcern 
how they relate each to other, and ſo may the better underſtand the 
matter in the ſum. AndI muſtexplain three or four words in them as 
they are ſet down , before I can bring up the concluſion ; ' becauſe the 
miſtake of the ſence of the words hath made ſome miſtake the intent 
. of the thing, and forced the fame to an unwarrantable iſſue. Lorica Lipſius de mi- 
fignifies that piece of Armour that defends the breaſt , or forepart of U* Romib.z 
the body ; and ſometimes is made of plates of Iron, of which fort I con- "5 
ceive thoſe of the old Germans were, ( whereof the Hiſtorian maketh 
mention, paucis lorice , he faith the Germans had few Arms of defence of +,;... 
their foreparts, and fewer Helmets or Head-pieces ) for otherwiſe, if they 
had Iron defences for their heads, they would not have been content with 
defences made of Leather for their fore-parts, as in the firſt rude times cer. corn, 
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they might have been. Sometimes it is made of links of Iron, and com- 
monly is called a Coat of Mail; but I conceive it cannot be fo meant in 
the aſſeſiments of Henry the Second, and Henry the Third, becauſe that 
thoſe of the ſecond degree are faid that they ought to keep Faaberget- 
tum, or Halbargel/am, or Haubertum ; all whichare but ſeveral dialefts of 
one name, and are taken for a Coat of Mail : and therefore by the diver- 


fity of names in one and the fame aſſeſſment, I do conclude that rhe 


Armour was not of one and the fame faſhion. Bur it is evident, that 
by Hazberk in the aſſeſſment of the Statute at Wire. is meant a Coat 
of Mail, and is never taken for a Breſt-plate or Gorge , as hath been 
taken upon truſt by ſome that build more weighty concluſions upon 
that weak principle , than it is able to bear : and for the truth hereof, as 
the word is a French word, fo I appeal to all French Authors, and ſhall 
not trouble the Reader with the notation of the word , or further a- 
bout the meaning thereof. In the laſt place, as great miſtake is that al- 
ſo of the word Shape// de fer, which is taken by ſome to betoken a Brea/t- 
plate of Tron : For the truth whereof , the Reader may conſider the La- 
tine word Cape//um, or Capelletum, and he ſhall find that it is an rox-cap, 
or aft ordinary Head-piece : and in the Aſſize of Henry the Third, it holds 
the place of Cafſis in the Aſſize of Zexry the Second. For the manner 
of all theſe, ler the Reader view the Sculptures of the feveral Normarx 
Kings, armed for the Charge , in the beginning of their ſeveral Reigns, 
as they are repreſented in Speed's Hiſtory. It may alſo be conceived, 
that there is as much miſtake of that Weapon which is called Cultellarm 
or Cotel, whilſt they tranſlate it by the word Xife ; for though. it be true 
that it is one ſignification of that word , yet it appears not onely by this 
Law, that it was a Weapon for a Xnightin War, bat in uſe at 7ornaments,as 
by that Statute that forbids the uſe of a py Sword, or pointed Cotel, 
a Battoon, ora Mace, at that ſport : and therefore it may ſeem to be ſome 
Weapon of greater uſe, either a Cotellax, or fuch-like Weapon ; otherwiſe 
ro-enjoyn the finding of a Azife to a man as an offenſive Weapon againſt 
armed men in Battle, would ſerve to no uſe at all. 

Now concerning the difference between the ſeveral Afſſizes aforeſaid, 
it conſiſtetheither in the number of the ſeveral degrees or ranks of thoſe 
that are afſeſſed : Or ſecondly, in the manner of their valuation : Or laſt- 
ly, in the particulars of their Arms aſſeſſed upon them. As touching the 
degrees in ZZexry the Second's time, they were but Three, in regard that 
he onely aſſeſſed Free-holders : and certainly that was the ancient Law, ' 
as by the Law of the Conquerour, and other SaFox Laws formerly men- 
tioned, may appear. -But ZZenry the Third-taking example of King Joh», 
who was the firſt founder of general arrays, charged all but ſuch as were 
men of nothing ; albeit, I find not that ſuchas were of the inferiour degree, 
were ſworn to thoſe Arms, but rather allowed to have them. And though 
the Statute at Wircheſter holdeth to the fame degrees in Lands, yet in the 
value of Goods there is ſome difference,in favour of them that onely have 
ſtock and no Free-hold. Secondly, there is ſome difference in the manner 
of valuation of Lands with Chattels ; and therein the Statute at Winton fa- 
vours the perſonal eſtates, more than ZZex. 3. and he more than ev. 2. 
and yet all of them 'pretend one rule of ancient cuſtom; I believe they 
mean, that they had it in their eye, but not in their heart : For they would 
come as nigh to'it-as they could, and:yet keep asfar from it as they durſt. 


. Thirdly, as touching the difference of the Arms between theſe three aſſeſT- 


"ments, it ſeems ſo ſmall, as in this they are moſt of them all one. For 


where- 
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wherein Her. 2. leads, both Hey. 3. and Edw. t. do imitate, faving that 
they add the Horſe and Sword ; which queſtionleſs was to be underſtood 
asa granted caſe, that the compleat Arms of a man could not be carried 
and managed without a Zorſe, nor defended without a Sword. As touch- 
ing other alterations, it might be done upon good advice, as not being 
deemed meet that ſuch as were no Xights but in Eſtate, thould be arme 

in every reſpect like as the Xnights were. And thus we have an ancient 
cuſtom of maintaining Arms by every Free man, for the defence of the 
Kingdom, firſt made uncertain by the avarice of Kings, and negligence 
of the Free-mey , and brought into an arbitrary charge ; at length redu- 
ced to a certainty, upon all forts of Inhabitants by a Statute-Law (if ſo 
it then were) unto which every man had yielded himſelf bound by his 
own conſent. But to what end is all this ? I faid it was for the defence 
of the Kingdom, and fo it was1n the original ; and yet alſo for the ſafety 
of the King in order thereunto, and -for the ſafety and maintenance of 
the peace of every member of the whole body. This in one lump thus 
will not down with ſome, who will have this aſleſiment onely to be for 
keeping of the peace againſt Roxts and Rios, but not ſufficient nor inten- 
ded to be ſupply for War, when Edward the Firſt calls for it ; becauſe £4- 
ward the Firſt ſhall not have his power confined within the compaſs of a 
Statute , but to be at liberty of array as he ſhould think meet : and it is 
not to be denied but the words of this Law run thus, -;z. That the intent 
thereof is for preſzrving of the peace; but thoſe general words will not 
bear the power of a reltrictive fence : for certainly the peace is as well 
preſerved by providing againſt War, as againſt Rzots; and againſt Forrein 
War, as Inteſtine Mutinies. And that the Statute intended the one, as 
well as the other, will appear, becauſe it was made in relation to former - 
precedents of Ferry the Third; and they ſpeak plainly that their intent 
was to ſtrengthen the Kingdom againſt dangers from abroad. The 
words of the Hiſtorian are clear , that Zexry the Third charged all -thar 
had 15 Lbratas terre, and upwards, ſhould undertake the Arms of 
a Knight , .ut Anglia, ficut Italia, militia roboraretur. And becaule he ;, 
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had threats from beyond Sea, .by the defection of the Gaſcoigns , there- M. Paris, fol. 


fore he cauſed Writs to iſſue forth throughout the Kingdom, that ſecun- 
dum priſtinam conſuetudinem, aſſeſſment of Arms ſhould be ſecundum facul- 


zates ; and in one of the Writs publiſhed by the Hiſtorian , the expreſs M- Parts: 


aſſeſſment of ZZ. 3. formerly mentioned, is particularly fet down. Nor 
are theſe Arms thus aſſeſſed, fo ſlight as men would pretend : for the 
Arms of the firſt Rank were the compleat Arms of a X»ight, and their E. 
ſtatesequal thereunto ; for thoſe 1 5 /ibratz terre amounted to 780 Acres 
of Land, as the late publiſher of Paris his Hiſtory hath it : and is very 
nigh the reckoning.of Henry Huntington , who ( as hath. been mentio- 
ned) layeth a Helmet and Coat of Mall unto eight Hides of Land, which 


according to Gervaſe of 7ilburies account cometh to 800 Acres , every Cap. penuk, 


Hide containing one hundred Acres. Theſe therefore were better than 
Hoblers. And the ſucceeding Ranks found Arms alſo proportiorable to 
their Eſtates, as conſiderable as the times could find for ſuch as were of con- 
ſtant uſe, and might be ſupplied with other Weapons as occaſion ſerved, 

and as they might be of moſt benefit for the ſervice. | 
Furthermore, whereas it's faid, that the wiſdom of: the Parliament 
might be queſtioned, if they intended no better proviſion againſt an 
Enemy than againſt a Thief or Rogue; I ſhould defire the contideration 
of thoſe men, whether are thoſe Thieves and Rogues, in Troops or bodies, 
and 
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and well armed, or are they a fort of ſcattered Out-laws, lightly armed 


to fly away, when they have gotten the prey? If they were in the for- 
mer poſture, I pray what difference in point of difficulty of ſuppreſſing; 
between them and ſo many Enemies ? and if it was diſcretion in the Par- 
liament to make this proviſion againſt the one, certainly theſe, with-the 
Knight-hood of the Kingdom, with as much diſcretion , will be ſufficient 
proviſion againſt the other. But if theſe be looked upon in the later 
ſence, I fear the diſcretion of the Parliament would have been much more 
queſtioned in arming all men that have any ability to ſuppreſs Thieves 
and Rogues, againſt which the ordinary Watch and Ward of the King- 
dom wasan ancient and approved remedy, and ſufficient fafe-guard. And 
T would fain know of theſe men, whether it be for the ſafety of Edward 
the Firſt, or any other King, ts arm the whole body of the people, eſpe- 
cially in times of jealouſie, tor ſuppreſſing of Thieves and Robbers, when- 
as it may be done by a guard of known men in every County, with much 
more eaſe, and leſs charge to the people. 

Laſtly, whereas it is endeavoured to make this Statute but a temporary 
proviſion, and taken up for the preſent condition of affairs, when Thieves 
and Robbers went with great ſtrength, and in multitudes: This might 
be, Tgrant, of ſome efficacy, if it had been introduttio novi juris; but it 
being grounded upona former Cuſtom, the ground of that cultom (which 
was defence of the Kingdom ) muſt be the warrant of the Law ; other- 
wiſe the preſent inconvenience might be remedied by a preſent Order, and 
needed not the help of a Law that ſhould reſt upon former Cuſtom, or 
provide for future generations. Nevertheleſs, if all be granted, viz. that 
this Statute is but a preſent Order, that the Arms therein are too ſlight 
to reſiſt an Enemy , and the end thereof was onely to enable the King- 
dom againſt Thieves and Robbers ; yet could not Edward the firſt pre- 
tend to have any power to aſſeſs Arms at pleaſure upon occaſion of War, 
for the defence of the Kingdom ; nor is there any precedent in ſtory that 
countenanceth it, ſeeing Henry the Third, and Zexry the Second, in their 
courſe uſed the rule ſecundum facultates, as had been formerly obſerved ; 
and the rule foregoing tended onely to Free-men and their Lands. Nor 
did King Fohy diſclaim the fame, but purſued it ; ( and yet if there be a- 
ny precedent of Prerogative in ſtory, which King Fohz had not, that King 
will be looked upon as a King of wonderment) I fay, King Fohz purſued 
it when he was in the ſtrength of his diſtemper, threatned by the Pope, 
provoked by the French King now ready in the field, vexed by his peo- 
ple ; and himſelf ſcarce himſelf, ſummons to defend himſelf, themſelves, 
and the Kingdom of Erg/and, all men that ought to have Arms, or may 
have Arms, and ſuch as have no Arms, and yet arma habere poſſint, let 
them alſo come ad capiendum ſolidatas noſtras ; and accordingly there came 
a vaſt number, not onely of the armed men, but of the unarmed multi- 
tude, whoafterward were ſent to their own home when victuals failed. 
Hitherto therefore King Fob» not above three years before his death, held 
himſelf to the aſſeſſment to Arms onely of ſuch as had Lands; and at 
this time of exigency, others unarmed were ſummoned to take Arms 
from the King with their pay, or otherwiſe they muſt fight without Wea: 

ns. 
gr am now come to the laſt general point, which concerneth the exe- 
cutive power of matters concerning the peace within this Law, touching 
which the Statute enforceth this, That Conſtables in every Hundred and 
Franchiſe ſhall have the view of Arms, and ſhall preſent defaults __ 
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the Statute of Juſtices aſſigned, who ſhall certifie the fame to the King in 
every Parliament, and the King ſhall provide remedy. Whereby it ſecm- 
eth manifeſt, that hitherto no Law or Cuſtom was made againſt any for 
default of Arms , but onely ſuch as held by that Tenure : and therefore 
they had a ſhift to cauſe them to ſwear to maicitain Arms, ard. ſo might 
proceed upon defaults, as in caſe of perjury ; and that the Parliament 
was ſtill loth to ſer any certain rule for penalty, and abſolutely declined 
it, and left it under a general pericu/o incumbente , which it is ikely men 
would rather eſchew by obedience, than adventure upon out of a daring 
| ſpirit , unleſs their caſe was. very clear, within the mercy of common 
reaſon. And therefore ſuch caſes were left to ſpecial order of the Parlia- 
ment, rather than they would deliver ſuch a rod as determining power was, 
over into any uncertain hand whatever. Jt is very true, that by the o- 
' pinion of ſome; this alſo liath been controverted, as it all the executive power 
had been turned out of the Parliaments Order, into the direftory of Ed. 
ward the Firſt : which thing reacheth far ; for then in order thereunto, 
the whole Militia of the Kingdom muſt have been under his fafe com- 
mand. And whether it ever entred into the conceit of that King I know 
not, but ſomewhar like thereunto, is not obſcurely urged to nouriſh and 
ſuggeſt ſuch a kind of notion, and fo derive 1t unto his Succeſlors, upon 
the words of a Statute de defenſione portandi armorium, the Englith where- 
of I ſhall render out of the French as followeth : : 


 1t belongeth tos, ( viz. Edw. 1.) and from Vs by Our Royal Seigntory, 
to defend force of Arms, and all other force againſt Our peace, at all times that 
We ſhall pleaſe ; and to puniſh according to the Laws and UVſages of this Realm, 
ſuch as ſhall oppoſe ; and to this they (viz. Lords and Commons) are bound 
7s to aid as their good Lord, always when need ſhall te. 


Two things are concurrant with this, which is the body of the Statute, 
if ſuch it be. The one is the Preface, or the occaſion : And the ſecond 
is the concluſion upon-the whole body of the fame. The pretace firit 
ſets down the inſcription or dire&tion of the Law ; not to the people, but 
to the Juſtices of his Bench ; and ſo it is in nature of a Writ or Declara- 
tion ſent unto his Judges. Then it ſets down the occaſion, which was a 
debate between Edw. 1. and his Lords , with a Treaty which was had 
before certain perſons deputed thereto : and it was accorded , that at tlie 
next Parliament, Order ſhall be taken by common conſent of the King, 
the Prelates, Earls, and Barons, that in all Parliaments, Treaties, and other 


Aſſemblies which ſhall be had in the Kingdom of Erglazd tor ever after. 


all men ſhall come thereto without force, and without arms, well and peace- 
ably : and thence it recites, that the ſaid meeting at Parliament was had, 
and that there the Prelates, Earls, Barons, and Commonalty being aflemn- 
bled to adviſe upon this matter ; #0us ezont dit, faith one Copy, and no 
eons dit, faith another Copy : fo as whether this was the Declaration oi 
the King unto the Parliament, er of the Parliament to the King, 1s one 
doubt, and a principal one it is in ſuch a caſe as this. Then the conclu- 
ſion of all is, that the King commandeth theſe things ſhall be read before 
the Juſtices in the Bench, and there enrolled; and this is dated the 30th 
of Oftober in the Seventh year of his Reign, which was Ax. 1279. So 
as if it were the Declaration of the King, then it implieth as if it were not 
very well accepted of the Parliament ; and therefore the King would 
have it reſt upon Record in nature of a co or Proteſtando , for —_— 
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the Prerogative of the Crown. Bur if it were the Declaration of the 
Parliament, the King held it fo. precious a flower , that fearing it ſhould 
tade, ſet it in a private Garden of his own, that it might be more careful- 
ly nutled againſt the blaſt of Time; as if the Parliament had not aſſented 
thereto, or ( if they did) meaned not to hold it forth to the world tor tu- 
ture times to bc a conſtant rule, but onely by way of conceſſion, to eaſe 
themſelves of the preſent difficulty, in making a Law againſt wearing of 
Armour in ordinary civil attairs, and fo referred it to the King's care to 
provide againſt emergent breach of the peace , as an expedient for the 
preſent inconveniences in affairs. And it will well ſuit with the poſture 
of affairs then in courſe : tor the Welſh Wars were now intermitted,and a 
quiet of three years enſued ; in the midſt of which, Souldiers having li- 
erty to do nothing ( and that is next to naught ) but recreate them- 
ſelves, uſed their wonted guiſe, as if they were not dreſſed that day that 
they were not armed ; nor fit for counſel , unleſs ( as their Anceſtors ) 
with Weapons in their hands ; nor worthy of the preſence of a King un- 
der other notion, than as a General in the field, and themſeives as Com- 
manders that are never A-la-mode but when all in Iron and Steel. I fay, 
to make a Law, that muſt ſuddenly bind men from riding or being ar- 
med, when no man thought himſelf fafe otherwiſe, was in effeq to ex- 
poſe their bare necks to the next turn of the Sword of a King that they 
did not over-much truſt, and the leſs in regard he truſted not them. TI 
do not wonder therctore if the Parliament liked not the work , but left 
it to the King to provide tor the keeping oft breaches of the Peace , and 
promiſed their aſliſtance therein. 

Laſtly, ſuppoſing all that is or can be ſuppoſed, viz. that the Parlia- 
ment had given up the power of the Mzlitia unto Edward the Firſt; yet it 
was not to all intents, nor did it continue : for beſides the Statute of 7or- 
zaments, Which ſheweth plainly that the ordering of Armour was in the 
power of the Parliament, and which in all probability was made after thar 
Lav laſt before-mentioned ; the Statute at Winton, made after this Law 
nigh ſix years ſpace, ordereth the uſe of the Trained bands in maintaining 
the peace, and reſerveth the penalties to themſelves for any default com- 
mitted againſt the faid Act. And therefore, notwithſtanding any thing 
that yet appeareth to me out of any Law or Hiſtory, the chief Modera- 
torſhip of.War and Peace, within the Realm of Exg/and, reſteth hitherto 
upon the Parliament next unto God ; and in the King no otherwiſe, than 
in order to the Pubiick, the rule whereof can be determined by no other 
Judge than that which can be- intended to have no other reſpect than the 
publick good, and which is the Abridgement of the large Volume of the 
Kingdom. 


A 
Summary Concluſion. 


Nd thus have I brought the ſhape of Engliſh Government (rude. 
aSitis) from the rſt oft-ſpring of the Saxons , through the 
rough waves of the Daniſh Tempeſts, the Rocks of Norman in- 
vaiion, and of the Quick-ſands of Arbitrary Government under Popes 
and Kings,to the Haven : much defaced it is, I confeſs, by the rage of time, 
and yet retained the original likeneſs in proportion. 
Kings firſt (about the Norman times) joyning with the Lords for their 
joynt intereſh above the ordinary pitch , had mounted cach other too 
high to be Lords over Free men. Then by flattering of the Free-men in- 
to their deſigns, hovered above them all ; but not being able to main- 
tain their pitch ſo long as the Lords held together , ſtooped for a party 
amongſt them , and ſoon obtained their deſire. For ſome Lords ( more 
ambitious than others, and theſe again more popular than they ) ſeek ſe- 
veral intereſts. And thus Kings ( aided by their party to 4 Supremacy 
which they were never born to ; and raiſed by them into a prehemi- 
nence above their Peers, which neither Law nor Cuſtom ever gave them) 
are of Moderators in the Council of Lords, become Moderators of thoſe 
Councils; and fo they obtained all that the Lords had, but no more. For 
though both they and the Lords abuſed their power over the Free-men by 
extortion and oppreſſion, as Lords over Tenants; yet. could they never 
prevail over them as free-born Subjects, to gain their conſent to give their 
Right, or the Law, up to the King's beck : but ſtill the Law remained ; 
arbiter both of King and People, and the Parliament Supream Expounder 
and Judge both of it and them. For other argument hereof there will 
be little need ( beſides what hath formerly appeared) than what we find 
in Brafon , who wrote in the time of FHexry the Third, to this effect : BraRton, lib.a; 
God is ſuperiour to the King, and the Law by which he is made King, and his: *S 
Court, viz. the Earls and Barons: Earls ( according to their name Comi- 
tes) are the Kings Aſſociates, and he that hath an Aſſociate hath a Maſter ; 
and therefore if the King be unbridled, or ( which is all one) without Law, 
they ought to bridle him, unleſs they will be unbridled as the King, and then 
the Commons may cry, Lo Feſus, &c. This was the judgement of that fa- 
 mous Lawyer of the ſtate of an Eng/iſh King, in Henry the Third's time. 
I ſhall add heretoa concurrent teſtimony of a Lawyer alſo in Edward the mircr. Juſt; 
Firſt's time. Although (faith he ) the King ought to have no equal in the? 5 
Land ; yet becauſe the King nor his Commiſſioners ( in caſe where the King in- 
trencheth upon the right of any of his Subjefts ) can be both Fudge and Par- 
ty, the King by right ought to have Companions, to hear and determine in 
Parliament allWrits and plaints of wrongs done by the King, the Queen, or 
their Children, and of thoſe wrongs eſpecially, whereof otherwiſe common right 
cannot be had. No. is this the opinion onely of Lawyers, but it is the 
Law it ſelf unto which the: Royal _ was added, and the ſame ſealed pay. 2. 
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Remonſt. Par- 
liament. no- 
vem. I. 2, 
An. 1642, 


with an Oath in the ſolemn ſtipulation made by Kings at their Corona- 
tion, with the people then preſent, in the name of the whole body : the 
ſum whereof is wont to be propounded to the King in this manner, though 
in a different Language. 


1. Will you grantand keep,and by your 
Oath confirm to the people of England the 
Laws and Cuſtoms to them granted by 
the ancient Kings of England, your righte=- 
ous and godly Predeceflors; and eſpeci- 
ally to the lergie and People, by the 
glorious King St. Edward your Predeceſ=- 
{for ? 

The King's Anſwer : Ido them grant 
and promiſe. 


2. Will you keep toGod and the Church, 
and the Clergie, and the People; Peace and 
Concord fincerely according- to your 


power ? | | 
The King's Anſwer : Twill doit. 


3. Do * (xe grant to hold and keep the 
Laws and rightful Cuſtoms , which the 
Commonalty of your Realm ſhall have 
choſen, and to maintain and enforce them 
to the honour of God after your pow=- 
er ? | 

The King's Anſwer : 1 this do grant 

and promiſe. 


In tew words, the King promiſed to keep the Laws already made, the 
peace of his Kingdom, and the Laws to be agreed upon by the Commo- 
nalty : the ſame in ſubſtance with that of Zexry the Firſt, William the 
Conquerour, the Daniſh and Saxon Kings formerly had, and in the fore- 
going diſcourſe obſerved. And thus is he led to the Throne in a Chain 
of Gold, a ſerious memorial of the King's duty as he is a man, and a glo- 
rious ornament to him as a King. If then the King be under the Law 
in caſe of direCtion, as by ſtipulation he is bound ; if he be likewiſe /o 

er 
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der the Law in caſe of tranſgreſſton, to be jadged by his Comites, or Peers; 
Hitherto — an Englith King is but Primas znter omnes, and nat ſ- 
pra totum; and if at any time he skipped higher, he afterwards fell low- 
er : for .it was the lot of theſe times to have Lords that were bent to 
work the pcople to regard their own Liberties, in which the Lords had 
firſt wrapped up their own Claims. Thus come the counſels of ſuch as 
have been notoriouſly exorbitant to be ſcanned ; and to bring theſe intg 
frame, all run out of frame; the Barons Wars ariſe, and thrive according 
as intereſts do concenter more or leſs : the iſſue is like that of a drawn 
battle, wherein he that continueth laſt in the Field, is glad to be gone a- 


way, and fo the Title is left to be tried upon the next advantage that ſhall 


ariſe. 

Yet had Kings gotten one ſtep forwards to their deſigne, which was, 
in that they now had to deal with a divided Barozage. It was the birth 
of Ambition, and it was nouriſhed by the fame milk ; for thoſe that 
ſide with the Kingare become Magnificoes next to the King's perſon, and 
the ſole managers of all the great affairs of State, concurrent with their 
own deſignes under-board. But the other Lords are in account rural, 
ſtanding further off; and looking on at a diſtance , are laid away as ſa- 
perfluous. And as they themſelves are out of the game of great men, 
ſo grow they mindleſs of their intereſt in the great atfairs: yet of theſe 
there is diverſity; for ſome ſport themſelves in their conditiog; others 
obſerve the irregular motions of thoſe above, and watch their own 
time. 

This was the firſt advance of that ſociety, which was afterwards called 
the Privy Council ; being a company of choice men according to the 
King's bent, unto whom the conſideration of all the weighty affairs of 


the Kingdom is committed ; but nothing can be concluded without the 


King's fat, which regularly ſhould follow upon the premiſſes, according 
to the major vote ; but more ordinarily ſuiteth with that which beſt ſuit- 
eth with his pleaſure. And now are Parliaments looked on as fatal, or at 
the beſt but as heavy dull Debates, and inconvenient both for ſpeed and 
ſecrecy. ; which indeed are — for weak and unwarrantable coun- 
cils; but ſuch as are well-grounded upon truth, and ſtrength of reaſon 
of State, are not afraid to behold the cleareſt noon-day ; and prevail nei- 
ther by ſpeed nor ſecrecy, but by the power of uncontrolled Reaſon fetcht 
from truth it ſel. The Grand Council of Lords alſo are now no leſs bur- 
thenſome : For though they were not able to prevail againſt the private 
deſignes of an arbitrary Supremacy, yet do they hinder the progreſs, tell 
tales to the people, and blot the names of thoſe that are of that aſpirin 
humour ; which once done, like that of Szſyphus, they have no other en 
of their labour than their toil. | 


Thus periſhed that ancient and rightly honourable Grand Council of 


Lords, having firſt laid aſide the publick, then loſt unity, and laſtly them- 
ſelves; beſides the extream danger of the whole body. For the ſence 
of State once contraQed into a Privy-Council, is ſoon contracted into a 
Cabinet-Counciland laſt of all into a Favourite or two ; which many times 
brings damage to the publick, and both themſelves and Kings into ex- 
tream precipices ; partly for want of maturity, but principally through 
the providence of God over-ruling irregular courſes to the hurt of ſuch as 
walk in them. 

Nor were the Clergze idle in this buſtle of affairs, although not very 
well employed ; for 1t is not to be imagined but that theſe private m_ 
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plaid between the Lords, Commons, and King , laid each other open to 
theaim of a forrein pretenſion, whilſt they lay at their cloſe guard one 
againſt another. And this made an Eccleſiaſtical power to grow upon 
the Civil, like the Ivy upon the Oak, from being Servants to Friends, and 
thence Lords of Lords, and Kings of Kings. By the firſt putting forth, 
it might ſeem to be a Spiritual Kingdom ; but in the bloſſom, which now 
is come to ſome luſtre, it is evident to be nothing but a Temporal Monar- 
chy over the Conſciences of men ; 2nd fo, like Cuckows, laying their 
Sin neſts that are none of, their own, they have their brood brought 
upat the publick charge. Nevertheleſs, this their Monarchy was as yet 
beyond their reach ; it was Prelacy that they laboured for,pretending to the 
Pope's uſe, but in order to themſelves. The Cripple eſpyed their halting, 
and made them ſoon tread after his pace ; he is content they ſhould be 
Prelates without meaſure, within their ſeveral Diocefles and Provinces, 
ſo as he may be the ſole Prelatiſſimo beyond all compariſon. And un- 
doubtedly thus had been before theſe times deſtroyed the very principles 
of the Church-Government of this Kingdom, but that two things pre- 
Judiced the work : The one , that the Papalty was a forrein power ; and 
the other, that as yet the Pope was entangled with the power of Coun- 
cils, if he did not ſtoop thereunto. The firſt of theſe two, was the moſt 
deadly Herb in the Pottage, and made it fo unfavoury, that it could never 
be digeſts in this Kingdom : For Kings looking upon this as an intrench- 
ment upon their Prerogative, and the People alſo as an intrench- 
ment upon their Liberties, both or one of them were ever upon the 
guard, to keep out that which was without, and woyld be ruled neither 
by Law nor Counſel. And therefore though both Kings and People, 
yielded much unto the importunity of theſe men, and gave them many 
priviledges whereby they became great , yet was their greatneſs depen- 
dant upon the Law of the Land and Vote of Parliament ; and though 
they had the more power , they nevertheleſs were not one jot the more 
abſolute, but ſtill the Law kept above their top. I deny not but they in 
their praCtice exceeded the rule often, and lifted themſelves above their 
rank ; yetit is as well to be granted, that they could never make Law 
to bind the Church-men, much leſs the Laity, but by conjunCtion of the 
Grand Councils both for Church and Commonwealth-afiairs ; nor could 
they execute any Law in caſe that concerned the Liberty or Propriety of 
either , but in a Synodical way, or as deputed by the Parliament in that 
manner. And therefore I muſt conclude, that in theſe times whereof 
we treat , the principles of Church-Government , fo far as warranted 
by Law, were in their nature Presbyterial ; that is, both in making Law's 
and executing them , Biſhops and Arch-biſhops were never truſted with 
the ſole adminiſtration of them, but in and by conſent of Synods, in 
which the Clergy and Laity ought to have their joynt vote. And all 
power more, or contrary hereto, was at the beſt an uſurpation coloured 
by praftice ; which was eaſily attained, where there was a perpetual 
Moderatorſhip reſting in the Biſhop , and over all the Pope ; the X7xg, 
Lords, and Commons in the mean while being buried in purſuit of ſeveral in- 
tereſts elſewhere. | 
To make all ſemblable , the Free-men met with the fad influence of 
theſe diſtempers, as well from the King and Lords, as the Clergy. Kings 
to fave their own ſtake from the Pope, remitted of that protection which 
they owed to their Subjefts , and let in upon them a floud of oppreſ- 


ſions and extortions from the Romiſh and Engliſh Clergy, and ſo =_ 
ittle 


The Concluſton. - - - avJ 


little ſhip caſt out a Barrel for the Whale to purſue , till it gets away : 
But this changed no right. The Lords by their parties ſhattered them 
aſunder, and diſmembred their body by inteſtine broils. The Clergy 
more craftily making ſome of them free Denizons of the Roman See, RD 
and taking them into their protection, whilſt others of the Free-mes at NG 
a diſtance, were expoſed as a prey to the continual aſſaults of thoſe devou- FE 
ring times: All theſe conſpired together to deface 2nd deſtroy that an- 

cient and goodly bond of Brotherhood, the Law of Decenners, by which 

the Free-men , tormerly holden together like Cement in a ſtrong Wall, 

are now left like a heap of looſe ſtones , or ſo many ſingle men, ſcarce- 

ly eſcaping with their skin of Liberties, and thoſe invaded by man 

projects , and ſhifts in Government of State-affairs. So muſt I leave 

them until ſome happy hand ſhall -work their repair , both for time 


and manner, as it ſhall pleaſe that great and wiſe Maſter-builder of the 
World. | 
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HE former times , ſince the Norman entry 
like a rugged Sea, by croſs Winds of Arbi- 
trary Vapours, in bens the Crown; and 
by Forrein Engagements from the holy Chair, 
made the true tace of affairs cloudy and 
troubleſome , both for the Writer and the 
Reader. 
O Henceforward , for the ſpace of "Three 

2. hundred years next enſuing, Xings by expe- 
= rience and obſervation finding themſelves 

Ye unequal to the double chace of abſolute Sy- 
premacy over the ſturdy —_ and encroaching Clergie , you will ob- 
ſerve to lay aſide their pretenſions againſt the Peoples Liberties, and more 
intentively to trench upon the Spiritualty, now grown to defie all Go- 
vernment, but thaf of Covetouſneſs. 

Nor would theſe times allow further advantage to Xings in this work, 
they being either fainted by the tickliſh Title of the Crown , hovering 
between the two Houſes of Tork and Lancaſter, or drawn oft to forrein 
employments ; as matters of greater concernment for the preſent well-. 
being of the Kingdom, or for the ſpreading of the fame of ſuch as de- 
ſired to be renowned for valiant men. | 
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The Government of 4 =_ : - T Kings of England. 


It will be ſuperfluous to recount the particular atchievements former- 
ly attained by theſe Eccleſiaſtical men ; the former Treatiſe hath already 
ſaid what was thought needful concerning that. For the future, I ſhall e- 
ven premiſe this, that the enſuing times being thus bleſſed with a Truce, 
or ſtrifter League between the Xirgs and Commons ; the errours in Go- 
vernment more readily do appear ; the corruptions in natures of men 
more frequently diſcover themſelves ; and thereby the body of the Statute- 
Laws begins to ſwell ſo big, that I muſt be enforced to contrat my ac- 
count of them into a narrower compaſs, and render the fame unto the Rea- 
der, fo far forth only as they ſhall concern the general ſtream of Govern- 
ment ; leaving thoſe of privater regard unto every mans particular conſide- 
ration,as occaſion ſhall lead him. For whatever other men pleaſe to inſiſt 
upon, this I take for a Maxime, That though the Government of a Ring is 
declared by his Aftions ; yet the Government of a Kingdom i onely manife- 
fted by ancient Cuſtoms, and publick Ads of Parliament. 

And becauſe I have undertaken a general Survey of the Reigns of thir- 
teen ſeveral Kings and Queens of this Nation , ( tor Ifhall not exceed the 
iſſue of Ferry the Eighth ) and to handle each of them apart, will leave 
the Reader in a Wilderneſs of particulars, hard to comprehend in the 
general ſum; T ſhall therefore reduce them all into three heads, viz. In- 
tereſt of 7itle, Intereſt of Prerogative, and Intereſt of Religzon; the laſt 
of which ſwayed much the three Children of Henry the Eighth ; the 
ſecond as much in their two Anceſtors, viz. Henry the Eighth, and Hey. 
ry the Seventh ; and the firſt in the three Hexries of Lancaſter, and three 
ſucceeding, Kings of the Houſe of Tork. And becauſe Edward the Third, 
and his Grand-child Richard the Second, do come under none of theſe In- 
tereſts, I ſhall conſider them joyntly, as utway of Exordium to the reſt, 
although the courſe of the-latter wasas different from the former, as Luſt - 
falls ſhort of a generous Spirit. 
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A ſum of the ſeveral Reigns of Edward the Third, and Richard 
the Second. | 
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— I may well call them, becauſe they are the moſt different in 
their ways and ends of any two of that race that ever ſwayed their 
Scepter;; and yet the entrance of the firſt, gave countenance to the con- 
cluſion of the laſt. For the Scepter being caſt away or loſt -by Edward 
the Second, it was the lot of his Son Edward the Third , a youth of Fif- 
teen years of age, to take it up : he knowing whoſe it was, and feeling it 
too heavy for him, was willing enough it ſhould return ; but being over- 
ſwayed by Counſels drawn from reaton of State, and preſſed thereto by 
thoſe that reſolved not to truſt his Father any more, he wiſely choſe to 
manage it himſelf, rather than to adventure it in another hand. But that 
is not all : for as it is never ſeen that the Crown doth thrive after divorce 
from the Scepter, but like a blaſted Bloſſom, falls off at the next gale of 
adverſity ; ſuch was the iſſue to Edward the Second, his power once gone, 
his Honour followeth ſoon after : he had ccaſcd to be King, and within a 

ſmall time did ceaſe to be Edward. | 
His Son, thus made compleat by his Fathers ſpoil , had the honour to 
be 
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be the Repairer of the ruines that his Father had made ; and was a Prince 
which you might think by his ſtory to be ſeldom at home , and by his 
Laws ſeldom abroad. Nor can it be reconciled without wonder, that 
Providence ſhould at once beſtow upon England, a courageous People, 
brave Captains, wiſe Council, and a King that. had the endowments of 
them all. Otherwiſe it had out-reached conceit it ſelf, that this ſmall 
Iſland, waſted by the Barons Wars, the people beaten out of heart by all 
Enemies in the time of the Father, ſhould nevertheleſs, in the time of the 
Son, with honour wade through 1o many difficulties of mighty Wars on 
every ſide abroad, and devouring Peſtilence at home; and yet lay a plat- 
form of an opulent, wiſe, and peaceable Government for future Genera- 
tions. 

Yet he had his failings and misfortunes; a great part whereof may be 
attributed to infirmity of age, which in the firſt part of his Reign was 
too little, and in the latter part too much. True it 1s, that Governours 
of the perſons of Kings may in ſome meaſure ſupply defefts of Non-age ; 
| bur ſeldom where the Governours are many, and never if they be am- 
bitious. And it was this King's fate to miſcarry in both; for he had in 
his Youth Twelve Governours by conſtitution , and they, two ſupream 
by uſurpation, viz. the Queen and Mortrmer, till they were both conſu- 
med in the flame which themſelves had kindled. And this diſparity 
wrought ſomewhat unſucceſsfully in the King's firſt War : For the gene- 
roſity of his ſpirit ( himſelf being young and active ) minded his Coun- 
cil to adviſe him employment in a forrein War , rather than they would 


adventure its motion at home, leſt it might prove circular ; which is moſt 


dangerous for Government, if the Prince be not under command of 
himſelf. 

This firſt War was with Scotland , whoſe power was inferiour to that 
of France; the King young, and the danger nearer; and therefore though 
the laſt affront was from France, that more freſh in memory, and more 
poinant, yet the King was adviſed to give place, and ſpeak fair, till he 
had tried maſteries with Scotland, and thereby ſecured his Rear. This he 
wiſely hearkned unto, and met with ſuch a ſucceſsful turn of Providence, 
that like an O 7es, before a Proclamation, gives warning to Scotland that 
the Wheel is turned upon them; and that there is ſomewhat more than 
humane motion in the matter, that exaſperates the Englifh upon an en- 
terprize ſo often croſſed by Providence hitherto; and the King alſo ( bee 
ing but a Souldier in hope as yet ) to dare againſt thoſe that had ſo ſhame- 
fully foiled his Father , and alſo put himſelf already once to the Re- 
treat. 

And yet there did concur a kind of neceſſity of ſecond Caufes ; for 
the King found the Crown engaged , and the minds of the Scots fo c- 
late, as the Engliſh-man's caſe was not to live to fight , bur to fight to 
live; and fo imbittered againſt one another by the fierce Wars under 
the Baroyxs, that nothing could quench the fire, but the withdrawing of 
the Brands into Forreign a&tion ; like ſome angry ſpirits, that ſpoil their 
own bodies, unleſs they chide or fight it out with others. 

In the firſt brunt with Scotland, the King gained nothing, but under- 
ſtanding of the humours of ſome of his great Lords ; which once purged 
out, he renews the War, prevails, and after ten years ſtir ( wherein he be- 
came a trained Souldier againſt the Scors)he wan the Croſs,and then goes to 
play his Prize in France, to compleat his Crown with the Flower-de-luce : 
Which was the great work of the reſt of his Reign, in which four parts 
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of five were victorious ; the fifth and laſt was declining, like ſome Game- 
ſters, that win at the firſt, and for want of obſervation of the turning of 
the Dice, come off loſers at the end. e 

For the King being rather fatiated than ſatisfied with Victory and Ho- 
nour, returned home to enjoy what he had, leaving his Son, the Black 
Prince, to purſue the War, and to act the Souldiers alone, who now began 
to honour his Valour above his Father's. But the Tide is ſpent, the Prince 
of Chivalry dics, the brave Commanders waſted ; and the French, too 
fickle to continue ſubject to rhe Engliſh longer than needs muſt, rack a- 


'bour for another adventure, and make it plain, Zhat France 7s too big to be 


Garriſond by England, and that it will ceſt England more to hold it than to 
have it. 

His Religion was more to the purpoſe, than of any of his-Predeceſſors 
ſince the Normazx times : He refle&ted upon God in common events, more 
ordinarily than the general ſtream of the Clergie did in thoſe days. He 
loved, if not adored, devout men and their prayers, and yet intentively 
diſclaimed opinion of merits in the Creature. He faw the Pope through 
and through, loved him ut little, feared him leſs, and yet loſt neither ho- 
nour nor power thereby. 

His chief policy at home, was, to be much-at home, great with his Peo- 
ple, and they great with him : what the Parliament did, he accounted 
well done ; he never queſtioned their power, though he was over-reached 
in queſtioning rheir Wiſdom. For he that ſhall preter his own wiſdom 
above that of the Parliament, muſt needsthink himſelf extreamly wiſe ; 
and ſo much the more to know himſelf to be ſuch. But the worſt of his 
fate was, tolive to his Winter-age, and after fifty years Reign, or more, 
to die in his minority under the rule of a woman of none of the beſt 
ſame, after he had enjoyed the honour of greateſt note in the Chriſtiax 
world in his days. 

Such was not Richard the Second, though the onely Son of that fa- 
mous Chiettain, the Black Prince of Wales, a renowned Son of a renow- 
ned Father ; but (as a Plant tranſplanted into a Savage ſoyl) in degreeand 
diſpoſition wholly degenerate,retaining a tinCture of the light inconſtancy 
of his Mother, and the luxuriouſneſs of his great Grandfather Edward the 
Second ; and running his courſe, he came to his end. 

 Hisentrance, however by colour of Inheritance, yet was a greater ad- 
venture than his Predeceſſors, that came in by Election; upon the deſig- 
nation of his Father by his laſt Will,fay ſome. For this man came in upon 
many difadvantages, both of time and perſon : The times were very 
troubleſome, the Kingdom new wrapped up in a double War abroad, 
and ( which is tors ) flouded withdiſtraction at home, contracted part- 
Iy by his Predeceſſor's weakneſſes in his decrepit eſtate, partly by a new 
intereſt of Religion ſprung up againſt the Papal Tyranny , from the Do- 


Arine of WickliFf; all which required a very wiſe Man, and a brave Com- 


mander ; in both which the King failed. 

Religion now began to dawn through the foggs of Romiſh Ulurpations 
and Superſtitions, aided thereto by a Schiſm in the Triple Crown, that 
continucg forty years, with much virulancy abroad, and with as bad in- 


 fluenceupon our Myters at home. Some of whom were called Clemen- 


tines, others Vrbaniſts ; and yet none of them all worthy ot either of 
thenames, in their proper ſignification. The Laity, though lookers on, 
yet were not quiet : For though Liberty be a hopeful thing, yet 1t 1s dan- 


gerous to them that are not a Law to themſelyes, eſpecially in matter 
of- 
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of Opinion ; for that arraigns the Rule, and lays the way open to licen- 
tiouſnels. And now that the Liberty from the Keys began to be taught 

as a duty of Religion, the inferiour ſort mect with DoCtrines of licentiouſ- 

neſs, upon miſtake of the notion ; and will acknowledge no rule, now 

they muſt be all at liberty : And thus ſprang up the inturreCtion of the 
Servants and Bond-men againſt their Lords and Maſters under Cade and 

Straw ; that might have brought the Commonwealth into a hideous Chaos, 

had not the Lords and Great men betimes beſtirred themſelves ; and the 

King ſhewed an extraordinary ſpirit, or rather a kind of rage, that pur it 

felt torth beyond the ordinary temper of his mind. Much of this mil. 

chief was imputed to Wickliff's Doctrine; for it is an ordinary thing to Hiſt. EccleC 
proclaim all evils concurring with the very joyat of Reformation, to be *2&: 

the proper fruits thereof: But I look upon it as a fruit of corruption, 

that endeavours to ſtop the breath of Reformation in the birth. And 

there is ſomewhat of a hidden influence from above in the thing ; for it 

was not onely the Cup of England to be thus troubled, but France and Antiq. Brit. 
other places had their portion tuitable. : _ 

The Xing's minority rendred him unequal unto theſe contrary mo- 
tions; he was in his Eleventh year, when he entred the Throne ; and 
( which was worſe ) his years came on faſter than his parts, but his work 
poſted before them all. The common help of Pretefors left him yet 
more unhappy ; for they were prepoſſeſſed with ſtrong engagements of 
particular Intereſts; and fo were either not wiſe enough, or not good e- 
nough for all. This brought forth a third inconvenience, the change of 
Proteflorſhip ; and that change of Affairs and Intereſts, an uncertain good 
that brings forth a certainevil ; for varicty of Inſtruments and Intereſts 
move ſeveral ways, and though the end be one, the difference concerning 
the way many times doth as much hinder the Journey, as fo many blocks 
in the way. | 

The Proteftorſkhip was thrice changed ; the King's Uncles had the firſt 
eſſay ; any one of them was big enough for one Kingdom, but all of 
them together were too great to make one Protetor. The Dake of Lay- 
caſter would have done well alons, if he had been alone, and minded that 
work alone ; but he being ſomewhat engaged with rhe Wickliiſts , and 
ſo entangled with the Clergy, and other reſtleſs ſpirits, and drawn off 
by his private aim at the Crown of Caſtle, ſaw this work too much ; and 
ſo he warily withdrew himſelf, leaving the Direfory to a Committee of 
Lords: a foveraign Plaiſter , queſtionleſs, where the times are whole ; 
bur not for theſe diſtractions, wherein even the Committee it ſelf ſuffer- 
ed its ſhare. Thus the breach is made the wider ; and for a cure of cl, 
the Government is committed into one hand, wherein the Earl of War- 
wick acquitted himſelt well, for he was wiſe enough toobſerve ſuch as the 
_ people moſt honoured. And thus paſſed over the two firlt years of the 
King's Re:gn. 

The remainder of the King's minority, was rather in common repute 
than in true account. For the King, however young , took little more 
from the Protector than he ſaw meet, to colour his own commands with 
opinion of Regularity ; and ſo his Will: came to full ſtrength before his 
Wiſdom budded. Thus lifted up, he fets himſelf above all intereſts of 
Parliaments, ProteCtors, Counſellors, Uncles, Wife men, and Law ; lea- 
ving them all to be rules for thoſe below. And fo long as the King's 
deſire is thus ſerved, he is content to be reputed a Minor , and be as it 
were under protection of others, though not under rheir direction ; and 

is 
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15 content to continue thus until his Two and twenticth year. Some 
might think him very moderate, had he been moderate ; but he forbears 
ſting out his Livery, fo long as he nay hve without care, and ſpend with- 
out controul.” For by this time the humour of his great Grandfather 
budded in him; he pawned his Heart to young men ot vaſt deſires, and 
ſome fay fo inordinately, as he proſtituted his Chaſtity unto them. And 
it is no wonder if the Revenues of the Crown are inſufficient for ſuch 
Maſters. This the people ſoon felt, and feared their own Free-holds - 
for they are bound, faith he, not to ſee the Crown deflowred for want 
of maintenance ; it is very true, nor to ſee the Crown deflowred of its main- 
tenance. A Parliament therefore is called ; in which divers Lords afſo- 
ciate, and prepare Phyſick for the King's laviſh humour ; which being ad: 
miniſtred, wrought for Ten years after, till it had purged him of his Lite, 
and the Kingdom of their King, > 

It was an AC of Parliament that gave power to Fourteen Lords and 
others to regulate the profits and Revenues of the Crown, and to do 
Juſtice to the people; this was to continue for one whole year. The 
Paraſites no ſooner found*the effect hereof to their coſt , but the King 
grows ſick of it, and finds an Antidote to over-rule Atts of Parliament, 
by Acts of Privy-Council; declares this ill-favoured Commiſſion void, 
and the Contrivers, Adviſers, and Enfotcers, Traytors. To make it more 
Majeſtical, he cauſeth the Judges to ſubſcribe this Order, and {o it be- 
comes Law inirepute. This foundation thus laid, he buildeth in haſte 
an Impeachment of theſe Committioners of High Treaſon ; and ſuppo- 
ſing that they would not readily ſtoop, himſelf ſtoops lower; for he 
would pur his Right to trial by Battle, which was already his own by the 
Judgement of the Maſters of the Law : For ſo they may be well called, 
ſeeing they had thus maſtered it. In this the King had the worſt, for he 


'Toſt his Honour and himſelf: God hath a carc oft common Right, even 


amovegſt Idolaters. Then comes the Parliament of wonders, wherein the 
Kings Party are declared Txaytors, and the chief Fudges with their Law jud.- 
ged by another Law. The King not meddled with, thinks it high time to 
come out of his Minority, and aſſumes the Government of the Kingdom, 
and himſelf, to himſelf, being now Three and twenty years of Age ; old 
enough to have done well, it he had cared for it. But reſolving to fol- 
low the way of his own will, at length it led him to his own ruine. One- 
ly for the preſent rwo things delayed it, viz. the Authority, Wiſdom, and 
Moderation of his Unkles, eſpecially of the Duke of Zaxcaſter, now come 
out of Spain ; and the great affection which the King pretended to the 
Queen, who had alſo gained a good opinion among(t the people. The 
benevolent afpe& of the people, not for their own advantage, but for 
the publick quiet , procured many Parlies and Interviews between the 
King and people, and many Laws for the upholding of the Court and 
Government ; although both War, Laws, Juſtice, and Councils, all are 
faint, as all is faint in that man that hath once diſmann'd himſelf, This 
he perceives well enough , and therefore Peace he muſt have by a- 
ny means. The Queen cies ; himſelf being nigh Eight and twenty 
years old ; takes a Creature like a Wife, but in truth a Childe of Eight 
years old, and this is to get peace with France. It is no wonder if now 
he hunts after unlawful game, and that being ll taken, brings all things 
outof order ; For abuſed Marrige never wants wo. Civil men are now 
looked upon as ſevere Cato's; and his Unkles, eſpecially the Duke of Glou- 
ceſter, with a jealous eye ; which accompliſhed his death in the concluſion. 

ns The 
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The Dukes of Lancaſter and Tork forſake the Court, Favourites ſtep into 
their rooms. The old way of the eleventh year is re-aſtumed ; Belknap 
and others are pardoned, and made of the Cabinet. The pardon of the 
| Earl of Arundel is adnulled, contrary to the advice of the major part ; and 
the Archbiſhop, the Earl's Brother, is baniſhed. The Lords forfake the 
wilful King ; {till the King's Jealouſie ſwells. The Duke of Hertford is 
baniſhed, or rather by a hidden Providence ſent out of the way for a fur- 
ther work. The Duke of Lancaſter dies, and with him all hope of mode- 
ration isgone ; for he was a wiſe Prince, and the onely Cement that held 
the Joynts of the Kingdom in correſpondency : And he was ill requited, 
for all has Eſtate is ſeized upon. The Duke of Hertford and his party 
are looked upon by the people as Martyrs in the Common Cauſe, and 
others as Royaliſts. Extremities haſten on.; and Prerogative, now upon 
the wing, is towering above reach. In full Parliament , down goes all 
the work of the tenth and eleventh years Parliament : which had never 
been , if that Parliament ' had continued by adjournment. The King 
raiſeth a power, which he calleth his Guard, of Cheſhire-men ; under the 
terrour of this diſplaying Rod, the Parliament and Kingdom are brought 21 Rich. 2. 
to Confeſſion. Cheſhire for this ſervice is made a Principality ; and thus ®P: 5: 
goes Counties up, and Kingdoms down. The King's Conſcience whi- 
ſpers a ſad meſſage of dethroning; and well it might be, for he knew 
he had deſerved it. Againſt this danger he entrenches himſelf in an A& 
of Parliament , that made it Treaſon 7o purpoſe and endeavour to depoſe 21 Rich. 2. 
the King, or levy War againſt him, or to withdraw his Eomage, hereof being cap. 3 
attainted in Parliament. And now he thought he was well guarded by 
engagement from the Parliament ; but he miſſed the right concluſion, 
for want of Logick : For if the Parliament it ſelf ſhall depoſe him, it can- 
not be made a Traytor, or attaint it ſelf, and then hath the King gained no 
more than a falſe birth. ; | 

But the King was not thus quiet, the ſting of guilt ſtill ſticks within; 
and for remedy he will unlaw the Law ; and gets it enaCted, That all 
procurers of the Statute of 10 Richard the Second, and the Commiſſion 
and procurers of the King's aſſent thereto , and hinderers of the King's 
proceedings, are 2djudged 'Traytors. All theſe reach onely the Branches, 
the Root remains yet, and may ſpring again; and therefore in the laſt 
place haveat the Parltament it ſelf. For by the ſame it is further declared, 
That the King is the ſole Maſter of the Propoſitions for matters to be treated in 
Parliament, and all gainſayers are Traitors. : 

Secondly, That the King may diſſobve the Parliament at his pleaſure , and 
all gainſayers are Traitors. = 

Thirdly, That the Parliament may not proceed agginſt the King's Fultices, 
for offences by them committed in Parliament, without the King's conſent ; and 
all gainſayers are Traitors. Theſe and the like Aphoriſms once voted 
by the Cheſhire-men , aſſented unto by the Parliament , with the Kings 
Fiat, muſt paſs for currant to the Judges ; and if by them confirmed 
or allowed, will in the King's opinion make it a Law for ever , That 
the King in all Parliaments is Dominus fac primum , and Dominus fac to- 
zum. But the Judges remembred the Tenth year , and Be/knap's enter- 
tainment , and fo dealt warily ; their opinion is thus ſet down : 7+ belong- 
eth to the Parliament to declare Treaſon; yet if Iwere a Peer, and were com- © 
manded, I ſhould agree. So did Thorning under-write ; and thereunto alſo 
conſented Ricki, and Sir Walter Clopton ; the laſt being Chief-Juſtice of 
the King's Bench , the firſt Chiet-Juſtice of the Common-pleas, and the 

ſecond 
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ſecond another Judge of the fame Bench. The ſum in plainer ſence is, 
that if they were Peers, they would agree ; but as Judges, they would 
be ſilent. And thus the Parliament of England by the firſt of theſe four 
laſt-mentioned concluſions attainted themſelves ; by the ſecond yielded 


- up their Liberties ; by the third their Lives ; and by the laſt, would have 


done more, or been leſs : And to fill up the meaſure of all, they aſſigned 
over a right of Legiſlative power unto fix Lords, and three Commons 3 
and yet the King, not content, ſuperadded, that it ſhould be Treaſon for 
any man to endeavour to repeal any of their determinations. 

The Commonwealth thus underneath, the King tramples upon all at 
once; for having eſpied the ſhadow of a Crown fleeting from him in J7re- 
land, he purſues it, leaves the noble Crown of England in the baſe condi- 
tion of a Farm, ſubje& to ſtrip and-waſte by mean men, and croſſes the 
Iriſh Seas with an Army. This was one of England's Climatterical years, 
under a Diſcaſe ſo deſperate, that no hope was left but by a deſperate 
Cure, by ſudden bleeding in the Head, and cutting off that Member that 
isa principle of motion in the Body. For it was not many Moneths e're 
the wind of affairs changed ; the King now in /reland,another ſteps into 
the Throne. The noiſe hereof makes him return, afar off enraged ; 
but the nigher he comes, the cooler he grows; his Conſcience revives, his 
Courage decays; and leaving his Army, his Lordſhip, Kingdom, and Li- 
berty behind, as a naked man, ſubmits himſelf to releaſe all Homage and 
Fealty ; toreſign his Crown and Dignity , his Titles and Authority ; to 
acknowledge himſelf unworthy and inſufficient to reign ; to ſwear never 
to repent of his reſignation : And thus, if he will have any quict, this 
wiltul man muſt be content for the future , neither to will nor deſire. 
And poor Erg/and muſt for a time be contented with a doleful condition, 
in which the King cannot rule, and the Parliament will not, and the whole 
body like a Chaos capable of any form that the next daring ſpirit ſhall 
brood upon it. | 
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Of the State of the King and Parliament, in relation of it to 
_ 'bim, and him to it. 


A King in Parliament is like the firſt-born of Facob, The excellency of 
/"\ Dignity, and the excellency of Power ; but alone, unſtable as water. 
Examples of both: theſe we have in theſe two Kings, Whereof the firſt 
was Crowned by the Parliament, and Crowned it ; the latter alſo Crowned it, 
but with Thorns ; and yet the Parliament in all held on that wiſe way, that it 
neither exceeded its own bounds, nor loſt its own right. ES... 

I ſhall enter into the conſideration of particulars under theſe heads : 
Firſt, In relation more immediately to the intereſt of the King : Secondly, 
To the interes} of the Kingdom in general. The King , though higher 
than all the people by the head , and fo hath the Prerogative of Ho- 
nour as the moſt worthy , 'yet his ſtrength and abilities. originally do 
riſe from beneath ; otherwiſe, *he is but like a General” without an. Ar- 
10y , the Title big, but airy; and many times his perſon ſubject to 
ſo much danger, that inſtead of drawing the Eyes of all the people to 


look upon him with admiration, they are drawn to Jook to him with 6þ- 
* ſervation :; 
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ſervation ; and in this reſpe& he may be faid to be leſs his own man,” and 
more the Kingdoms, than any of the inferiour ſort. This befel in both 
theſe Kings in a ſpecial manner ; each entring upon the grand Govern- 
ment of a Kingdom, before they were able to underſtand the work, or 
govern themſelves: and therefore were under power of Protettors for 
the guard of their Perſons and their Education, and of the Parliament for 
Counſel and Direction in Caſes relating to the Kingdom. The child of 
a mean man, when its Parents are dead, is Filius Amici; but a King is 
Filius Populi, to be by them trained up in ſuch manner, that he 
may be Pater Populi when he is come to age. In the mean time, though 
he be a King, yer his Perſon like a precious Jem muſt not out of the Ring, 
but muſt be diretted by Council, though under ſome kind of reſtraint, 
and the Counſellors all the while no C:tenders in fach caſes againſt the 
Prerogative Royal. And therefore, though it be true that Kings grow 7 E-3- Stat. r. 
faſter than other men, and ſooner come to tull age than they; yet Edward 
the Third, now in his ſixteenth year, might not paſs over Sea into France, 
though it were for reſtoring of Peace, but by direCtion of the Parliament : 
nor is it meet in ſuch caſes, that Kings ſhould ſtand upon the Prerogative 
of a Negative. Secondly, it may likewiſe be ſaid, That his Family i leſs 
his own, as he is a man, than other mens : For private Families are no fur- 
ther under the publick Law, than in relation to the publick Peace, to pu- 
niſh after breach made ; but the Families of Kings are looked upon by 
all in relation to the honour and profit of the Publick ; not onely becaule 
the King's ſervants have,by their nigh attendance upon his perſon, a more 
powerful influence into his aCtions, which may reflect a malevolent Aſpe&t 
upon the whole courſe of affairs, if they be not. better ordered that are fo 
nigh him; but more eſpecially in regard that the government and or- 
der of the Royal Family trencheth deep upon the Honour of the King- . 
dom, and Purſes of the People, who are concerned to ſee the fame accom- 
modated ſuitable to the State and Port which the Nation would bear forth 
to the World. And therefore for the Parliament to intermeddle in the 
King's Family, is not foreign nor new. Alice Piers wasa Familiar, if not of 
the Family of Edward the Third ; yet both her ſelf,and others of that Fa- 
mily, were complained of asa grievance. Richard the Second was once a 
young man, and ever a young King ; and what Edward the Third wanted 
onely in his Youth, and in his infirm old Age, this manever wanted : for 
he that knew not how to govern himſelf, how much leſs could he govern 
his Family > And if in this condition the Parliament become his Stew- 
ards, to ſer a yearly Survey and Check upon his Servants and Family, in 
order to the good order of the ſame and Kingdom, other wiſe men muſt _. 
conclude, it did that which was juſt ; though Richard the Second, and ? 3s We 
thoſe of his mind, think not ſo. But this is not all ; Kings have not onely 23- 
ſuch as ſerve the outward man, but ſome that ſerve their Conſciences, of 
old time called Confeſſors ; in theſe days without name, for fear of Super- 
ſtition ; yet the thing remaineth ſtill in ſome well-favoured Chaplain,and 
their work is to lead the King's Conſcience in dark ways, or rather into 
- them. Commonly he hath a devout outſide, and that is the King's Idol : 
but if while his eye be towards Feruſalem, his mind be towards the dead 
Sea, the King is his ; and then the blind leads the blind : Like ſome gw 
fatuus, to ſuchas know it not. No man is ſo well known by his company, 
as Kings are by theſe men , and theſe men by their ations. Although 
ſome have been ſo witty as to cheat the whole Generation of Mankind, 
by entertaining holy men to be their Chaplains ; themſelves the mean 
| Ge time 
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time without any ſpark of thatholy Fire : Yet this King, was not ſo can- 
ning ; he had a Confeſſor of his own choiceand accordling to his own heart, 


$Rich.2.n.17, Who was complained of as a grievance, and the Parliament removed him. 
13, 
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So nigh they ventured, even to invade the King's own Conſcience, if it 
may becalled Conſcience, that will acknowledge no Law bur that of its 
own mind, | | ES 
Thirdly, the King's Revenae was under the check and controul of the 
Parliament; for it befals ſome Princes, as other men, to be ſometimes 
poor inabundance, by riotous flooding treaſure out in the leffer currents, 
and leaving the greater channels dry. This is an inſupportable evil, be- 
cauſe it is deſtructive to the very being of affairs, whether for War or 
Peace. For the King's Treaſure is of a mixt nature, much of it being inten- 
ded for publick ſervice, as himſelf is a publick perſon. And tor this cauſe he 
hath Officers of ſeveral natures attending upon his Treuſury : Some for 
Land,ſfome for Sea, ſome for the general Treaſure of the Kingdom,tome for 
that of the Houſhold , and ſome for the Privy Purſe. The common end 
of all being to maintain State in time of Peace, and Strength againſt time 
of War. Becauſe it is no eaſie matter to: maintain the juſt proportions for 
each of the ſaid ends, it is the leſs wonder that ſuch a brave Prince as Zd.- 
ward the Third ſhould labour under want for maintenance of the Wars ; 
and fo laviſh a Spendthrift as Richard the Second, ſhould labour under 
more want to maintain his port and countenance in peace. And there- 
fore, though it be true that the publick Treaſure is committed to the 
King as the chief Steward of the Realm ; yet it 7s as true, that he is but a 
Steward, and that the Supreme ſurvey of the Treaſure reſteth in the Parlia- 
ment, who are to ſee that the Treaſure be not irregularly waſted, to reduce 
the ſame into order; and for that end to call the Treaſurers and Recervers 
to account, to ſee to the puniſhing of ſuch as are unfaithful, and encoura- 
ging of others that arc faithtul. For when by extravagant courſes the 
Treaſure is waſted, by extraordinary courſes it muſt be ſupplied ; which 
ever is out of the Subjefts Puries. And in ſuch caſes it is great reafon that 
they ſhould obſerve which way the courte lies of ſuch Expences. . If then 
in fuch. caſes ſometimes the Parliament hath ſtayed the ifſning out of: the 
King's Revenue for ſome-time, or otherwite viewed and examined. the 
fame, charged it with conditions, 22 E. 3. 1:29. 14 R..2.2. 15. limited-it 
to'certain uſes, and in caſe-of miſuſer,refufed to levy or make payments ; 
the caſe will be without diſpute, that the' Parliament ordered the jpxblick 
Treaſure as they faw moſt need. But much more, if we conſider how'the 
greateſt part of this Treaſure was raifed, viz. not from the old Reveaues of 
the Crown, but by new Impofitions, Eevies, and Aſteſiments laid upon the 
. People, even what they pleated, and in what manner they thought meer, 
- . and not otherwiſe. Aids are lawful, if they. be legally given by: common 
conſent of Parliament. Taxes, if legally given by Parhament, are no leſs 


14 E.z.cap.2o lawful ; yet they. muſt becolleted infuch manner, and by ſuch means as 


the Parliaments: Order doth. dire&t.  Loays of moneys to the King may 
be: made by then that will ; at the King muſt not demand them, becauſe the 
Subjet hath no means to recover the debt. This trick had been lately iycd 
by Edward'the Second, much money he got, and it was repayed by the 
Order of the Parliament. /'But of all the reft, nothirg ſhewed more alto. 
lwte Authority in the publick Revenue, than the care that was hed of the 
Demeſnes of the Crown : | for 'whereas the Expences of Kings grew fo vaſt, 
- that neither the yearly Revenue could ſuffice, nor Aids, Aſſetſments; and 
Taxes could fatisfie, howeverprdinary they in theſe times were become ; 
rather 
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rather than Kings would contain themſelves, they would invade their own 
Demeſzes, by pawning, ſelling, and giving them away, either for love or 
money : and thus was poverty treaſured up againſt the future, both for 
King and Crown. The Parliament efpying this leak that was like to undo 
all, applyed a ſpeedy remedy, undoing what was done, and undoing ſome 
by an Ad of Reſumption;and thereby taught Kings to look to their Honour 
better for the future, and People alſo to take heed of medling with ſuch | rich.2.n.48. 
tickliſh matters, and to know that he that hath ſuch in his poſſeſſion, hath 
them by a crack'd Title, that cannot be amended but by Act of Parlia- 
ment. Go 
Fourthly, an Engliſh King is no Out-law ; nor can he do any wrong, 
though the man may. He hath a double relation, one as a King, the o- 
ther asa Man ; and the uniting of both in one perſon, hath cheated ma- 
ny a man of his judgment in the caſe of .Prerogative, He hath a double 
Will, and theſe many times contrary , equally as in other Relations ; 
and in this contrariety , ſometimes the King overcomes the Man , and 
ſometimes the Man the King : fo as if any man, the King hath much 
more cauſe to cry out , O miſerable man  Thele divers Wills are ge- 
nerally led by divers Rules : One of a man, which many times reacheth 
no higher than the Aﬀe&tions; and if the man be weak , they deſerve 
little better name than Luſts. The rule of a King is Law, or Councils, of 
theſe in place ; and unto theſe in al#prudentials, he muſt ſubmit his 
Judgment and Will, as he isa King. Nor can he do otherwiſe, unleſs he 
will preſume to be wiſer than his Council. Suitable hereunto doth that | 
clauſe in one of the Statutes of theſe times conclude, viz. That the King 25 E.3. Pro- 
is bound by his Oath , to paſs all Laws that are for the good of the King- viſor. 
dom. For were the power of Election , or determination of the point, 
onely in the King, then were the Oath in vain; nor is the Parliament at 
all (in caſe of the King's diſſent ) to judge of the convenience or incon- 2 x.;. n.64. 
venience of Propoſals made for the good of the whole, body , according 3 Rich.2.n.38. 
to that power which is exerciſed in theſ& times. Nor is it rational to in- * 20-38. 
fer here from that, if Law and Council be the Rule of a King, then the 
Obedience of the People unto this King muſt be in order to Law and 
Council , otherwiſe the Diſobedience cannot be determined to be againſt 
the King, bur againſt the Man ; and though againſt the private Will of 
the Commander, yet not againſt the Law ; nor therefore can it be faid 
legal or unjuſt. The Parliament in theſe times held forth this DoCtrine 
plainly to the World, That it is their proper work, in Caſes needful, to do rx... n6,7. 
right to ſuch as are wronged by the King : his Command is no Warrant in 
ſuch Caſes. It a man be wrongfully impriſoned by him, he ſhall be re- 1 8. 3. ver. :; 
leaſed and ſet ar liberty by them. Let his ACt be neverſo authentical 15 E:3:cap-3. 
under the Broad Seal , it can, take no man's Right away. Richard the 11,12, mpg 
Second did his utmoſt to fatisfie and quiet the tumultuous Rabble under 
Cade and Straw, and granted ſtore of Manumiſſions to the Bond-men 
by Declaration, and by his Letters-Patents ; but not one of them good 5 Rich.2. n.8, 
enough to deprive any one of the meaneſt of the Free-mey of their Rights 713: 
in thoſe Bond-men, The priviledge of ſhewing mercy, and granting 
pardon, hath been anciently betruſted to the King, as an Overſeer of 
the execution of Law ; yet he hath not that Prerogative, 7o have mercy 
on whom he will have mercy. Ever ſince this Nation had learned to read 
the Bible, Marther hath been excepted from mercy; nor did the Law ever 
allow any King that Prerogative to pardon that. Edward the Third did 
not challenge any ſuch, not onely bound thereto by his Coronation-Oath, 10 E.z. cap.2 
Gg 2 - but 
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14E.3.c.13. but by publick As of State declaring the fame: yet becauſe the Parlia- 
2 E-3-cap-2* ment was not always ſitting , and Kings were ever ſubject to this Tem- 
ptation , to favour Servants by granting mercy to MalefaCtors ; a gene- 
ral Rule of Inhibition is made againſt all pardon to be granted by the 
King in caſe of Felony , but onely in cafes allowed by advice of the 
Council. It is true, that in the firſt times of Aichard the Second, he. 
liked not to be thus girt in his power, which he pretended was more at 
13 — St liberty in his Predecet{ors ; poſſibly he meaned King Fohw, and Edward 
 ** the Second, Who many times did what they liſted : yet under his fa- 
vour, no Law was fo ſhameleſs, as to hold forth ſuch a power, till Rz- 
I7 Rich. 2. n. chard the Second's Law countenanced it. But why do I call tt a Law, 
4M > n, Which is onely a Declaration by conſent of the Lords, ſuch as then were ? 
35 © the Commons would never own ſuch an Opinion : And therefore it ſoon 
proved abortive ; for within three or four years, by publick A& of Par- 
liament , it is peremptorily declared, That the King's Pardon ſhall not 
extend to Murther. So as upon the whole matter it is plain, That zt zs 
not the King's Will, though ſupported by the Conncil of Lords, and backed 
by the Opinion of the Fudges, that wap be a Rule for the Government of this 
Kingdom ; nor doth any Allegjance bind Obedience thereunto, in caſe where Ju- 

ſeice or the Liberty of the People is concerned. | 
Three things yet remain which Kings have claimed to be their own, 
viz. Conferring Titles of Honour , @ud Places of Truſt, and the Legiſlative 
Power. The firſt is but a Feather, and not worthy of regard ; yet it is 
plain that theſe times produce many precedents of Dukes, Marqueſſes, 
and Earls, made in Parliament ; and poſſibly it may be apparent, that 
the firſt motion of any ſuch Title of Honour, did firſt fetch its original 
thence, if not in the Field : but it is not worthy of the labour. The 
ſecond is more conſiderable; wiz. The power of conferring Places of Pub- 
lick Truſt : This Kings have pretended unto, although in courſe of con- 
oruity it will be thought more meet, that it belongeth rather to that 
chief and grand Truſt of the whole Kingdom committed to the Parlia- 
ment : And the practice of theſe times is not much diſcrepant, whether 
| | we regard ſuch as are for advice or execution. Of the firſt of theſe, are 
[ | thoſe whom we commonly gall , the Privy Council , * whoſe advice in 
} courſe toucheth firſt upon the King's Perſon, but by refleftion worketh 
ſtrong impreſſions upon the People, fo far as the influence of the King's 
power extends. And therefore it is not beyond the Sphear of the Par- 
liament to interpoſe and qualifie that influence , ſo as it may be for the 
general good of the whole Kingdom. For many times Kings are either 
above or beneath themſelves ; and in ſuch caſes, if the Council be of 
'. the King's ſuit, he is of the deeper dye, and proves more Malignant 
to the People. Edward the Third , growing into great opinion 1n the 
World , his proportion exceeds his own portion , and the Peoples- good 
14 E.3- n.gs. Wills to boot ; they think the fault is in the Privy-Council, and an In- 
gr ume ; Quiſition 1s ſet upon it. So alſo they do in his fiftieth year, when he 
grows downward. And the like in the beginning of Richard the Second's 
Reign , he being now a Youth, and therefore unſtable in his Reſqluti- 
ons, and unable to make Ele&tion. So as upon the whole matter, if the 
King fall ſhort in point of Judgment or Reſolution, or inordinate in 
3Rich.2.n.34. his Afﬀections; but more eſpecially where they obſer;e the major, 
5 Rich.2.n.17, or more conſiderable part of the Council to draw towards a deſigne ; 
6Rich.2.n.rg. 1N ſuch caſes as theſe, the Parliament, as its own duty , undertook 
to ſettle a good Council about the King's perſon, that might _ him 
uring 
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during their receſs. For the Przvy-Council is never more it ſelf, than when, 
it is an Epitome of the Common-Council of the Kingdom. In like man- 
ner ſuch Officers as concern execution of Law and Countfel, are as nar- 
rowly to be enquired into : for if their motion be irregular, it is lefs ma- 
terial what the rule be. The Parliament therefore held it their duty to 
interpoſe in the Ele&ion of grand Officers of the Kingdom, ſuch as are the 
Chancellors, Fudges, and Fuſtices ; or to confirm or diſplace them, or bind 
them by Oath. The Rolls of the eighth, fourteenth, fifteenth, and thir- 
ty-ſixth years of Edward the Third ; and the fixth, tenth, and eleventh 
years of Richard the Second, do manifeſt this ſufficiently. 


I havedone with the Subje&t-matter, or work of the Parliament, in the 
mutual relation of the King and it ; the manner of proceeding was ei- 
ther joyntly with the King, or without him ; and either joyntly with the 
two Houſes, or ſeverally ; and either immediately by themſelves, or their 
Committees. As touching the firſt, it is evident, that in all matters where- 
in gain ariſeth to the Crown from the people, by Subfidy , or otherwiſe, 
the ſtrength of the Grant by A& of Parliament reſteth in the two Hou- 
ſes ; and that the King's Aſſet is but pro fon as touching that matter ; 
and therefore ſuch Grants have been made as tended in ſome meaſure to 
derogate either from the King's Wiſdom, care, or fidelity ; yet even theſe 
have paſſed with the Royal A4ſſent, though the full 4ſext or good will of 
the perſon of the King was not correſpondent thereto : as in theſe Caſes 
formerly noted, where Subſidies were given with Limitations and Condi- 
tions, and upon rendring, account to the people. And it is as evident, 
that where the King's perſon is diſabled to underſtand, ( as in caſe of In-,,,. 
fancy ) there the Royal Aſſent can bear little weight with it ; but moſt x ric Oe 
of all in the King's abſence, where either the A4ſſext is put thereto by 5 Rich,2.n.75 
Commiſſioners, that know not the King's particular mind, or the A& is 
done onely by the Honſes, in nature of Ordinances; and yet theſe of 
force to bind all parties but the King. But nothing more debaſed the Roy- 
al Aſſent in theſe times, than a trick that Edward the Third plaid in the 
midſt of the fulleſt ſtrength of his Government. It was in time of War, 
which never is time of good Husbandry and laying up, nor of ſober ad- 
vice in laying out , nor of equity in levying and collecting moneys for 
the Nerves of War. This forward Warrier, in the heat of his Atchieve- 
ments, finds his ſtrength benummed for want of money ; he leaves off, 
comes home, rapes againſt his Archbiſhop, to whom he had committed 
the care of proviſion for his War ; and the Archbiſhop as hotly falls upon 
ſome of the Treaſury in the Army on the one ſide, and upon others in 
the Country ; whoſe oppreſſions, faith he, inſtead of bringing in money, 
made the people to give a ſtop thereto. A conteſt hereupon thus had, it 
was concluded by the power of the Parliament, that ſuch men ſhould be 
queſtioned, and that the Parliament from time to time ſhould call all Of. anciq. Bric. 
ficers of State to account : and thereupon enſues a calm. After the Par- Ecclet. 
liament ended, the King repeats the matter ; it makes his heart ſick; he 
diſgorgeth himſelf by a Proclamation, made by advice of Nobles, and 
Wiſe men, as he faith ; and tells all the World he diſſembled with his Parlia- 
ment; and what he .did was done by dureſs of mind , to pleaſe for the 
time, and to gain his ends ; which being now had, he by his Proclama- 1$E. z. $0. 
tion revokes what he had done in Parliament, or endeavoured it. And 
thus is Eng/and put to School to learn to diſſolve three hard knots : Firſt, 
Whether a King can diſſemble with his Parliament 2 Secondly, Whether Ed- 
| ward 
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ward the Third his diſſembling aſſent males a Law 2 Laſtly, Whether by a 
Proclamation, by advice of Nobles and Wiſe mcn, he can declare that he dif: 
ſembled with his Parliament, and therein not diſſemble the Royal Aſſent, ſo as 
| to bring, all the Laws made in any Kings time into queſtion, at leaſt during his 
|| Life > However the reſult may be, it is evident, the Royal Aſſent gets no 
honour hereby, and the Statute as little, that hath ſuffered this Proclama- 

tion all this time to paſs among the number of the Statutes in Print as a 

Law , whenas many Statutes that are Laws of note, are left out as uſe- 
leſs. | 

Although in the general , the two Houſes joyned in every A Ad ex- 
tra, yet Ad intra, and in relation one to another , they had their ſeveral 
operations ; the Houſe of Commons intermedled more in the matter of 

Faf, the Houſe of Lords in matter of Rzght ; although in either of- theſe 

there is a mutual aſpeC&t from both. In matters of Fudicature , much re- 

ſted with the Lords, and therefore it is ordained, that, The Houſe of Lords 

ſhall remedy all offences contrary to the Law of Magna Charta. And in 

15E. 3. c.1. caſes where no remedy is left , nor Judgement by the Law , the matter 

ISE.3.C- 34, ſhall be determined in Parliament , and the K, ing ſhall command execution 

to be done according to the Fudgement of the Peers. Which Laws ſeem 

to be but declarative of the former Law , and in the nature of revi- 

ving that power into A& which was formerly laid aſleep ; and doth 

ſtrongly imply that the ultimate aCt in Fadicature reſted with the Lords, 

in relation not onely to the Houſe of Commons , but alſo in relation to 

the King, whoſe work in ſuch caſes is , not to judge above or with the 

Peers, but to execute their ſentence. And that carries with it a Liſt , 

whereby the power of a King may appear not to be ſo Supreme in ma- 

king of the Law , as ſome would have it : for if his Judgement and 

Conſcience be bound by the Votes of the Peers in giving a Law , in 

caſe of a particular perſon where the Law was not formerly known, 

let others judge of the valueof this Negative Yote , in giving Law to 

the whole Kingdom. It is true, that this Parliament was quarrelled by 

the King, and he kept it at a bay by a Proclamation that pretended Re- 

| vocation , as far as a Proclamation could revoke an AC of Parliament ; 
if but it effe&ted nothing, nor did the conteſt laſt long. Now though this 
l Juriſdi&ion thus reſted in the Houſe of Lords, in ſuch caſes, as well as 
| in others; yet is it not fo originally in them, as to be wholly theirs, 
and onely as they ſhall order it. For the Commons of Zxg/and have 

a right in the courſe and order of Juriſdiftion , which (as the known 

Law ) is part of their Liberty ; and in the ſpeedy execution of Juſtice, 

as well as they have right to have Juſtice done. And therefore, where- 

14E.*3.c. 5. as in Caſes of Errour , and delays, the Appeal was from the inferiour 

| Court to the Parliament; which immediately. determined the matter, 
"F and now the trouble grew too great by the increaſe of pleas: For reme- 
dy hereof, a kind of Committee is made , of one Biſhop, two Earls, 

two Barons, who by the advice of the Chancellor, Treaſurer, and the 

Judges, ſhall make good judgement in all Caſes of Complaint of delay 

in Judgement : which Committee 1s not made Ly Order of the Lords 

alone , which they might have done, in cafe Juriſdiftion had been whol- 

ly and onely ſhut up in their cuſtody ; but by AC of Parliament, and 

joynt concurrence of the Commons with the Lords. For as the Com- 

mors challenge ſpeedy Execution of Juſtice, as one of their Liberties : 
ſo alfo to be under the Juriſdiction of fach Judges , and Courts, as the 
Laws (in the making whereof, themſelves challenge a vote) do eſtabliſh 
and appoint. AT 


_ 
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I will conclude this Chapter with the Conſtitution of the Parliament 

in theſe times. For, the difficultics that befel between the Kings and 

their people, or Houſes of Parliament, wrought two fad effects, viz. 4 

| propenjcy to decline calling of Parliaments ſo often as was \uſed. and ex- 
petted ; and when it aſſembled, as great a propenſity in the Members to de- 
cline their attendance : by means whereot , as the Hiſtorian tells us, the 
Parliament was ſometimes enforced to adjourn it ſelf ' for .want of nn: 
ber ſufficient. The firſt of theſe aroſe from want of good will in, the 
Kings ; the other, from want of Courage and Zeal in the people. '7hz 

firſt of theſe was fatal and deſtruftive to good Government : for thought" in 
diſtempered Parlaments ir is good to withdraw , yet it diſtempered 
times it is neceffary to meet, and gain a right underftanding of all par- 
ties ;: and therefore thefe times were fo happy as to bind themfclves by 
publick Acts of State to re-continue the afſembling of Parliaments. '* For 
the face of the Times repreſented unto all, that agirations were like rs 
be quick , violent , and to continue for fome ſacceffton of time. , It.is 
therefore fafe , if not neceſſary, that every eye ſhould be open, and 
Councils ready for every occaſion. A Law at length .is agreed upon, 
that 4 Parliament ſhall be holden once every year, of more, if need be. 4 E-3-c.14- 
But in Thirty years the power of this Law 1s waſted out of mind,, and 

the evil reviving, , revives alſo the Statute; and yet they had Thirteen 3s g.3c.10. 
or Fonrteen Partiaments in Thirty years ſpace, and nor aboye Three, 

or but once Fort years diſtance of time between any Dy of them int 

Succeſſion. This Was the ſence of the Members of the'Houſes in their 

meeting ; bur at'/home, they had homely conceits ; attd it is found 'no 

lets diffale to brittg them to the meeting , than to contihue the miee- 

ting according to the Law ; being either loath to adventure their 

thoughts into the troubleſome affairs of rhe Publick,, or theit peffons 

to expence and hazard. But the publick muſt, be ſerved ; and therefore _ 

an Adt of Parliament is made, 7hat al ſuch Members as decline their ap- * Rh 2-0-4. 

pearance at the Parliament, after Summons made , ſhall be amerced, and the 

Sheriffs likewiſe that ſhall neglet return of Summons. *.And' the Statute 

implyeth thatit was no introdu&tion of a new Law, but areviving of for- 

mer Law now or lately diſuſed, or a Cuſtom now out. of cuſtom. And 

to take away all obje&fion in point of charges and expences, another Law 

was made to eſfabtifir che Afcfiments, = levying of Gr upon 22 Rich, 2. & 
the Lands that anciently were chargeable therewith, in whoſe hands; ſo-"*" 

ever the fame {hatl come. " = 1. = 


Wwalſing. 
An. 1315. 


- ” 


T ſhall conclude with this, That the Parliament , tholigh like a'Gat-: 
ment, it ſometimes covers the goodly feature and proportion of a well- 
compoſed body, yet it keeps' the fame watri, and as a Shield is firſt in 
all dangers, and meets with many a knock which the body feels not ;' this. 
33 their work and reward. Tt is true, that'in the wearing it is telt RING 
but it is the eafier born, if it be duly conſidered, that ig -15 better to befo 


cloathed, than'to ke naked. 
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C H A P, III. 
Of the Privy-Conncil, and Condition of the Lords. 


THe latter muſt make way for the former ; for according to their 

onal eſteem in their own Countries, ſuch is their Authority at 

the Board in joynt Councils. And it was one point of happineſs in a fad 
time of War, that all men looked one way. The Lords were much ad- 
dicted to the Field, and could do much with Edward the Third, who was 
a brave Leader ; and more with the people, who had been fo long time 
uſed to the rough Trade of Souldiery, that they loved not to be at home 
about matters of Husbandry, wherein they had fo little experience. And 
having ſo fair a Garland in their eye as France, it is no wonder if dome- 
ſtick deſigns ſeemed meaner, or more dangerous. Thus did God do Ex- 
g/and a good turn, although it was made for the preſent thereby, neither 
ſo rich or populous as it might have been in a time of Peace. This 
French heat waſted many a tumultuous Spirit, and ennobled the Fame of 
the King and Lords ; not onely abroad , but won them much Honour 
and Repute of thoſe that remained at home ; and fo by congregating 
Homogeneals, and ſevering Heterogeneals, rendred the body of the peo- 
ple more Univocal ; which tended much to the ſetling of the Joynts of 
this diſtrated Nation. A timely birth hereof, doubtleſs, was the peace- 
able entry of Richard the Second upon the Throne, and quiet fitting * 


| there ; whilſt as yet he was but a Child, the Princes of the bloud many ; 


and they of generous, aQtive, and daring Spirits : yet do wenot meet with 
a whiſper in Kory of any turbulent or aſpiring humour in them or the 
people, during thoſe tenderer times of that King's Rei But after that 
he came to know more in himſelf than was to be found ; and to outreach 
his abilities, having ſome of the Lords ready at his Elbow to help him, 
theſe changed the King's courſe, although the general part of that noble 
Band kept ſtill their Array ; and retaining the body of the people in due 
compolure, thereby declared themſelves to be the King's Friends, though 
the others were Richard's Favourites; ſo as he was fain to ſtoop to oc- 
caſion, and ſubmit to be a King, that would have otherwiſe been more 
or leſs. And thus the Lords were become Supporters to the Crown, 
Studds to the Throne, and a Reſerve to the People, againſt the violent 
motions of an unbridled mind in their King; who ſeeing them ſo united, 
and endeavouring to break them into parties to obtain his deſire , loſt 
both it and himſelf. It is a degree of cleanly modeſty, to impute the 
miſcarriages of unruly Kings, to their Council. For however during their 


- minority, Counſellors are more rightly Officers of State ; yet when Kings will 


be their own men, their Counſellors are no other than the breath of the XK ing's 
own breaſt ; and by which a King may be more truly diſcerned, than any 
man by his Boſom-friends. Edward the Third was a man of a publick 
Spirit, and had a Council ſuitable to his aim. Richard the Second, a man 
that defired what him pleaſed, would have what he deſired ; and a Coun- 
cil he had that ſerved him in all. For God anſwers the defires of men: 
hearts in Judgement as well as in Mercy ; and a fore Judgement it is 
both to King and People, when the corrupt deſires of the King are bac- 
ked by a flattering Council. 

It muſt be granted, that the Privy Council of Kings hath been an old 
' Ginn 


i 
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Ginn of State, that at a ſudden lift could do much to the furthering of 
the preſent eſtate of publick Aﬀairs. Nevertheleſs, through the Riot of 
Kings, their deſignes generally tended to make more work tor the Parlia- 
ment, than to dilpatch ; to do much, rather than well ; like works for 
fale, rather than for Maſter-piece ; and ſometimes to undermine, yea, to 
out-face the Parliament it ſelf, like ſome unruly Servants that will put 
away their own Maſters. Nor can it otherwile be expected, unleſs the 
King's elefed ones be turned into the Parliaments Committee ; or that 
conſtant anaual Inquiſition by Parliament be made into their ations : 
for occaſional inquiries breed ill blood, though no attainder be; nor are 
they eaſily undertaken, whereas conſtancy in ſuch caſes makes the worſt 
to be reſolved but into a matter of common courſe. 

The natural and original power of the Privy-Council is very obſcure, 
becauſe there are ſeveral degrees of them that occaſionally have been 
uſed, all of whom may deſerve the name of Privy-Council , in regard 
of the Parliament , which is the moſt publick Council of all the reſt, 

and always hath a general intereſt in all Cauſes in the Kingdom. 

Thefirſt of theſe, is that which was called The Grand Council of the King, 
which, as I think, was not the Houſe of Lords, who are called by Sum- 
mons, and were onely to attend during the Parliament ; but a body made 
up of them, and other wiſe men of his own Retinue: And of this, it 
ſeems, there was 2 conſtant body framed, that were ſworn to that ſervice; ,; xqu, ,, 
for ſome in theſe times were ſworn both of the Grand Council and the Pri- Memb. 5.in 
wvy-Council, and ſo entred upon Record. Dork. 

The ſecond of theſe Councils was alſo a great Council, and probably 
greater than the other ; but this was called onely upon ocgafion, and con- 

{iſtcd of all ſorts, like a Parliament, yet was none. An example where- 
of we have in the Ordinances concerning the Staple , which at the firſt 
were made by the King, Prelates, Dukes, Farls, Lords, and Great men 
of the Kingdom, one out of every County, City, and Burrough, called 
together, for that end ; their reſults were but as in point of trial for ſix 
Moneths ſpace, and then were turned into Statute-law by the Parlia- 27 E.3 ſtar.2. 

' ment. © Theſe two are Magna Concilia, yet without power, further than *® + 3-< 23: 

' as foradvice ; becauſe they had no ancient foundation, nor conſtant con- | 
tinuance. Another Council remaineth more private than the other , of 
more continual uſe, though not ſo legally founded; and this is called the 

King's Privy-Council, not taking up a whole Houſe, but onely a Cham- 

ber, or a Table; ſignifying rather communication of Advice, than power 

of Judicature, which more properly is in Banco. And yet the power of 
this grew as virile and Royal, as it would acknowledge no Peer but the 

Parliament, and - rs the repreſentative of it , as that. had been of 
the whole Kingdom. The ambition thereof hath ever been great , and 

in this moſt notoriouſly evident, that as it had ſwallowed up the Grand 

Council of Lords , it ſeldom cari endure the mention of a Parliament, but 

when Kings or Afairs are too rugged for their own touch. The Platform 

of their power you may behold in this their Oath. 


1. That well and lawfully they ſhall counſel the King accor- May, Chars. 
ding to their beſt care and power, and keep well. and lawfully *% 
his Counſels. | 

2. That none of them ſhall accuſe each other of any thing 


which he had ſpoken in Conncil. 
| H h 3. And 
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3- And that their lawful Power, Aid, and Counſel, they ſhall 
with their utmoſt diligence apply to the King's Rights. 

. And the Crown to guard, and maintain, ſave, and to keep 
off from it, where they can without doing wrong. 

5. And where they ſhall know of the things belonging to the 
Crown, or the Rights of the King, to be concealed, intruded uþ- 
on, or ſubſtraSied, they ſhall reveal the ſame to the King. 

6. And they ſhall enlarge the Crown, ſo far as lawfully they 

| may, and ſhall not accounſel the King in decreaſing the Rights of 
| the Crown, ſo far as they lawfully may. 

{ 7. And they ſhall et for no Man ( neither for love nor hate, 
nor for peace nor ſtrife ) to do their utmoſt ( as far as they can, 
or do underſtand ) unto every man, in every Eſtate, Right, and 
Reaſon and in Judgement;and doing right ſhall ſpare none,neither 

or Riches nor Poverty. 

8. And ſhall take of no Man without the King's leave, unleſs 
Meat or Drink in their Fourney. 7 

9. And if they be bound by Oath formerly taken, ſo as they 
cannot perform this without breaking that, they ſhall inform the 
King, and hereafter ſhall take no ſuch Oaths without the King's 


conſent firſt had. 


All which in a ſhorter ſum, ſounds in effe&, that they muſt be faith- 
ful Counſellors to the King's Perſon, and alſo to his Crown ; not to de- 
creaſe the true Rights, but to enlarge them ; yet all muſt be done Jawftl- 
ly. And Secondly, that they ſhall do right in Judgement, to takg no Fees, 
nor any other Oath in prejudice of this. 

bi | The firſt of theſe concern the publick onely at a diſtance : and yet the 
F point of encreaſing and diminiſhing of the -Crown in the fixth SeCtion 
| 1s captious, and may ſound as if there is a legal enlarging of the Crown, 
| whereof he that takes the Oath is to judge. A matter which onely and 
; properly concerns the Parliament to order and determine, or elſe farewel 
| all liberty of the people of England. 

The ſecond concerneth immediately the King in his politick capacity, 
but trencheth upon all Laws of the Kingdom, in the executive power ; 
and all the motions in the whole Kingdom, either of Peace or War, fol- 

Þ lowing in the Rear, either immediately , or mediately, are under this 
notion intereſted into the tranſa&tion of the Privy-Council, to debate - 
4 and determine the King's Judgement therein , unleſs it will determine 
alone. And how eafie a thing it is for ſuch as have power of deter- 
mining the Action by the Law, to flip into the determining of a Law 
upon the Action, and ſo to rule by Proclamation, experience taught ſuc- 
cceding times ſufficiently. Nevertheleſs, in theſe times Parliaments were 
every moment upon the wing, and kept this Noble Band in awe, by ta- 
king them into their Cognizance , placing and diſplacing ſome or all of 
them, directing and binding them by Oath , as they ſaw occalion ; of 
which the Records are full and plentiful. I fay, theſe times thus conſti- 
| tuted 
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tuted, added yet further encouragement to them, by giving them powers 
by Statute-Law, over and beyond what by aricient Cuſtom they had ob- 
tained. | = 

The King, and Council of Lords, had ancienfly a power of Juriſd/- 
tion, that hath been in the firſt Part of this Diſcourſe already obſerved ; 
yet it is very probable, that it was not any ſele& company of Lords, but 
the whole Aſſociation. For it is granted by all, that they had originally 
a principal hand in the Juriſdiction ; and it is hard to conceive how any 
private number ſhould catch fuch a power , if not by ufurpation. But 
the manner of acquiring 1s leſs materal; the principal conſideration re- 
ſteth upon the quality of this Juriſdiftion. For it 1s evident that much 
difterence hath been, both concerning the place and manner of exerciſing 
this Authority. In general, it muſt be granted, that all Pleas Coram Re- 
ge, were grounded upon Writs firſt purchaſed , and returnable either in 
Bayco, or in Camera, or in Cancellaria. And no difference at all will be 22 All. pl. $2. 
concerning the Juriſdi&tion in Baxco ; for that was by the courſe of the 
Common-Law , and the people held it one of their Libertics to have one 
known courſe of Law, for determining matters of right and wrong. As 
touching theſe Pleas, which were holden by Writs returnable in Camera, 
they were properly iaid to be Coram Rege &S Concilio, whoſe meeting was 
in the Council-chamber, in thoſe days called the Star-chamber. For 0- 
ther returns of Writs in the Star-chamber do not we find, but ſuch as were 
in Camera; nor Prohibitions trom thence, but under the notion of the 
King's Council ; and this Camera, as I ſaid, was the place of the joynt 
meeting of the Council, as well of thoſe of the Chancery and Benches, ,; x. z. 
as of thoſe that attended upon matters of State. Now the influence of Kot. Clauſ. 
Society in point of Judicature, principally aſpe&ted upon ſome Pleas be- '-Sarage Key 9 
longing to the Crown : although even theſe alſo properly were deter- Dorl. 
minable in the Kings Bench. Nor can I obſerve any rule to bound the 
powers of theſe two Judicatories, but this, that the Council-Zable would 
pick and chuſe, and prohibit the Xings-Bench as they pleaſed; and to that 
end would order Originals out of the Chancery, as they thought moſt 
meet. For it is obſerved by Fleta , that the Xings-Bench hath no juril- Flea, li. 2. 
diction of it ſelf, but by ſpecial Warrant ; that is to fay, by Original Writs ©P- 34- 
returned thither. Nevertheleſs, it may ſeem that ſuch Crimes as are con- 
trary to common honeſty, or the publick profit or peace, in a more ex- 
emplary way than ordinary , and therefore may be called Crimina lzft 
Regni, or againſt the State ; theſe, I ſay, might more properly. belong 
to the ſublime Judicature of the Council-Zable ; as knowing better how 
far the publick State was intereſted, or endamaged in ſuch Caſes, than the 
other Judges that were experienced onely in ordinary matters of a more 
private concernment. : 

To recite the particular Caſes upon record, concerning racing of Re- 
cords, Forgeries, and other crimes of :Falſhood, Conſpiracies, Combinations, 33 E- Nod 
to abate and level the prices of Commodities, Riots, and ſuch-like , will 2-45 7: 
be ſuperfluous. In all which, and others of that Cognizance, the Sen- 35. E-3- Hf. x. 
tence exceeded not Fine and Impriſonment , or Ranſom. Neither yet By 
were the Common pleas ſo rural, but the Council Table could reliſh them Ro. clauc. 
alſo, and digeſt them well enough ; and therefore did not ſtick to prohi- _ 8.1n 
bit the Courts of Common-Law , under colour of a ſtrange maxime; 2 Rich. 2. 
That it is neither juſt nor honeſt for a man to be ſued at the Common- Law, for Rot. Pat. PL. 1. 
a matter depending before the King and his Council ; No, though the Court {4 aq" = 
of Common-law had the precedency. | And theretore, although the right As Pl. 38. 

Hh 2 | of 
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Co Inft.4. c:5- of 7ythes being depending at the Common-Law, the Archbiſhop in op- 
22A-Pl.75- poſition to the Juriſdiction, ſucth before the Kings Council ; and the pro- 
ceedings at the Law are thereby ſtayed. And no wonder ; for the Coun- 

cil-Table challenged to hold the ballance of all Courts of Law within 

their own Order : and fo if any doubt concerning the Juriſdiftion depen- 

13 Rich.2, 12, ded, the Comncil-Table gave the word , and all ſtooped thereto. But e- 
4 Prohibl- nough of the Subje&t-matter ; the manner follows : a new form of Pro- 
ceſs 1s taken up, that the Common-Law and ancient Cuſtom never knew ; 
and whichgrew ſo noiſom to the people, that complaints are made there- 

of as of common grievance , and remedies are thereto applied by the 

SE.3.c.9. Laws of theſe times. For whereas by the Grand Charter nothing could 
be done in Judgement, but according to the Laws of the Land; and in 

affirmance thereof, a Law was made in theſe times , that no Accufation, 
nor Attachment, nor forejudging of Lite or Member , nor ſeifure of 
Lands, Tenements, Goods or Chattels, fhould be againſt the form of 

the Grand Charter, and Law of the Land: This courſe of affairs grew 

ſo ſtale, that amongſt other innovations, a trick of a new kind of Trial 

is brought forth, by ſuggeſtions upon Articles exhibited againſt any man 

betore the Council-Table; and thereupon iſſued forth Attachments againſt 

the party complained of ; by means whereof , and other courſes, ( for 

they could alſo ſequeſter ) much vexation aroſe unto the people. Here- 

unto, upon complaints multiplied, a remedial Law is made ; whereby it 

37 E. 3.c.17. Is Enacted, Thar all ſuch ſuggeſtions made, jhall be carried to the Chan- 
_ cellor, Treaſurer, and the King's Grand Council ; and the Informer ſhall 

find Surety to proſecute withette&; and to incur the like penalty inten- 

ded for the Defendant, if the Plaintiff's proofs be not compleat : and then 

the Proceſs of Law {hall i{Jue forth, and the Defendant ſhall not te ta- 

ken againſt the form of the Great Charter ; that is, he ſhall not be taken 

mk until firſt the tault appear upon Record, by Preſentment,or by due Proceſs, 
42 E-3.c. 28 Or by original Writ, according to the ancient Law of the Kingdom. Ei- 
4+ ther theretore the Privy-Council had no power to hold any Pleas at all, 
or elſe no power of Trial. The firſt of theſe was concluded in dpen 
Parliament ; and the ſecond as goog as fo : for if the firſt, then the ſecond 
will come on undeniably. But ſuppoſe all this be given up, yet was this 
Liberty to hold Pleas ſoqualified , that the perſon could not be touched, 
till the thing did appear by Inquiſition, and then in a legal way. Such 
Fabian Vie, Procceding was had upon ſuggeſtion made againſt the o of London, in 
Hen, 3. Anno FZeyry the Third's time: for one of the Judges was firſt ſent into the 
te City ta find the ſuggeſtion by a Jury ; and then the Lord Mayor appea- 
red before the Lords, and traverſed the matter , and in a manner appea- 

led, or rather demanded to be tried according to the cuſtom ot the City. 

43 Afl. pl. 38. And the like courſe do we find obſerved in our Law- Reports of theſe 
times, .in a Caſc concerning the price of Wool, Ly a falſe Report. The 

foot of the whole account will be this ; That the work of Judicature of 

the Privy-Council in theſe times in caſes of Crimes, was to receive Artz- 

cles, and award Inquiſitions ; and after return in nature of a Grand In- 

queſt, to Recover, Traverſe, and to order Trial at the Commen-Law ; 

43 fl. pl. 38. and upon Verdict returned, to Fine and Ranſom. In other Caſes either 
of Right or Equity in matters of private property, they were determi. 

ned either by Judges of the Bench, or Chancery , although poſſibly the 

ſuit was Coram Concilio , for that all the faid Judges were of the Xing's 

Council, And yet, asI dare not affirm, fo I cannot deny , but it might 
alſo te poſlible that ſome matters, eſpecially theſe of a greater conſe- 
* quence, 


r Rich. 2.n.87 
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quence, either in their own nature , or in regard of the perſons whom 
they concerned, were determined by the major Vote of the whole Coun- 
ci, in a prudential, or rather arbitrary way. But this was, Irvita Mz- 
nerva, and uſed fo rarely, as the path is grown out of view; faving ſome 
few footſteps here and there remaining, which ſhew that the Grand Coun- 
cil of Lords had been there. 


CHAP. IV. 
Of the C hancery. 


T is the birth of the King's power in Judicature, and may deſerve the 
name of the firſt-born. For though it had no better Title in theſe 
later times than Officium, becauſe amongſt other of the King's Eſcripts, it mirror. cap. 4- 
formed Writs remedial, for ſuch as had received wrong ; yet even by _ _ 
that work, it was in repute for ſo much $kill in the Law of the Land, aq A 
that by the conſent of all, it was as well able to adviſe a remedy, as to 
adviſe the Complainants where to have it. And yet it had one advan- 
tage further, that it was an Office of remembrance to the King, ( who is a 
perſon of great truſt in the Law, and gave ſuch credit to all a&ts done 
before him ) as being entred into the remembrance, became of the higheſt 
nature of Record, againſt which no Plea did lie. Amongſt theſe, matters 
of debt and contract coming into the account, this Offce taking notice of 
the Record, took cognizance of the thing, and for the exccuting thereof : 
and thus in theſe , and ſuch-like Caſes, granted Fadicial Writs, and fo 
found out a way of Judicature, to as many Caules as the State would 
truſt it with. And becauſe it pretended cognizance onely of matters of Flera, lib. 2. 
Record beforc them, they found out a way ot examining of Witneſſes by © 13: Sett. 8. 
Commiſſion, and returning their Depoſitions in writing ; which being 
become a Record before them, they gave their Sentence upon the whole 
matter, without the ancient ordinary Trial per pares. It becomes a kind 
of peculiar, exempting, it ſelf from the ordinary courſe in manner of 
Trail, and from the ordinary rules of Law, in giving of Sentence ; and 
as a Back-door for the King's Arbitry , in caſe of Judicature in matters 
of Common-pleas ; as the Council-Table was in Crown-pleas. They both 
are looked upon with a very pleaſing eye of Majeſty, which loves not to . 
be ſtrait-laced ; yet all is embattelled under the Colours of Equity, F7o- 
nour, Conveniency, and Conſcience ; like a Monopoly, that is bred under the 
wings of the pablick, but teeds it ſelf upon it. 
| That this had attained the Title of a Court ſo anciently as in King Sze- 
wvex's time (as the Honourable Reporter noteth) I much queſtion, by the Iaftir. 4. c. 8. 
Title that Feta gives it in later times ; nor, under his favour , will that # 78 
Teſtimony cited out of the Hiſtory of Ely warrant it, but upon a miſta- 
ken ground of miſplacing the note of diſtinftion. For I take the words 
to be thus tranſlated : Xing Etheldred determined and granted , that the - 
Church of Ely ſhoald for ever in the King's Court bold the dignity of the 
Chancery, and not hold the dignity of the King's Court of Chancery. Never- 
theleſs , it is clear that thei times brought it to that condition , that it 
might well carry that name , if formerly it had not: For it grew very 
faſt both in honour and power ; and this not by Uſurpation, ( though it 
did exceed ) but by expreſs donation from the Parliament. 
| Yet 
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Yet is this power much darkned in the limits and extent thereof, chietly 
in regard that the Chantelor is betruſted with many things, whereof there 
is no evidence for the Chancery to claim any cognizance. For he was in 
theſe ttmes a perſon of many intereſts and relations, being one of the Quo- 
rum in the Star-Chamber , of the King's Council, chief in the Chancery, 
moſt commonly a Clergy-man , and therewith Legate 8 Latere ; and in 
theſe ſeveral Relations might act dire&tly, and yet in ſeveral Courts. And 
therefore, though he had power with others, to puniſh negleCts of Execu- 

E. z-c. 12. tion of the Statutes of Wines, by AC of Parliament ; and allo of the 
9E 3-1 Statute concerning Yifual, and to determine matters of controverſie be- 
4 E. 3. C. i —* , | t 
tween parties in Caſes depending tefore the Parliament, and in ſome mat- 
ters that concern the King's Revenue ; yet cannot theſe Le fazd to te the 
proper work belonging to the cognizance of the Chancery, but to the 
Chancellor by ſpecial Commiſion in another Relation. Albeit, I cannot 
deny but the Court it ſelf had cognizance in matters of as ſtrange a na- 
27 E.3. c-26, ture, Viz. To puniſh diſturbances of Merchants in their Trade, to ſee to the 
| obs i executing of the Statutes of Purveyors, and to remedy grievances contrary 
to other Statutes : Which general words let in a wild liberty to that Court 
to intermeddle in Laws which were never intended for their touch ; 7zo 
12 R. 2.c.12. Puniſh Nuſances according to diſcretion , to give remedy to Merchants upon 
27 E:3-C 24+ the Statute of Staple ; ſothat it is clear enough the Parliament intended it 
ſhould be a Court , and gave their Scal to their power of Judicature. 
Nor, as it ſeemeth, was this any regret to the Courts of Common-Law, 
but as a thing taken for granted. For the Reports tell us, That if the 
King grants Tythes, ariſing from without the bounds of any Pariſh, the 
Patentce ſhall ſue in the Chancery by Scire Facias, and ſhall there proceed 
to Iſſue or Demurrer ; and then to the Common-Law ; where upon 'Tri- 
22 A pl. 25. al, if the Defendant make default , the Plointiff ſhall have Jucgement 
***” and Execution. And if the Heir be in Ward to the King, the Mother 
Bro. ſcire fac. ſhall ſue and recover her Dower in the Chancery, And they tell us, that 
+ it had power to prohibit Spiritual Courts, and Courts of Common-Law, 
4E. 3. 73. _ - 
yea, to over-rule or reverſe Judgements: and yet the Common-Law held 
it's ground when it was concerned : for neither were all ſuits there by 
43 AM, pl. 32: Bill, as in caſes of Equity, nor determined according to ſuch rules; nor 
24 E. 3pl. 35: did the power of Judicature reſt in the breaſt of one Chancellor, but in 
39 E 349-14 him joyntly with other Council of the King , which were alſo learned 
13*#7* Judges of the Law. For the Report informeth that Edward the Second 
had granted a Rent in Tail to the Earl of Xext, who dying, his Son un- 
der age, and Ward to the King, Edward the Third feifed, amongſt other 
Lands, the Rent, and granted it to Sir Fohn Molins : Upon Petition, the 
King refers the matter to the Arch-biſhop, and others of the Council, cal- 
ling to them the Chancellor. A Scire Facias goes forth to Sir Fohn Mo- 
lins ; he upon appearance pleaded to the juriſdiftion, as a caſe belonging 
to the Common-law ; but it would not be allowed, becauſe it was to re- 
peal the King's Charter. 

And whereas it was objected, that the reference was to the Archbiſhop 
and others, and therefore the cauſe ought not to be determined in the 
Chancery ; it was reſolved that it did properly belong to the Chancery, 
by the Law : And in the argument of the caſe, it appears clearly that 
the King's Council there , were learned in the Law. And the ſame is 
yet more evident by the Title of Bills in thoſe days exhibited in the 
Chancery , which was directed to. the Chance/or , and the King's Coun. 


cil, and the Rule given Per tout les Fuſtices, Which I rather note, yt the 
x | | ort- 
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ſhorrnefs of the form of Bills m thoſe &ays , tar different from theſe 
times , wherein the ſubſtance of the complaint , however ſmall in it 
ſelf, is oftentimes blown out into ſo great a bubble, that it breaks toho- 
thing: And the Statutes formerly mentioned, do aſſert the fame thing, as 
touching the King's Council. For though they ſpeak of the Council or 
Chancery in the Engliſh Tongue, yet in the original the words are, Conceil 
en Chancery. "= 

Having thus touched upon the matters under the Judicatory of the 
Chancery , and Judges in the fame: In the next 'place, the manner of 
proceedings comes to conſideration. For it ſeems they had been tfor- 
merly very irregular ; and that contrary to the Grand Charter , upon 
a bare ſuggeſtion in the Chancery, the party complained of was impriſo- 
ned, and no proceedings made thereupon. For remedy whereof , it was 
ordained, That upon ſuggeſtions ſo made, the Complainant was to find 
Sureties to purſuc the Suggeſtions ; and that the Proceſs of Law ſhould 
iſſue forth againſt the party without impriſomng him ; and that if the 
Suggeſtions were not proved true , the Complainant ſhould incur the 
like penalty that the Defendant ſhould have done, in cafe he had been 
found Guilty. But afterwards this later Clauſe was altered by another 37 E- 3: © 17+ 
Statute , becauſe it was full of uncertainty ; and it was ordained, that 
in ſuch caſe the Complainant ſhall be impriſoned , until he ſhall fatiſ- 3g x. z. c. g. 
fie the Defendant of his Damages : and' furthermore, ſhall make Fine 
and Ranſom to the King. Burt becaule that the Defendant many times 
held his advantage, even to extremity , this courſe laſted not Jong ; 
but a new Law was made, which put the power of awarding Dama- 
ges in ſuch cafes into the Chance/lour , to do according to lus diſcre- 
tion. And thus the Chaxcery obtained power to award Damages, which 
they never had formely ; and the Chancellour a Precedency both in the 43 af. pl. 32. 
Chancery , and of the Council in the Court of Star-chamber , and in 
many caſes in the Exchequer. By the firſt he had a power in matters 
of Meum and Tawm ; by the laſt, in matters Mez and Regis ; and by the 
other, in matters Mei and Regy:. A conſiderable man certainly he was 
in the motions of Government ; but how much more, if he be made 
Arch-biſhop of Canterþury , Cardinal , and Legate 4 Latere; or Arch- 
biſhop, Lord Treaſurer , and Legate 2 Latere ; as theſe days had di- 
vers times ſeen? Extraordinary advancements beſtowed upon the No- 
| bility , brings Honour to the Throne; but if they be not men of no- 
ted Worth and Uprightneſs , they make the Scepter ſtoop, by ſtirrin 
up envy in the Nobil 


17 Rich.2.c.6, 


ity , and indignation from the people. For ſel- 
dom 1s it ſeen, that Advancements are fed from the Crown, though they be 
bred from thence; but either maintained by new ſupplies from the peoples 
Purſes, or the ruine or decay of ſome Officers more ancient than themſelves, 
or both. And ſuch was the condition of the Chaxcellour ;' he ſucked fat 
from beneath , and Bloud and Spirits from the Grand Chief Fuſticiar 
of England , and ſo reduced that Honourable Potentate unto the de- 
gree of Chief Fuſtice of the King's Bench , leaving ſcarcely unto him 
the Name or Title of Lord. One thing more remaineth, touching the 
election or nomination of this Great man. At the firſt, he was no better 
than a Regiſter,. or the King's Remembrancer , or Secretary ,. having alſo 
the Honour to adviſe the King in ſuch mattersas came within the circuit 
of the Writings in his cuſtody ; and queſtionleſs, Zo uſque, it is ſuitable to 
all the reaſon in the World , that he ſhould be of the King's ſole No- 
mination and Eleftion. But when it befals, that inſtead of adviſing the 
King, 
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King, his word is taken to be the Rule, and a Judicatory power put upon 
that ; and unto this is fuperadded that honourable truſt of keeping and 
governing the Great Seal of the Kingdom, with the continual growing 
power occaſionally conferred upon him by the Parhament : He is now 
become no more the King's Remembrancer , but the Lord Chancellor of 
_ England, and Supream Officer of State. And it ſeems but reaſonable that 
he ſhould hold his place by publick Eleftion, as well as the Grand Fuſts- 
ciar ( whoſe Plumes he borrowed ) and other Grand Officers of State did 
before him. For he that will have his Servant to work tor another, muſt 
give the other that Honour of EleQting him thereto ; nor was this laid 
aſide nor forgotten by theſe times, but a claim was put in for the Elefiov 
; E. 3.n.10. Or allowance of this principal Officer amongſt others ; the Parliament 
$. obtaining a Judgement in the caſe by the King's Conteſiion; and fo the 
S=31 >: thang is left to the judgement of future ages, Viz. Whether a King that 
16.10, Can donoman wrong , can diſſemble the Royal Aſſent in Parliament ; or de- 
clare himſelf legally in that manner by Proclamation ? 
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CHAP. V. 
Of Admirals Conrts. 


His is a third Court that maintained the King's Judicatory power, 
in a diflerent way from that which is commonly called the Com- 
mon-Law ; and by many is therefore ſuppoled to advance the King's 
Prerogative , but upon miſtaken grounds. It is very true, that the 
way is different from the common Road , both mn it's original, and in 
the courſe of proceedings ; nor could it otherwiſe be , contidering the 
condition of the Nations , and the people of the ſame, intereſted in 
common Traffique. The people thus intereſted , as much differed 
from the other fort of Dry men ( if they may be ſo called ) as Sea from 
Land, and are in nature but as March-men of ſeveral Nations , that muſt 
concentre in ſome third way for the maintenance of Commerce for 
peace-ſake , and to the end that no Nation may be under any other 
Law than its own. The condition of the Nations in the times when 
civilized Government began to ſettle amongſt them , was to be under 
the Rowan Emperours , who having ſetled one Law in the general 
grounds throughout all Nations , made the Sea likewiſe to ſerve under 
one rule, which ſhould float up and down with it , that men might know 
upon what terms they held their own, whereſoever they went; and up- 
on what terms to part with it for their beſt advantage. In its original there- 
fore, this Law may be called mperial, and likewiſe in the Proceſs, becauſe 
it was directed in one way of Trial, and by one Law, which had its firſt 
birth from the Imperial power ; and probably it had not been for the com- 
mon benefit of Europe to have been otherwiſe, at other time, or by other 
directories formed, Nevertheleſs, this became no Gem of Prerogative 
to the Engliſh Crown ; for if England did comply with forrein Natives 
for its own benefit ( it being an Iſland full of the Sea, and in the com- 
mon Road from the moſt parts of Europe that border upon the Sea, and 
of delight in Merchandiſe ) its but ſuitable to its ſelt : and it did ſo com- 
ply, as it ſaved the main Stake,by voluntary entertaining thoſe Laws with- 
out being impoſed upon by Imperial power, For the Saxons came into this 
| | Kingdom 
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Kingdom a free people , and fo (for ought yet appeareth' to me) conti- 
nueth to this day : I fay, that in thoſe firſt times, they did take into 
the conſideration of Parliament the regulating of the fluQtuating moti- 
ons of Sea-laws : nor were they then, or atter, properly impoſed by the 
King's Edit. For though it were granted , that Richard the Firſt re- 
duced the Sea-Laws in the Iſle of Oleroyu, yet that the fame ſhould be 
done without advice of Parliament in his return from the Holy land, is 
to me a Riddle, conſidering what Hiſtories do hold forth concerning his 
return through Germany; nor can that be good evidence to entitle Kings 
of England to a power to make and alter Laws according to their private 
pleaſure and intereſt. Nor doth that Record mentioned im the Inſtitutes, | _ 
warrant any ſuch matter, but rather on the contrary groundeth the com: 22. Tg 
plaint upon Laws, Statutes, Franchiſes, and Cuſtoms, eſtabliſhed ; and £144 
that this Eſtabliſhment was by the King and the Council. 
This Law was of a double nature, according to the Law of the Land ; 
one part concerning the pleas of the Crown, and the other between party 
and party ; for properly the King's Authority in the Admiralty is but an 
Authority of Judicature , according to Laws eſtabliſhed , which both 
for proceſs and ſentence are different from the Common-Law, as much 
as the two Elements do difler , yet not different in the power that made 
them. I ſhall leave the particulars to be enquired into , by them that 
ſhall mind it elſewhere , and only touch ſo much as ſhall refle& upon 
the main Government. This power was executed by Deputies diverſly, 
according as the times and opportunities were , for War or Peace , and 
either tranſitu or portu. What was done in time of War , or whilſt 
the Ship is out of the Exgliſh Seas, comes not to our purpoſe ; and there- 
fore I ſhall not meddle with that, further _ than this, that in the firſt 
times Kings were wont to divide the work of Judicature and of War - 
into ſeveral hands. The power of War and Peace they committed un- 
to men of approved Courage and Skill in that ſervice; and therefore ge- 
nerally , not to the men ot higheſt rank, who had neither Mind nor 
Skill tor a work of ſuch labour , dyct and danger. This power paſſed Y 
under divers names; ſometimes by grant of the cuſtody of the Sea-coaſts, 
ſometimes of the parts and Sea coaſts, ſometimes by being made Captain 
of the Sea-men and Mariners, and ſomctimes Admiral of the Ships. Ir 
was a great power , and had been much greater, but that it ſuffered a 
double diminution ; the one in the time, for three or four years commonly 
made an end of the command of one man, and at the beſt it was, quam got. fol. 16. 
diu Regi placuerit : the other diminution was 1n circuit of the power, for 
all the Maritine Coaſts were not ordinarily under the power of one man, 
but of many ; each having his proper precinC upon the South or North, 
Eaſt or Weſtern ſhores.; and under the Title of Admiral in the times of 
Edward the Firſt, and forwards, who brought that Title from the Z7oly 
Land. Nevertheleſs, about the end cf the times whereof we now 
Treat , the cuſtody of the whole Sea Legan to ſettle in ohie hand, under 
the Title of Admiral of the Engliſh Seas; and the place was conferred 
upon men of the greateſt rank , and ſo continued ever afterward. The 
power of Juriſdiction or Judicature all this while remained diſtin&t, and 
it ſeems was ſetled in part in the power of the Sheriff and Juſtices. « For 
by the Law the Sheriff and Juſtices had cognizance of matters between 
the high-water and the low water mark ; and what was done Super altum 
mare , was Within the directory of the Admiral; - theſe were but few 
things , and of ſmall conſideration : the principal of them being con- 
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cerning War or Peace, and thoſe only within the Engliſh Seas, Bur af- 
ter Fdnard the Third had beaten both The French and Spaniards at Sea, 
the people grew much more towards the Sea , and became fo tamous, 
that the greateſt Lords thought the Regiment of Sea-affairs worthy of 
the beſt of their Rank, and were pleaſed with the Title of 4dmiral,whilſt 
they left the work to others ; and ſo the Admiral became a perton of more 
honour and leſs work than he had been formerly. The greatneſs of the 
honour of this place thus growing , ſoon alſo began to contract greatneſs 
of power beyond what it had formerly ; and this was principally in mat- 
ter of Juriſdiction. For not contented with the power of a chief Juſtice 
of War and Peace within the Seas, which was his proper domimon , the 
1s Rich.2.c.3. Lord Admiral gained the ſame within the low water mark, and in the main 
Dier.1 5,8 16. ſfreams below the next Bridge to the Sea, and in all places where Ridels 
pays 0 boy were ſet; and yet theſe places were within the body of the County. Nor 
: WH 7x did he endeavour leſs to gain in matters of diſtributive Juſtice : for al- 
though he had a legal Jurifdiction in things done upon the Sea, fo far as 
to detend, order, determine ., and cauſe reſtitution to be made, in caſes of 
damage done unjuſtly ; yet wasit no leſs difficult to keep this power with- 
in it9own bounds, than the watry Element upon which it-flcated ; but it 
made continual waves upon the Franchiſe of the Land; and tor this 
cauſe , no ſooner had theſe great men favoured of the Honour and Au- 
thority of that Dignity , but comes a Statute to reſtrain their Autho- 
rity in the Cognizance of Caſes, only unto ſuch matters as are done 
13 Rich.2.c.; Upon the main Sea, as formerly was wont to be. And within two years 
after, that A& of Parliament 1s backed by another ACt to the fame pur- 
r5 Rich.2.c.g Poſe , in more full expreſſions, faving that for Man-ſlaughter , the A4d- 
mirals power extended even to the high water-mark , and into the main 
ſtreams. And this leadeth on the next conſideration , viz. What is the 
ſubje& matter of this Juriſdiftion and Authority. I ſhall notenter into 
the depth of particulars,but ſhall reduce all to the two heads of Peace and 
Fuſtice. | 
The Lord Admiral is , as I formerly faid , a Juſtice of Peace at Sea , 
maintaining the Peace by power , and reſtoring the Peace by ſetting an 
Order unto matters of Difterence , as well between Foraigners , as be- 
tween the Engliſh and Foraigners ; as may appear by that Plea in the 
fourth Inſtitutes formerly mentioned. 
Secondly, That point of Fuſtice principally concerneth matters of 
Contra&t,and Complaints for breach of Contract ; of theſe the Admiral is 
the Judge, to determine according to Law and Cuſtom. Now as ſub. 
ſervient unto both theſe, he hath Authority of command over Sea-men , 
and Ships that belong to. the State, and over all Sea-men and Ships in or- 
der to the ſervice of the State, to arreſt and order them for the great voy- 
25 Rich.2.c.3 ages of the King and Realm, and during the faid voyage ; but this he can- 
not do without expreſs Order, becauſe the determining of a voyage Royal, 
is not wholly in his power. 

Laſtly , the Lord Admiral hath power , not only over the Sea-men 
ſerving in the Ships of State , but over all other Sea-men , to arreſt 
them for the ſervice of the State; and if any of them run away 
without leave from the Admiral., or power deputed from him , he hath 
power by enquiry to make a Record thereof, and certifie the fame to the 
Sherifts, Mayors, Bailifls,&'c. who ſhall cauſe them to be apprehended and 
impriſoned. By all which,and divers other Laws,not only the power = the 

: Admiral 
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Admiral is declared, but the original from whence it is derived , namely 
from the Legiſlative power of the Parliament, and not from the ſing/e per- 
ſon of the King, or any other Council whatſoever. But enough hath been 
already faid ot theſe Courts of State, ir their particular precin&ts. One 
general intereſt befalls them all : That as they are led by a Law much dif. 
terent from the Courts of Common-Law , ſo are they thereby the more 
endeared to Kings, as being ſubſervient to their Prerogative, no leſs than 
the Common-Law is to the peoples liberty. In which condition bein 
looked upon as Corrivals, this principal Maxime of Government wil 
thence ariſe, That the bounds of theſe feveral Laws are fo to te regar- 
ded, that not the leaſt gap of intrenchment be laid open each to other ; 
leſt the Fence once broken, Prerogative or Liberty ſhould become bound- 
leſs, and bring in Contufion inſtead of Law. 
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CHAP. VI. | 
Of the C burch-mens Intereſt. 


Ut the Church-mens intereſt was yet more Tart, ſtanding in need af 
no leſs allay, than that of the King's Authority , for that the King 
is no leſs concerned therein, than the people ; and the rather , becauſe it 
was now grown to that pitch, that it is become the Darling of Kings ; 
and continually henceforth courted by them ; either to gain them trom 
the Papal Furiſdition ,, to be more engaged to the Crown ; or by their 
means to gain the Papal Juriſdiction to be more favourable and comply- 
ing with the Prerogative Royal. . The tormer times were tumultuous,and 
the Pope is gained to joyn with the Crown to keep the people undef ; 
rhough by that means, what the Crown ſaved to it ſelf from the people , it 
loft to Rome. Henceforth the courſe of Afﬀairs grew more civil , or (if 
you will) graced with a bluſh of Religion : and it was the policy of rhele 
times wliereof we now treat , to carry a- benign AſpeCt to the Pope, fo 
far only as to ſtave him off from being an enemy, whilſt Kings drove on 
a new deſign to ingratiate and engage the Church men of their own Na- 
tion unto it's own Crown. Thus they did by diſtinguiſhing the Office 
or Dignity of Epiſcopacy .,, into the Miniſterial and Honourable Parts ; 
the later they called Prelacy, and was ſuperadded for encouragement of 
the former , and to make their work more acceptaple to men for their 
Hoſpitalities ſake ; for the maintenance whereof, they had large Endow- 
ments and Advancements. And then they reduced them to a right un- 
derſtanding of their Original, which,they fay, is neither Fus Divinum,nor - 
Romanum, but that their Lordſhips, power,and great poſſeſſions,were given © Ls 
them by the Kings , ' and others of this Realm. And that by vertue 
thereof, the Patronage and cuſtody of the Poſleſſions in the vacancy 
ought to belong to the Kings,and other the Founders; and that unto them 
the right of Election into ſuch advancements doth belong,& not unto the 
Pope ; nor could he gain other Title unto ſuch power,but by uſurpation, 
and encroachment upon the right of others. But theſe great men were 
not tobe won by Syllogiſms; Ordinarily they are kegotten between 
Ambition and Covetouinefs , nouriſhed by Riches and Honour; and like 
the Needle in the Compaſs,turn ever after that way. Edward the Third 
Iiz therefore 
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therefore labours to win theſe men, heaped Honour and Priviledges up- 
on them , that they might {ce the gleanings of the Crown 6t Erg/and,to 
be better than the vintage of the Tripple Crown. Doultleſs, he was a 
Prince that knew how to ſet a tull value upon Charch men, eſpecially ſuch 
as were devout ; and it may be , did ſomewhat outreach in thet courle : 
For though he ſaw God in outward events, more than any of his Prede- 
ceſſors ; and diſclaiming all humane merits , reflected much upon God's 
mercy,even in ſmaller bleflings : yet we find his Letters reflect very much 
upon the Prayers of his Clergy ; *he loved to have their Perſons nigh un- 
to him, put them into places of greateſt Truſt, tor Honour and Power, in 
FJudicature ;' and not altogether without cauſe ; he had thereby purchaſed 
unto his Kingdom the name and repute of being a Kingdom of Prie/ts. 


But all this is but Perſonal , and may give ſome liking to the preſent In- 


cumbents, but not to the expeCtants : and therefore the Royal Favour ex- 
tended ſo far in theſe times, asto bring on the Parliament to give coun- 
tenance to the Courts and Judiciary power of the Ordinaries, by the po. 
ſitive Law of the Kingdom, although formerly the Canons had already 
long ſince made way thereto by practice. I ſhall hereof note thee tew 


particulars enſuing, 


rs E. 3.cap.s. Ordinaries ſhall not be queſtioned in the King's Court for Com- 
amtation, Teſtamentary Matters , or Matrimonial Cauſes , nor 


other things touching Juriſdiction of Holy-Church. 


Things formerly bred by the Canon, nouriſhed by continual pratice , 
allowed by Ordinance of Parliament, or Grant from Kings in Parliament, 
are now confirmed by folemn concurrence of the whole Repreſentative 
Body of the Kingdom, 7o have and to hold with Warranty. And yet the 
ſence is not ſo general as the words, nor doth it ſeem much other, than a 

22 Afl. pl.70. Confection made for the Arch-Biſhops appetite, to cure a diſtemper te. 
45E. 3.24 tween him and the King : for the Civil Judge loſt nothing hereby, nor 
$6 would the Crown, as may appear by a Law of equal Authority with the 
31 E. 3.cap.4. former ; for though an Executor or Adminiſtrator may cheat, yet it tells 
25 E-3-Stat.3- ys, that Ordinaries only can oppreſs , and extort from dead men; and 

. therefore in ſuch caſes doth provide remedy by enquiry , and Indictment 


before the King's Juſtices. _ 


PSY bs of They ſhall have C ognizance of Uſury during the Delinquent's 
2 Life, and the King after the Delinquent's death. 


The difference ariſeth from the different end ; the firſt being to reform 
the Perſon by Church-cenſures, and to urge him to reſtitution ; the lat- 
ter is for the King's Fine or Forfeiture. For as touching the Uſurer's 

Miror. Juſt. eſtate, the offence' was in the nature of Felony , forteiting both Lands and 
————_ Goods to the-King, after the Delinquent's death: And it feemeth rhe 
CeriAnic.16. Manner was to Indi& the Delinquent during his life ; and that ſtuck to 
phy him as a deadly Arrow in his fide,till hedied. Nor did it lie in the power 
14 Rich. 2. > of the Ordinary, by Eccleſiaſtical cenſure, fo to reform the Offender, as to 
3 clear him to the King, unleſs the party offending made his peace with the 
eng Hoke King by Compoſition. And thus the Law continued , for ought appear- 


6 E.3. coram R , ; 
Rege,Rot.130 eth to me, till the time of ZFZenry the Eighth. . 
Porff. : | They 
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They ſhall have Cognizance of avoidance of Benefices of ,, x. 4.c. 8. 


Right : They ſhall certifie Bigamy; and Baſtardy had beyond Y\? clero. 


l d I8 E. 3.C. 2. 
the Sea; and whether a Prior be perpetual, or Dative. x5 E.3.Stat.2. 


$ Rich. 2. c.4. 

The firſt of theſe concerning avoidance of Churches , it ſeemeth was 
ſomewhat doubtful in point of practice , for that the Civil Judge uſed 
to determine all manner of aveidances, as well in Fa&t, as of Right ; but 
by this Statute they are reſtrained only unto avoidances in Fact, fo as 
after this Statute it is holden, that avoidances by death ſhall be tryed 
by the Countrey ; but it the avoidance be by Deprivation , Refigrati- 
on , Creation , - or otherwiſe , it ſhall be tryed by the Ordinary : be- pro. quar. 
cauſe by common intendment he is more conuſant of the thing , than inp: 8s: 
Countrey-people. But as touching the point of Bigamy, the matter is 
more doubtful, in regard] that commonly the Marriage of a ſecond 
Wife, or Widow , is a matter in Fact, done in the face of the people; 
and of which they take noticc , eſpecially where the life of man is con- 
cerned , which rather requireth the Judgment of his Peers , than where 
the outward maintenance only 1s engaged. Nevertheleſs, becauſe the 
main, point is, whether the party be a Clerk or not, and the fame ancient- 
ly reſted upon the Certificate of the Ordinary : It is by this Law again 
- allowed to him to try and certifie this point of Bigamy alſo, although the . 
Statute of Bigawiſts might ſcem to Entitle the Civil Magiſtrate thereto, g x.,.cap.s. 
as the Law was holden to be before this Statute was made. In the next 
place , although it cannot be denyed” but the Trial of Baſtardy beyond 
the Sea might as well he in the cognizance of the Lay-Magiſtrate, as in 
that of the Eccleſiaſtical ; yet ſeeing the Clergy had already attained the 
cognizance of the thing , the place pr6xed but a matter of circumſtance ; 
eſpecially they having the advantage Gf the Civil Magiſtrate in this ; in 
regard that the Eccleliaſtical perions beyond the Sea, had alſo obtained 

the cognizance of that matter amongſt themſelves, their Teſtimony or 
Certificate wouid come with more credit to the Clergy in this Kingdom, 

than to the Magiſtrate , whoſe cognizance in ſuch caſes they did difal- 

low. | 

Laſtly, concerning Priories, whereas ſome were preſentative, and filled 

by InduCtion from the Ordinary ; and others were Donative, having their 
Priors meerly at the will of the Abbot , [tobe placed and diſplaced as he 
thought moſt expedient : If then the point in iſſue depends upon this 
knot , this Law referreth the Trial unto the Ordinary, who by common 
preſumption beſt knows whether any Inſtitution and Indufion had paſſed 
his Regiſtry and Seal, or not. And thus,though a kind of Judicial power 
ſeemeth to becarried along herewith , yet is all in a miniſterial and ſub- 
ſervient way unto theiCivil Magiſtrate ; and nevertheleſs, with ſuch cre- 
dit and authority , that the main hinge of. the Judicatory, in ſuch caſes , 
depends upon the daſh of their pen. 


No Biſhop, nor Arch-Biſhop, ſhall be Impeached before the Ci- 128. 3.c. 1. 
vil Magiſtrate, without the Kings expreſs Warrant. 


The former particulars concerned matter of Authority; this and others 
enſuing, concern matter of immunity , which, or moſt of which' were 
formerly for a long time within the fancy of the Canon , but never 
came 
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Weſt.2. C.19. 


came to the height of Parliamentary approbation or Authority till now 4 
that it comes in as a peace-offering to pacifie the quarrel between the Arch- 
Biſhop Szratford and the King. For he being engaged in the French 


Wars, fo reſolved to continue; and therefore to maintain diſtempers at 


home, he held neither Honourable nor ſafe. . 


Their Temporalties ſhall not be waſted, during the vacancy : 
Nor ſhall they be ſeized, but by Fudgment of the Court. 


The firſt of theſe was an ancient Law , grounded upon great rca- 
ſon ; although dulled by time , and by covetouſneſs of the needy Pa- 
trons, next to laid aſide , if not quite put out of countenance. So as a 
new Law muſt be made to revive it, and to aboliſh that corrupt cuſtom 
or prattice of depredating thoſe poſſeſſions given toa holy uſe in common 
ſuppoſal , contrary to the truſt 'by them undertaken , and the uſe till 
continuing. But the ſecond Branch is in nature of a Law of Reſtraint 
ſet upon the Common-Law :* for the perſons of theſe Spiritualized men 
were of ſoairy a conſtitution, as they could not be holden by hands made 
out of the Chy , ſuch as the rude Laity were ; and therefore the Civil 
Magiſtrate, upon all occaſions uſed to lay hold upon that, whereof there 
was ſome feeling , which were called Temporalities , and thereby drew 
them to appearance at the LZay-Courts ; for however Spiritual rhe Cler- 
gy were, they would not eaſily part with their Lay-Fees. But now by 
this Law,the times are fo attenuated, that the very 7emporalities are made 
ſo Spiritual , as not to be medled with by the Lay-Magiſtrate , unleſs up- 
on judgment firſt obtained againſt them. And ſuitably thereunto, with- 
in twelve years following, another Law was made more punctual , 'That 
their Temparalties ſhould not be ſeized upon for contempts , but that 
their abt ſhould be ſeized : yet within twenty years after that , this 
Law begins to be out of countenance , and the Opinions of the Judges 
began to grow bold upon the ancient rule, that their Zemporalities were 
Temporal , though their perſons were Spiritual ; and that it was more 
dangerous to impriſon the perſon of a Clergy-man,than to attach his pol- 
ſeſſions. And therefore they held, That ” the Ordinary remove not the 
Incumbent when the King's Writ commands him ſo to do , his 7pmporal- 


' ties ſhould be ſeized. And if the Ordinary ſhould certifie one to be a Clerk 


which is none, the like courſe is to be taken. 


They ſhall depute the next and moſt lawful Friends of the 
Inteſtate to adminiſter his Goods. 


The Statute at Weſtminſter the ſecond, having = formerly a kind 
of allowance that the Ordizary ſhould be Adminifrator to the [nteftate, 
ſo far as to anſwer the rfe/tate's Debts, lent him thereby an opportunity 
to poſſeſs himſelf of the whole, to all intents and purpoſes. Which be- 
ing obſerved by the Parliament, by this Law they made way for Admi- 
alleation to fall through the hands of the Ordinary into the Lap of 
Adminiſtrators made by the Authority of the Parliament ; but of the 
Ordinaries nomination, according to the Authority hereby to him given. 
Theſe Adminiſtrators thus made , had a greater power than ever the Or- 
dinary had, or could give. For though the Ordinary by the Statute at 
Weſtminſter was bound to pay the Debts of the Teſtator , yet could he 
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nevet bring Action, as the Adminiſtrator to all intents by this Law is en- 
abled to do. And though it be true that the Adminiſtrator is by this 
Law ordered to account to the Ordizary , yet doth not that entitle the 
Ordinary to any intereſt in the perſonal Eſtate; but only gives him a bare 
Authority to take the account , without any compulſory power by Ec- 
cleſiaſtical cenſures to enforce him thereto. | 

' Secondly, it is ſuch an account as is no Evidence in any Court of Re- 
"cord. And laſtly, if upon the foot of the account , any arrere remained , 
or ſurpluſage of Eſtate ; the Ordinary could neither recover , nor order 
| the ſame; becauſe by the Law anciently, the next friends had the ſole in- 
tereſt therein : and being by this Statute made Adminiſtrators, the whole 
power of ordering the Eltate is veſted in them. 

To conclude, this Statute was made in favour, and for the eaſe of the 
Ordinary , if they would pleaſe fo to take it, for they could get no bene- 
fit by executing the Adminiſtration in their own perſons , if they intend- 
ed to Adminiſter according to the Law. 


The perſons of the Clergy are priviledged from Arreſts, during 5 E-3-cap. 5: 
the Holy AGions of the Officiating. 


This was plotted ſince Anſelm's time ; he and his Succeſſors endeavou- 
red by Conſtitution and Canon , continually to mind the Civil Magj- 
{trate thereof, but could never nurſe it up to the degree of a Law till 
now ; they gained the advantages of the times, growing into a more 
tender apprehenſion of Devotion than formerly. The penalty of tranf: , gich.2.c.15 
greſling this Law is left in general, and therefore did the leſs fcare ; but 
within three years after, it was confirmed with a certain penalty of Fine 
and Impriſonment, as to the'King's ſuit ; and damages to the party offen- 
ded: and the Priviledge was enlarged, for, and during their continuance 
in the Coyſecrated ground, in order to ſuch ſervices, and not upon Fraud or 
Colluſion to avoid Arreſts. But by neither of theſe Laws was the Ar- 
reſt (although contrary to them) made void, as touching the Procels. 


. The Goods of the Clergy are diſcharged from Purweyance,and 14 E 2.Seaw3 
their Houſes from Quarter. | ky 


The latter of theſe was an Encroachment upon the greater Clergy- 
men. For under the Title of ZZoſpitality , which the Prelates were obli- 
ged to by their great Poſſeſſions and Revenues conferred upon them to 
_ that end, Kings uſed to quarter Meſſengers to and from Scotland ; the 
King's Horſes, Dogs, and Hawks, &'c. But the point of Parveyance was 
an ancient Prerogative belonging to Kings ; and by no Cuſtom were the 
goods of any man diſcharged therefrom , till it was by AC of grace firſt 
confirmed by Edward the Firſt , and afterwards by grant of Edward the weſt.r.cap. r. 
Second,; yet by reaſon of the rudeneſs of the times, did not thoſe Acts S=+- deprits. 
prevail to that ſettlement that was promiſed , till now Edward the Third 
renewed the Law. ' Nevertheleſs , could not this Law of Edward the 
Third perfe& that work , becauſe it was but a bare command till Richard 
the Second made a remedial Law, giving thereby the Clergy that were , gich.2.c.3. 
wrongeda right of Action of Treſpaſs againſt the Parveyors, and to re- 
cover treble damages; . whereas formerly they were liable only to a Fine 
to the King, which many times wasas ſoon pardoned as asked. 
Theſe 
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Theſe condeſcenſions might have wedded the Eng/iſh Clergy to the 
Engliſh Crown, but that it was coy, and expected further gratuities. Be- 
ſides , they beheld their old Step-dame Rowe now in its full Splendor and 
Power, and deeply intereſted in the ſway of affairs in this Kingdom : 
and above all the reſt, the nigh affinity between the Prelate and the Pope 
was ſuch, that they ſucked one Milk, breathed gone Air, and like the Phi- 
loſophers Twins, lived in each other. The latter of theſe was not diſcern- 
ed by thoſe dim-ſighted times, and therefore they could do nothing to- 
wards the diſſolution of that knot, bur left it to future times , who tound 
no other way than to cut it aſunder. But Edward the Third and his Suc- 
ceſſor eſpyed the firſt , felt the inconvenience thereof, and applyed them- 

| felves to ſuch remedy as they found moſt ready at hand. All things that 
are ſubject to time, arc alſo ſubje&t to change ; which comes commonly 
ſlower upon Governments that are lefs Eccleſiaſtical : for Churches con- 
tinue longer in a growing condition,than in their complete eſtate ; like a 
Chriſtian, that ſeldom endures long after his full ripeneſs. Thus in Erg- 
land it is hitherto above a thouſand years ſince the Goſpel came to the 
Saxons,and well-nigh a thouſand years ſince the Pope ſet his foot amongſt 
us ; ever approaching nigher the Throne, and aſcending thereunto ; but 
finding it full of a King that would not remove, he fits down in his Lap; 
a heavy burthen queſtionleſs he was, conſidering his claim of Furiſdif:. 
on, his proviſions, penſions, exemptions, impoſitions, and ſuch like oppreſli- 
ons ; and therefore it isno wonder if the King feeling the incumbrance , 
gives a lift at the Popes power , by ſtoping the current of Money from 
England, Rome-wards. To this end, the Statute made at Carliſle 1s revi- 
ved, whereby the Clergy are inhibited from conveying Treaſure keyond 
the Seas: but the Pope knew how to ride , and will not ſo eafily torgo 
' his faddle. 

The Roman Eagle had made many a fair flight in England, and had not 
yet fully gorged Fimſelf ; he grants ten thouſand Marks yearly out of 
Taxes laid upon the Church-livings in Eng/and unto two Cardinals , nei- 
ther of which did , nor by the Canon could live in Exg/and ; the Treaſu- 
rerſhip of Tork alſo to another Cardinal, after that the King had confer- 
red the fame elſewhere. He proceeds alſo further to invade the undoubt- 
ed rights of the Crown , by making an Election of the B. of Norwzch , 
and cauſing him to be inveſted Rege rexitente, The King ſpent eight 
years in the recovery of his right , and was deluded in the concluſion : he 
now ſees it bootleſs to ſtand always upon his defence,and receives aftron's; 
he reſolves therefore to enter theliſts, and maketh ſeizure of the Deane- 

Boe Part. ro, I Of Tork , which formerly by uſurpation the Pope had conferred upon a 
E- 4. Arch, Cardinal ; and of all Church-livings given by the Pope to aliens. . Then 
Reg. — a Law is made more ſharp than thoſe in the eighteenth year , wherein 
nobar - wi Proviſors of Abbies and Priories are made liable to a Premuniri, and Pro- 
25 E.3. Stat. viſors of other Eccleſiaſtical Livings and Dignities: (whereby the preſen- 
EP... ation of the rightful Patron is diſturbed) to be fined and impriſoned un. 
; til the fine and damages to the party wronged be paid. And all ſuch as 
draw men to plead out of England, in caſes that belong to the cogni- 

27E. 3-c.1. zance of the Kings Court , and all obtainers of proviſions in the Court at 
Rome, theſe were alſo ſubject to a Premuniri, For whilſt theſe things 

were thus in ation , the Pope beſtirred himſelf notably with Citatzons , 
Excommunications, Interdiftions , and fuch other birds of prey, not only 

againſt mean men , but Judges, Biſhops, and the King's Council ; as a- 


monglt others, the caſe of the Bithop of Ely, at the ſolicitation of _ 
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of ſome of intcriour regard, as I remember , a Cleric or ſome ſuch thing. 
Yet as theſe Bull-drivers or Summoncrs to the Rowith Court, were no Antiq. Brit. 
late upſtarts, ſo were not theſe times the firſt that took them to task : for E<*&< 247- 
before the Statutes of Premuniri, we find proviſion was made againſt Pro- 
viſors, and that tome Statute did precede thoſe in Print, which puniſhed a 
diſturber of thc King's Incumbent by a Bull from Rome , with perpetual 
Imprifonment, . or at the King's will. Beſides, the party wronged was 
allowed an Attion for his Damages, {14i tam pro Domino Rege quam pro ſe- 21 E.3.fol.qo, 
ipſo ſequitur. And before that time allo, bringers of By//s from Rome-were 
impriſoned ; although in all theſe caſes aforeſaid,the liberty of the Perſons, 
both of Lords and Prelates, was ſaved. And thus all the while King Eq- 
ward the Third kept the Field, he gave the Pope cuft for cuff; bur reti- 33 E- 3- ©: 1- 
ring himſelf to take his eaſe, he waxing wanton, waxed weak, and more 
ſlowly purſucd the vindication of his own Right, and his Subjects Liber- | 
ty. The Laws are laid aſide, and Rome had further day given to plead, 
and in the mean time Execution is ſtaid : the double mind is double dyed, 
and advantage is ſoon eſpyed ; above ſixty. Church-livings more are ſud- 
denly catched and given to the Favourites at Rome. The Parliament rings Rox. Parl. $1: 
herewith, yet the King delays the remedy ; and in this Eddy of affairs Ed. E- 3: tit. 35- 
ward the Third dies, and Richard the Seconc takes up the place, who 
had wit enough to obſerve what concerned his own intereſt, and courage 
enough to purſue it : but neither wit nor coyrage to over-rule his Lutts, 
which in the concluſion over-ruled all rule, and brought himſelf to de- 
ſtrution. He found the people at his entrance into the-Throne irritated 
with the Pope's oppreſſions, and vexcd at his Grandfather's defidiouſnels ; 
his ſpirit is alſo ſtirred within him, and himſelf thereby preſſed to tread 
in his Grandfather's former ways, and to out-run him in his latter. He 
made the penalty of Premuniri to extend to all Farmers, or others, in ; Rich.2.c.3. 
nature of Bailiff, that held any Church maintenance to the uſe of any 
Alien ; and unto all Aliens that are Purchaſors of ſuch Provifions to any 7 Rich.2.c.13. 
uſe ; and untoall Lieges, that ſhall in like manner purchaſe ſuch Provz- *? —_ 2. 
10ns. | 
þ But as touching ſuch as ſhall accept ſuch Proviſions, he ordained Baniſh- 
ment for their Perſons, and Forfciture of their Eſtate. Notwithſtanding 13 Rich. 2. 
all this, the Roman Horſe-leech would not fo give over. The King grew <P: 21- 
into diſpleaſure with his Subjects, and they with him, and with one ano- 
ther ; they ſee the Pope ſtill on horſeback, and fear that the E-g/iſh Cler- 
ie, their own Country-men, if not Friends and Abettors, yet are bur 
Bin and feigned Enemies to the Pope's Cauſe. Nor was it withou. 
cauſe that their fear was ſuch : for as the Pope had two hands to receive, 
ſo they had two hearts, making ſhew of forming blows at the Pope, 
but then always at a diſtance, or when without the Pope's Guard ; and 
thus the Laws begin to ftammer , and cannot ſpeak ſo plain Engliſh as 
they were wont. The people hereat offended, reſolve to put the Clergie 
into the Van, and to try their mettle to the full. 

At the laſt Parliament that Richard the Second did hold, both the _ 
Lords Temporal and Spiritual are oppoſed one by one. The Lords 15 Rich-2<:5- 
Temporal ( like themſelves) reſolve and enter their Reſolutions to . 
defend the Right of the Crown in the Caſes of Proviſors; although e-. 
ven amongſt theſe great men, all were not equally reſolute; for Sir |W:1- 
lam Brian had purchaſed the Pope's Excommunication againſt ſome 
that had committed Burglary, and he was committed to the Tower aig. Bric. 
for js labour. But the Prelates anſwer was ambiguous, and with modi- 
| K k fications, 
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fications, which was all one to cry ( as men uſe to fay ) Craven: yet 
was the Statute made peremptory, according to what was formerly en- 
ated. And though the Prelates cautionary way of proceeding might 
be a principal reaſon why the Pope's power held fo long in England, in an 
uſurping way ; yet Kings alſo much conduced thereto, by ſeeking too 
much their perſonal caſe above the honour of their place ; and the Pope's 
bleſſings, and opinion of his favour, more than their own good, or the 
les Liberty : for there was no other balm for a diſtracted mind, 
than that which dropped from the Pope's Lips. In like manner, Richard 
the Second being already, at leaſt in purpoſe, eſtranged from his people, 
ſought to get friends at Rome, to hold by the Spiritual Sword, what he 
was in danger to loſe by laying aſide the Sword of Juſtice , which is the 
ſureſt Tenure for Kings to hold by. And though the Popedom was now 
2 Rich.2, c.7, Under 2 Schiſm between two Popes, Clement and Urban, ,yet he was fo far 
won for rban, that he not onely engaged himſelf, and the Parliament, 
todetermine his Ele&ion, and uphold the fame ; but alſo, Ex abundante, 
did by Implication allow to him an Indefinite power to grant provi/tons ; 
and 4 at once he loſt the Die, and gained a Stake, that like a bubble look: 
ed fair, but ſoon vaniſhed away. | | 

Nevertheleſs, theſe two Comrades, whilſt they were togather, reſol- 
ved to make the moſt of each other that they could ; and therefore 
though the Popedom liked not the King, yet the Pope had his love fo 
far, as he could deny himſelf; for he had already denied his Kingdom. 
And ( if the Articles exhibited againſt the King by ZZexry the Fourth be 

Anriq, Brir, true ) the Pope had his Faith alſo: For ( that he might be rid of his 

£72 reputed Enemy , Archbiſhop Arundel) he truſted the Pope with that 
Complement of making Waldex Archbiſhop of Canterbury in Arundel's 
ſtead ; which the Pope took ſo kindly, as he made it a Precedent for Pro- 
viſors for the future. Nor did the King ſtick in this one Singular , but 
made it his cuſtom in paſſing of Laws { eſpecially ſuch as the King was 
'moſt devoted unto ) to put more confidence in the Pope's Amen, than %n 
all the prayers of his Commons, with his own Sozt fait to boot. The ſum 
then will be, that the Prize was now well begun concerning the Pope's 
power in England. Edward the Third made a fair blow, and drew bloud : 
Richard the Second ſeconded him, but both retired. The former left the 
Pope to lick himſelf whole ; the later gave him a falve, and yet it proved 
a Gangrene in the concluſion. 

The ſecond means uſed to bring down the power of the Pope in this 
Nation, was to abate the power or height of the Engliſh Clergie. For 
though the times were not ſo clear as to eſpy the root of a Popein Prelacy, 
yet experience had taught them that they were ſo nigh engaged that they 
would not part. And therefore, firſt, they let theſe men know that Pre- 
lacy was no eſſential Member to the Government of the Kingdom ; but as there 
was 2 Government eſtabliſhed before that rank was known, ſo there may. 
be the like when it is gone : For Edward the Third being troubled with a 
quarrel between the two Archbiſhops of Canterbury and Tork, concerning 
Superiority in bearing the Croſs, and the important affairs of Scotland to 
urging, ſummoned a Parliament at Tork, which was fain to be delay- 
ed and adjourned for want of appearance , and more effectual Sum- 
mons iſſued forth. But at theday of adjournment none of the Clergy of the 
Province of Canterbary would be there; and upon this occaſion the 
Parliament was not onely interrupted in their proceedings, but an 
ill Precedent was made, for men to be bold with the King's Summons, 

in 
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in ſuch Caſes as liked not them ; and thereupon a Statute was made to 
enforce Obedience upon Citizens and Burgeſles , and ſuch Eccleſiaſticks 15 E-3Smat3- 
as held per Baroniam. Nevertheleſs, when the matters concerning provi. *** 
ſors began to come upon the Stage , which was within two years atter 

that Law was made, the Clergy tound that matter too warm for them , 

and either did not obey the Summons, or come to the Parliament ; or if 
they came, kept aloof ; or if not ſo, would not Yote ; or if that , yet or- 

der their Tongues lo, as nothing was certainly to be gathered, but their 
doubtful or rather double mind. Theſe Prelates thus diſcovered, the Par- 
liament depended no more upon' them , further than they ſaw meet. 

At ſix or feven Parliaments determined matters without their Advice; and 

ſuch matters as croſſed the principles of theſe men , and therefore in a ra- 
tional way might require their Sence above all the reſt, had they not 

been prepoſſefled with prejudice , and been parties in the matter. Nor 

did Edward the Third cver after hold their preſence at ſo high Repute at 

ſuch Meetings ; and therefore ſummoned them, or ſo many of them , as 
he thought meet for the occaſion , ſometimes more, ſometimes fewer ; 
-and at a Parliament in his forty and ſeventh year, he ſummoned only four 
Biſhops, and five Abbots. And thus the matter in fa&t paſſed in theſe 
times, albeit the Clergie ſtill made their claim of Yote, and defircd the 
ſame to be entred upon Record. 

And thus the Parliament of England tells all the world, that they hold Antiq. Bris. 
themſelves compleat without the Clergie , and to all intents and purpoſes ſuf- ** _ 
ficient to conclude matters concerning the Church , without their Concarrence. 
Thus began the Mewing time of Prelacy , and the principal Feather of 
their wings to fall away , having now flouriſhed in England nigh eight 
hundred years. And had future Ages purſued the flight as it was begun, 
theſe Lordings might have beaten the air, without making any ſpeedy 
way, or great work, ſaving the noiſe. 
A third ſtep yet was made further,in order to the reducing of the pow- 

er of the Popedom in England , but which ſtumbled moſt immediately 
upon the greatneſs of the Prelates. For it was the condition of the Spiri- 

tual powers, beſides their height of Calling, to be ſet in high places, foas 
their Title was from Heaven ; but their Poſſeſſions were from Men,where- 

by they gained Lordſhip, Authority, and power, by way of Appendix to 
their Spiritual Dignitics. This addition however it might pleaſe them, 

yet for a long time before now,it had been occaſion of ſuch murmure and 
grudge in the Commons againſt the Clergze , as though it advanced the 
Clergze for the preſent, yet it treaſured up a back-reckoning for theſe men, 

and made them liable to the diſpleaſure of the Zazty, by ſeizure of their 
great places: whenas otherwiſe their Eccleſiaſtical Dignities had been be- 
yond their reach And of this, theſe times begin now to ſpeak louder 
than ever, not only by complaints made in Parliament by the people,but ;, x.;.roe. 
alſo by the Lords and Commons in Parliament to the King , That the King- Palm.22.n.15. 
dom had been now long , and too long governed by the Clergie, to the diſhe- 

riſon 4 the Crown ; and therefore prayed , that the principal Offices of the 
Kingdom might henceforth be executed by the Laity. And thus the ſtir 
aroſe between the Lords Temporal and Spiritual, each prevailing or lo- 

ſing ground, as they had occaſion to lay the way open for them. The 
Duke of Lancaſter being ſtill upon the upper ground , that as little regar- 

ded the Popes Curſe, as the Clergie loved him. 
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But the worſt, or rather the beſt, is yet behind : outward power, and 
Honourable places, are but under-fetters, or props to this Gourd of Pre- 
lacy , that might prove no leſs prejudicial by creeping upon the ground , 
than by perking upward. For fo long as Frrour abideth in the Commons, 
Truth can have little ſecurity amongſt Princes; although it cannot te de- 
nyed, but it is a good ſignof aclear morning, when the Sun-riſing glo- 
ryeth upon the top of the Mountains. God gives Commilſion theretore 
to a Worm, to ſmite this Gourd in the Root ; and fo at once both Prelate 
and Pope do wither by undermining. This was Wick/iff, that had the 
double honour of Learning in Hamane and Divine Myſteries. The lat- 
ter of which had: for many years paſſed obſcurely , as it were in a twi- 
light amongſt the meaner ſort, who had no Endowments to hold it forth 
amongſt the throng of Learned or great men of the world. 

And though the news thereof did found much of Holineſs and Devo- 
tion , Themes unmeet to be propounded to an Age ſcarce civilized : yet 
becauſe divers of them were more immediately refle&ting upon the po- 
licy of the Church , wherein all the greater ſort of the Church-men 
were much concerned , but the Pope above all the reſt ; the accels of all, 
the matter was made thereby more eaſie to the conſideration of the 
great Lords and Princes in the Kingdom, who out of principles of State, 
were more deeply engaged againſt the Pope , than others of their Rank 
formerly had been. Duke bn of Gant led the way in this Act, and had 
a party amongſt the Nobility , that had never read the Canon-Law. 

Theſe held torth IWick&/iff and his Learning to the world ; and Edward 


| the Third himſelf favoured it well enough , but in his old Age deſiring 
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his eaſe, was contented to look on , whulſt his Lords Temporal and Spi- 
ritual played their prize; yet giving his plaudite rather to his Son , than 
his Spiritual Fathers, as if led by principles of Nature, rather than Reli- 
= This was the bloſſoming part of the Wicklifi/ts ; but the principal 

rength was from beneath , where the roots ſpread and faſtned excec- 
dingly , eſpecially in the South and Eaſtern parts of this Kingdom. To 
tell of the Uſurpations of the Clergie , the _— of their coſtly Worſhip , 
the vanity of their Curſes, &c. was exceeding welcome news to an oppreſ. 
ſed multitude; eſpecially where theſe things were rightly underſtood. 
The iſſue ſoon manifeſted it ſelf to the world ; no Parliament paſſed with- 
out refleQtions at Prelates , Rome, or ſome ſuch thing ; and not only the 
perſons and practices of theſe men, but even their Laws and Canons were 
begun to be had in contempt, and their Mſfves ſlighted. And thus theſe 
men pretending patronage , both from Right drawn from Heaven, and 
derived from men, fail in their Evidence, unleſs the people do ſtill believe 
more than they areable to underſtand. 

No marvel if Rome be now rowzed, and that fort of men that former- 
ly were Wolves in Sheeps cloathing, beconfe now red and fiery Dragons, 
taking up a new courſe of eſtabliſhing their power by perſecution. This 
was 2 way of power indeed; but it is a touchy thing to have to do with 
fire, leſt it gets too high. It is therefore holden a point of diſcretion by 
the Prelates , not to meddle with the Lords or the common people; the 
former were too great, the latter too many ; the one fort would not hear, 
the other would not underſtand : the Teachers therefore being the Yelires, 
at them they give fire. Wickliff their Leader comes on bravely , and 
notwithſtanding they all made at him , he routs them, and in deſpite of 
them all comes off fairly, and dies in his bed by the courſe of nature. 
Then an Ordinance is levelled at the reſt of the Teachers : this was made 
of an old Canon, the nature whereof was to this purpoſe. That 
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That upon complaint of the Biſbop, the King's Writ ſhall be 
ranted to apprehend Preachers of Hereſies, Errours, and mat- 
ters of Slander , tending to Diſcord and Diſſention between the 
States of this Realm,with their Fattors and Abettors ; and to 


impriſon them till they be acquitted according to the Law of the 
Church. | | 


This Law (for ſuch it yet appears) gives occaſion to conſider of theſe 
particulars, viz. The Crime, the Delinquents, the manner of Inquiſition, and 
the Penalty. For the firſt, (not to trouble my way with Debate about 
the right of liberty of preaching) the matter in fa&t was, that men did 
publickly Preach without Authority, matters of Theology, tending (as it 
is ſaid) to ſow diſcord and diſcention ; 10 as they are under conſideration 
and cenſure of the Church-men and Canon-Law,in one regard ; and of the 
Laws of the Kingdom and Civil Magiſtrate as diſturbers of the peace, on 
the other ſide. And thus the Subjects Liverty is caſt into a myſterious, 
cloudy, and doubtful poſture, by matters of Opinion. 

Secondly , the perſons Delinquent are alſo left to an indefinite Con- 
ſtruction; for they are not only Preachers in publick , which might be 
an Order of Men within the Church-cognizance, as things then ſtood, in 
regard it was permitted to the Church to Authorize men to Preach ; but 
allo their Fafors and Abettors, words that might comprehend any other 
perſon whatſoever , according to the pailion or diſcretion of the Church- 
men. 

Thirdly, the manner of this Inquiſition muſt be according ro the Canon, 
and then the people are at the Church mens mercy, to return complaints 
againſt whom they pleaſe , upon ſuch grounds as they ſhall think meer. 
The perſons that muſt make this Inquiſition by this Law, are the Ordina- 
ries, orany one of them; and for ought appears,the ſame might be done 
by Pope, Council General, National, Provincial, Dioceſan, or their Delegates, 
according to the Canon : although the laſt precedent that I met with, was 
executed by a Grand Gouncil of Lords and Prelates, in the time of Henry 
the Second. But now the Clergie finding the Laity began to ſwell againſt 
the Canon , they thought it high time to get the Czvzl Sword to joyn in 
the work, to be as their Hands to apprehend,and Goalers to hold in cuſto- 
dy, ſuch as they ſhould complain of, without any other Legal Conviction. 
Although hereby they not only diſclaimed the exerciſing of their own 
power of Impriſoning, which they by the Canon formerly claimed to 
have in ſuch caſes, but alſo acknowledged to receive their power Judi- 
catory in ſuch caſes from the Parliament. 


Thus was this Ordinance levelled, as I faid , but the ſhot fell ſhort ; for 
this Law attained no further perfection than a meer ſhape , and was com- 
| o- of by the Parliament, within few months after its firſt noiſe ; That 

# was made and publiſhed without the Commons conſent or knowledge , and 
that the nature thereof was direttly contrary to the Liberties of the people, 
and therefore they prayed that it might be repealed ; and the ſame was done 
accordingly ; although .the times have been ſuch as would not ſuffer the 
ſame to come into the publick Book of Statutes in print. - But whether 
Statute, or no Statute, they tell the King plainly , That they will not fur- 
ther be bound or juſtified by the Prelates, than they or their Anceſtors were 


ancien;ly 
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anciently uſed to be ; and beſides that , they thought ſomewhat -more , 
which they laid up againſt furure times; nor was it long ere they diſco- 
vered it. For a Subſidy being offered to the King by the Laity , under a 
Proviſo, That the Clergie would grant a Tenth ; the Clergie took this Arti- 
culating of the Commons in tnuft', and proteſted that the Zazty ſhould 
not charge them. The Commons hereat begin to bid battle to the 'Tem- 
poralties of the Clergie, and had not the King been a faſt Friend in good 
earneſt unto the Clergie, the Laity had won the Field. Thus were theſe 
times like the motion of the Ballance unto the Church-men , ſometimes 
up, ſometimes down ; getting ſomewhat which they formerly had nor; 
with leſs aſſurance in what they had. 


| O——— 
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Concerning Trade. 


L-- INGS hitherto had lived upon the main ſtock, improving the ſame 

to the utmoſt penny; few of them laid up for the tuture , much 

leſs endeavoured to advance the principal for their Succeſlors. 5 

There had now been Ten Kings of this Nation ſince the Conqueſt, all 

of them ſpending what they had, or could get from the people , in the 
maintenance of their Patrimony, or their own Luſts ; it any over-plus 

was either gained by , or ſaved from the game, their Executors might be 

the better for it, their Heirs were not. But Edward the Third had a new 

game to play, he muſt gain his right by his Sword, or he muſt loſe it : his 

Spirit was too big to ſit {till and bear blows; and yet pre-adviſing himſelf 

about the poverty of the people, and that their patience would be ſpent 

ſoon after their ſupplies , if they continually faw much going out, and 

nothing coming in ; he had a rule upon his private expences, a good gloſs 

upon the publick, and a platform for the augmenting of the Treaſure of 

the Kingdom, as well for the benefit of the peopleas of the Crown. In 

_ order to the firſt, it is conſiderable, that the RoyM Family was great and 
numerous above all his Predeceſſors; that beſides the King and Queen, 

who were of a gallant and accompliſht deportment , they had a Son , a 

Prince of as great renown as ever Prince had, and he alſo a Family ſuita- 

ble to his generoſity ; that they had other Children, every one like their 

Father both for War and Peace; and that for the maintenance of all 

theſe,the expences muſt be in reaſon larger than formerly they were wont 

to be. Nevertheleſs, becauſe purveyance for the King had already ſwelled 

fo big, that all other oppreſſions ſeemed to be ſwallowed up into that 

4E. 3.c.4. One, the King to moderate the rigor thereof made nigh twenty Statutes , 
14E.3c.19. firſtexcluding all ſervants at wages, and Horſes and Dogs which were put 
34 F-7<P-2* to board with the Sheriffs; then reducing the purveyance only to the Fa- 
5, 6. mulies of himſelf, his Wife and Children, then to'the Families of himlſelk- 
the Queen, and Prince ; and in the levy hereof, ſome mens Eſtates were 
abſolutely priviledged, and ſome kind of Goods,as Sheep before ſhearing, 
and 'Trees about the dwelling houſe. Nor is the ſetling of the manner lets 
conſiderable. It muſt be levyed by Authority in writing under the Seal; 
and it muſt not be taken againſt the owners will, or upon malice ; nor 
* muſt be ſpared for reward ; the price muſt be the ſame with the true 
. Market-price, the meaſure according to the common meaſure ſtricked, and 
the 
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the payment muſt be immediately, if the price be under Twenty ſhil- 

lings; if above, it muſt be madein a quarter of a year ; and no man muſt 

charge more carriagethan is neceſfary. And thus was this wild Ivy of 36 E. z. c. 2. 
Purveyance, that like. ſome kinds of Plants ſpreads over all, by rooting 

up and cutting down, brought into ſome kind of faſhion ; that if it did 

no good, it might dothe leſs hurt unto the people. | : 

Secondly, Although ir be true that Edward the Third was a King of 
many Taxes above all his Predeceflors, yet cannot this be imputed as a 
blot to the honour of the Law, or Liberty of the people; for the King 
was not ſo unwiſe, as either to deſire it without evident cauſe, or to ſpend 
it in ſecret, or upon his own private intereſts; nor ſo weak and irreſol- 
ved, as not to employ himſelf and his Souldiers to the utmoſt to bring 
to paſs his pretentions ; nor ſo unhappy, as to fail of the deſirable ifſue 
of what he took in hand. So as though the people parted with much 
money, yet the Kingdom gained much honour and renown, and becom- 
ing a terrour to their Neighbours, enjoyed what they had in fuller ſecu- 
rity, and ſo were no looſers by the bargain in the concluſion. Secondly, 
although they parted with much, yet nothing to Prerogatzve, but in a 
Parliamentary way ; and ſo it was not #aken, but gzvey. Thirdly, thou 
the. Taxes were frequent, yet but light : for frequent light Zaxes ſteal 
inſenſibly without regret ; and as they grow into matters of courſe, fo 
they mect with acceptance of courſe. Two things made them of light 
account. Firſt, they were not 7axes altogether of Money in kind , but 
of Goods, ſuch as the Sheaf and Fleece, and ſuch-like things , whereof 
the ownerſhip is viſible ; whereas many are ſuppoſed to have Money 
which have it not, but muſt borrow it, or ſell their goods at an under- 
rate many times to accompliſh it for the payment of their Taxes. Se- 
condly, theſe Taxes are aſſeſſed by the Neighbourhood, and not upon 
extremity of Survey by Commiſſioners , who many times are ſubject 
to miſcarry upon grounds of private Intereſt, or for want of due infor- 
mation, or by making more haſte than good ſpeed. 

Theſe Taxes likewiſe were reduced to the ancient rule , according to 
the Statute of Weſtminſter the firſt. And thus did this King ſhew him- 
ſelf zruly Royal in demanding his Taxes upon evident grounds of State, ,, x, ac, ur. 
levying. them with a tender hand, and employing them to their right | 
end. 

Thirdly, that which digeſted all,and bred good bloud, was, in that the 
people had guid pro quo, by the advance of Trade, wherein the King ſhew- 
ed himſelf the Cape-Merchant of the world. Certainly,mens parts in theſe 
times were of vaſt reach, that could manage ſuch Wars, ſettle ſuch a Go- 
vernment, and lay ſuch a foundation of a Treaſury by Trade ; a thing 
neceſfary to this Ifſand, next unto its own being, as may appear, not on- 
ly in regard of the Riches of this Nation, but in regard of the Strength 
thereof, and in regard of the maintenance of the Crown; the two lat- 
ter of which being no oth@ than a natural effluence of the former, it 
will be ſufficient to touch the me in order tothe thing in hand. Now 
as touching that, it 1s evident that the riches of any Nation are ſupported 
by the Conjuncture of three regards. | 

Firſt, Th:t the natural Commodities of the Nation may be improved. 

Secondly, That the poorer ſort of people be ſet a work. | 

Thirdly, That the value of money be rightly balanced. 

For as on the one part, though the people be never fo laborious, if the 
natural Commodities of the Ifland be not improved by their labour, the 

people 
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people can never grow much richer , than barely for ſubſiſtence during 
their labour ; ſo neither can the improvement of the natural Commo- 
dity inrich the Kingdom, ſo long as many mouths are fed upon the main 
ſtock, and waſte the fame by idleneſs and prodigality. Nor though both 
theſe ſhould concur, yet cannot the Kingdom te faid truely to te rich, 
unleſs by intercourſe and Traffick there be an emptying out of the ſuper- 
fluity of ſuch Commodities by way of Barter, or otherwiſe, for ſuch Fo- 
rein Commodities whereof this Nation ſiandeth in moſt need for ſup- 
ply of all occaſions. For God hath ſo attempered the whole Regiment 
of the earth, in ſuch manner, that no one Nation under Heaven can 
well and comfortably ſubſiſt in and by it ſelf, but all muſt give and re- 
ceive mutual Commodity from each other : otherwiſe ſupertluity would 
make any Commodity ( though in it felt never fo precious ) vile ; and 
little conducible to the inriching of the Nation. 

Now for the compaſling of all theſe, the Wiſe men of theſe times firſt _ 
took into their conſideration the principal Commodities of this King- 


dom; and becauſe they found them impounded in the Staple, they ict 
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all at literty to buy and {ell the fame as they pleaſed. And thus began 
a Free Trade of Wool throughout the Realm, and matter for employ- 
ment by every man that would : but this continued not long. The 
people ſoon had Commodity enough for work ; and Kings liked too well 
of the reſtraining of that liberty in order to their own benefit ; and ſoon 
found out 6ccaſions to reconcile the reaſon of State with their own Inte- 
reſts, and at length ſctled the Szaple in certain places in ſeveral parts of 
the Kingdom. But this extended onely unto the Commodities of Wool, 
Leather, and Lead; for as yet the Manufafures were not come to matu- 
rity. | 
Goockily, the endeavour was'to advance Manufadture, and principally 
ſuch of themas are made of the Staple Commodities, amongtt all which 
Wool had the precedency, as being the moſt principal and ancient Com- 
modity of the Kingdom ; and the Manufafure of Wool of long uſe, but 
had received little encouragement before theſe times, for that it for- 
merly had been the principal flower in the Flemiſh Garden, and nouri- 
ſhed from' this Nation, by the continual ſupply of Wool that it received 
from hence, which was the principal cauſe of the ancient League between 
the Houſe of Burgundy and this Crown. But Edward the Third was 
now too well acquainted with the Flemings affairs, by a joynt engage- 
ment with them in the Wars of France; and thereih had gained ſo good 
an opinion amongſt them, that he might adventure to change a Comple- 
ment tor a Courteſie. The Staples beyond the Sea were now taken a- 
way, he now inhibiteth the Importation of forein Cloaths ; and having 
gained thele two ſteps onward of his way, he repreſents to the Flemings 
their unſetled condition by theſe bordering Wars with France, the peace- 
able condition of England, and Freedom of the people ; then propounds 
to them an invitation to come over into Exgfand, promileth them ſhare 
and ſharc-like with his own people , with ich other Immunities, as they 
take his ofer , come over, and brought their ManufaCture with. them, 
which could never after be recalled. So as now the Woot and Manufa- 
ture dwell together ; and , like to Man and Wife, ſo long 2s they care 
for one another, both will thrive ; but it they come to play their Ganics 
apart, both will be loſers in the concluſion. 
The third ſtep to the advance of Trade, was the Exportation of the 
Surpluſage of the Staple Commodities that remained aver and Leſides 
that 


—_ 
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that proportion that ſhould ſuffice for the ManufaCtures ; to which end 
it was ordered, that no Wool ſhould be exported till it had remained at 
the Staple by the ſpace of Fifteen days. That time was neceſſary , and 31 E-3 <8. 
longer time might have been convenient, but that the Markets beyond 
the Sea could not be delaycd longer time, without much damage to the 
Merchant and Owner ; for as much as Winter-time is no time to prepare 
Wool for the Manufacture; and by over-long continuance of the Com- 
modity upon'the hand of the Merchant or Owner, both the Commodi- 
ty and the Manufacture might ſurteit , he in deſpair , and Trade choak- 
ed thereby. For it is a neceflary preparative to Trade, to keep the Na- 
tion in ſome kind of hunger after the Staple-Commodities, ſo as the main 
Stock be not too great to occupy, and yet to leave enough to uſe. But 
becauſe this Nation formerly had been, and as yet were, uſed too much 
_—_ Manufafures, the importing of which did debaſe the home-made 
anufactures, and diſcouraged that work ; therefore the Law was made 
to reduce the vanity of Apparel (which infected theſe times) to more So- 
briety. | | 
Soars delight in forein Commodities and ManufaCtures, is, doubtleſs, 
profitable both for Trade and Shipping ; ſoas what is Imported exceeds 
not what is Exported. For too much of that, makes the Domeſtick 
Commodity contemptible, the Nation poor, and the people want work ; 
becauſe it is a noted vanity of this Nation , That they love things far 
fetcht, and dear bought. As a cure therefore to this diſeaſe, Engliſh Cloth 43 E3 © 7+ 
by Law is enjoyned to be worn by all perſons under the —_ of a 
Lord ; and fo the former Inhibition of Importation of forein Cloaths was 
ſtrengthned thereby. And becauſe the Eng/iſh Clothiers ſhould not 
take advantage hereby to raiſe the price of their Cloaths to their own co- 
vetous pin ; therefore the Law allo ſetled a certain Price and Meaſure, 27 E. 3. c. 4 
and the fame before fale was to be allowed upon - view : and for the 7? rn eng 
goodneſs of the Cloaths , and perfe& working thereof , Laws were 50E. 2G 7 
—_— made againſt Exportation of all ſuch as were not perfe&tly 
made. 
A fourth ſtep to the advancement of Trade, was the compelling men 
to work ; for when publick employment calls men forth for ſervice in 
the Field , their mindes once in commotion, or upon the Wing, can hard- 
ly ſettle any where , or ſtoop to the Perk again, unleſs upon hope of 
prey or gain to be gotten thereby. Such were the times of Edward the 
Third, wherein partly for that cauſe, and partly for the ſcarcity of men 
left from the Sword and Peſtilence, not onely Workmen were _ and 
dear, but even the Maſs it ſelf waz grown ſtately, the private delights of 
Kings and great men, and ſcarce vouchſafing to be ſeen by common gaze, 
but at a great diſtance. The Prieſts had little Charity , and the Poor 
had as little Money ; ſo as no Penny , no Pater Noſter. A ſick and very 
crazy time queſtionleſs was it , when the Clergie were ſtately , and the 
Poor idle. ThePrieſts Wages for this cauſe are now ſetled; and they that 35E- 3 <- 8: 
would get much, muſt get many littles, and do much. But the greater 
ſore was amongſt the poorer ſort ; either they would not ſerve, or at ſuch 
wages as could not conſiſt with the price of the Cloahts,and the ſubſiſtence 5% 3s E. 3: 
of the Clothier.L, aws therefore are made to compel them to work, and 
to ſettle their Wages ; ſo as now it is as beneficial to them to ſerve the 
meaner ſort of Clothiers as the richer ſort: for the Maſter muſt give no 
_ nor the Servant take more ; and thus became labour currant in all 
Places. 


11 E.3.C.2,3» 
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A fifth means to advance Trade, was the ſetling of a Rule upon Ex- 
portation and Importation ; this wrought a double effe&, viz. The enri- 
ching of this Kingdom with forein Commodities, and the maintaining of 
Shipping ; which was and is a principal means, not onely of ſtrength un- 
to all Sea-bordering Countries, eſpecially regard being had to theſe threc 


Conſiderations. | | 
Firſt, That Importation does bring in more profit than Exportation diſ- 
burſeth. fp 
Secondly , That both Exportation and Importation be made by Ship- 
ping belonging to this Nation, ſo far as may conſiſt with the benefit of this 


Nation. 
Thirdly, That Exportation be regulated to the Overplus, ſaving the main 


Stock at home. The truth of the fr will be evident from thus ground ; 
That no Nation can be rich, that receiveth more dead Commodities from 
abroad than it can ſpend at home, or vend into forein parts, eſpecially 
if it be vended in its proper kind, and not in Money. And therefore 
the Laws provided, that no Merchant ſhould Export more Money than 
he Importeth; and what he doth Export muſt be of the new ſtamp, 
which it ſeemeth was inferiour in value to the old : yet the times may 
prove ſo penurious, that this rule may be waved for a ſcafon. 

The ſecond is no leſs beneficial ; for as it is in War, ſo in all Tradcs ; 
the greater the number is that is employed, the more effectual the iſſue 
will be : And therefore though it in the general be more beneficial, that 
all Exportation and Importation might be by our own Shipping; yet 
in regard times may be ſuch as now they were, that the Shipping of this 
Nation is more than ordinarily employed for the ſervice of the State : 
And that every Nation ſtriveth to have the benefit of Exportation by 
Veſſels of their own. 

And Laſtly, in regard the caſe may be ſuch, as Importation may be at 
a cheaper rate by forein Veſſels, and Exportation likewiſe may tor the 
time be more prejudicial to this Nation , if done by our own Shipping, 
than thoſe of other Nations: Therefore the courſe muſt be changed, 
ſo far forth as will ſtand with the occaſions of the State, and common 
profit of this Nation. And for theſe cauſes, and ſuch-like, in the times 
27E.3 Whereof we now treat, the Laws often varied. Sometimes no Staple- 
v4 farhy Commodity muſt be Exported in Engliſh bottoms ; ſometimes all muſt 
5 Rich.2.c. 8. be done by them ; and within a year again that liberty was reſtrained ; 
14 Rich-2.C-5 2nd after that, liberty given to Foreiners to Export as formerly. 

The third and laſt Conſideration is as neceſſary as any of the former : 

for if Trade be maintained out of the main Stock, the Kingdom in time 
muſt needs be hrought to penury, becauſe it is their Magazine. And for 
this cauſe it was provided, That all Wool ſhould remain at the Staple 15 
days, to the end it might be for the Kingdoms uſe : if any one would buy, 
they muſt do it within that time, otherwiſe it might be exported. 
The ſixth means of advancement of Trade, was the ſetling of the 
Staple ; for as it was an encouragement to the firſt eſtabliſhing of the Ma- 
nufacture, that the Szaples were let looſe ; fo when the ManufaQtures had 
taken root, the Szaple eſpecially now fixed to places within this Kingdom, 
brought much more encouragement thereto. 

Firſt, For preſerving a full Market. For whilſt the Commodity lies 
ſcattered in all places, the Market muſt needs be theleaner ; partly in re. 
card the Commodity lies in obſcurity,and partly becauſe when it is known 
where,yet it is not caſily diſcovered whether it be vendible or not; and 


beſides, 


27E. 3. 


31 E.3.C.8. 
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beſides, ſmall parcels arc not for every man's labour, and the greater are 
not for every man's money. | 2D 

Secondly, Staples are convenient for the ſtating of the general price of 
the Commodities , in regard the quantity of the Commodity is thereby 
the more caſily diſcovered, which commonly makes the price. And the 
quantity of the Commodity thus diſcovered, will not onely ſettle rhe 
price to it (elf, but ailo ballance the price of the Manufacture. 

Thirdly, The Saple having thus diſcovered the quantity of the Com- 
modity , will be a ready way to ſettle the quantity of the main Stock 
that muſt be preſerved, and regulate Exportation as touching the over:- 
plus. But it cannot be demied that the firſt and principat mover of the 
making of the Staple, was the benefit of the Crown : For when the 
Commodity was gone beyond the Sea, it 1mporteth not to the Subjects 
in Exgland, whether the ſame be ſold at one place, or more , or in what 
place the fame be ſetled, until the Manufacture was grown to ſome ſta- 
ture; and then the place became litigious. The benefit of Exportati- 
on, pretended much intereſt in the ſetling thereof beyond the Sea ; 
but in truth it was another matter of State. For when it was be- 
yond Sea, it was a moveable Engine to convey the King's pleaſure or 
diſpleaſure , as the King pleaſed ; for it was 2 great Eenefit to the 
Countrey or place where-eyer it fſetled ; or elle it moved or ſtayed 
according to the inclination of the People where it was, either for 
War or Peace. But on the contrary , the Intereſt of the people be- 
gan to interpoſe ſtrongly. And for theſe cauſes-the Parliament like- 
wiſe intermeddled in the place ; and thus the Scene is altered : Some- 
times it is beyond the Seas, in one place or in another : ſometimes 


in England. In Edward the Third's time , we find it ſometimes at 43 E. 3. c. r. 


Calis , ſometimes in England. In Richard the Second's time , we find 
it again beyond the Seas at Middleburgh ; thence removed to Calzs ; 
and after into Exgland. Where at length the people underſtood them- 
ſelves ſo well , that the Parliament ſetled the ſame; it being found too 
burthenſome for the Manufa&tures to travel to the Staple beyond the 


Seas, for the Commodity that grew at their own doors; beſides the 


enhanſing of the price, by reaſon of the Carriage, which falling alſo up- 
on the Manufactures, muſt needs tend to the damage of the whole King- 
dom. - | —_ 
This was one way indeed, and yet poſſibly another might have been 
found. For if a Computation had been made of the main Stock , and 
a Staple fetled within the Kingdom for that , and the overplus expor- 
ted to a Staple beyond the Seca, it might have proved no leſs commo- 
dious, and more complying. It is very true, that there are many that 
call for the Liberty of the people , that every man may fell his own 
Commodity as he pleaſes; and it were well that men would conſider 
themſelves as well in their Relations, as in their own Perſonal Re- 
ſpe&s. For if every man were independent, his hberty would be in like 
manner independent ; but fo long as any man isa Member of a Common- 
wealth, his liberty muſt likewiſe depend upon the good of the Common- 
wealth; and if it be not good for the Nation that every man ſhould ſell 
his own Commodity as he pleaſeth, he may claim the liberty as a Free- 
man, but-not as an Exgliſh-inan. Nor is that liberty juſt, ſo long as his 


12 R.2.C. 16. 
14 R. 2.C. II. 


Country hath an intereſt in his Commodity for its fatety and weltare, as 


in his own perſon. Ido not aſſert the manner of buying the Staple-Com- 
modities by Merchants of the Staple, to ſell the ſame again in kind for 
LEY their 
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their private advantage. Divers limitations muſt concur, to fave it from 
an unlawful ingroſſing ; nor doth it appear to me that the Staplers in 
theſe times uſed ſuch courſe, or were other than mere Officers for the 
regulating of the Staple , in nature of a Court of Piepowders belong- 
ing to ſome Fair or Market. Nevertheleſs, I conjecture that it may 
well be made evident from principles of State, that Marts, Markets, and 
Staples of Commodities, that are of the proper Off-ſpring of this Na- 
tion, are as neceſſary to Trade, as Conduits are to places that want 
Water. 

The ſeventh and laſt means that was ſet on foot in theſe times for the 
advance of Trade, was the regulating of the Mint, and the current of 
Money. This is the life and ſoul of Trade : for though exchange of 
Commodities may do much, yet it cannot be for all, kecaule it is not 
the lot of all to have exchangeable Commodities, nor to work for Ap- 
parel and Vi&tual. Now in the managing of this trick of Money, two 
things are principally looked unto: Firſt, That the Money be good and 
currant. Secondly, That it ſhould be plentiful. As touching the excel- 
lency of the Money , ſeveral Rules were made, as againſt embafing of Mo- 
ney, againſt forein Money not made currant, againſt counterfeit aud falſ? 
Money. For according to the goodneſs of the Money, ſo will the Trade 


| be: more or leſs : For the Merchant will rather loſe in the price of his 


S E. 3.C. 2, 3» 
17 Rich 2.C.1. 


27 E. 3. 


18 E. 3. C. 6. 
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Commodity in Money, than in exchange for other Commodity ; becauſe 
the value thereof is leſs certain, and the Tranſportation more charge- 
able. 

Secondly, as touching the plenty of Money, that is as neceſſary to the 
advance of the Trade, as of the goodneſs of it. For according to the 
plenty thereof will be the plenty of the ManufaCtures , becauſe Handi- 
crafts-men having no Commodities but their labour , cannot work for 
exchange, nor can exchange ſupply Rents and maintenance to the grea- 
ter ſort of people. To this end therefore it is provided againſt melting 
of Money, and Exportation of Silver and Gold. And yet, to encou- 
rage or not diſcourage Importation of Silver and Gold , liberty was gi- 
ven to every man to Export ſo much as they did Import, provided that 
what they carry away muſt be of the new ſtamp, or Minted in this Na- 
tion. By this means Bu/l;zon came in with probability that much there- 
of would remain in the Nation in lieu of Commodities exported ; or if 
not the greater part , yet at leaſt the Mnt gained, and that was ſome be- 
nefit to the Nation. 

Thirdly, for the fuller currance of the Money, the Iſſue was eſtabliſhed 
in ſeveral parts of this Kingdom, according to the ancient cuſtom ; and 
this was advantageous both to the Mint, and to the Szock of Money in 
the Kingdom. This eſtabliſhment was with this difference, that though 
the Mint was ſetled by the Parliament, yet the Exchange was left to the 
Dire@ory of the King and his Council. Becauſe the Exchange is an un- 
certain thing, ſubject to ſudden alteration in other Nations, and it is ne- 
ceſlary that in this Country it be as ſuddenly ballanced with the Ex 
change in other Countries, or in a ſhort time the Nation may reccive ex- 
tream damage. In regard whereof, and many other fuddcn exigencies in 
Trade, it ſeemeth to me convenient , that a particular Council were c- 
ſtabliſhed for continual influence into all parts of theſe Dominions, to 
take into conſideration the quantity of the Staple-Commodities neceflary | 
to be retained asa Stock at home, tor the uſe ot the people, and the Ma- 
nufactures ; and accordingly to ballance the trade of Exportation and 

Impor- 
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Importation , by opening and enlarging, or ſhutting and ſtraitning the 
Stream, as occaſion doth require. 

And laſtly, to watch the courſe of the Exchange in forein parts, and to 
parallel the courſe thereof in this Land thereto. For otherwiſe the pub- 
lick muſt neceſſarily ſuffer, ſo long as private men ſeek their own particu- 
lar intereſts onely in their courſe of Trade. 


C H A P. VIIE 
Of Legiance, and Treaſon , with ſome Conſiderations upon Cal- 


vin's Caſe. 
S Times change Manners, ſodo Manners change Laws. For it is the 

A wiſdom ofa State,when it cannot over-rule Occaſion, to purſue and 
turn it to the beſt iſſue it can. Malritude of Laws therefore are not ſomuch a 
ſore to the people, as a ſymptome of a, ſore people. Yet many times Laws are faid 
to be many,whenas they are but one, branched into many particulars, for 
the clearing of the peoples underſtanding, (who uſually are not excellent 
in diſtinguiſhing) and fo become as new Plaiſters made of an old Salve, for 
Sores that never brake out before. Such fore times were theſe whereof 
we now treat, wherein every touch made a Wound , and every Wound 
went to the Heart, and made the Category of 7reaſon ſwell to that big- 
neſs, that it became an individuum vagum, beyond all rule, but the pre- 
ſent ſence of timorous Judges, and a touchy King. Thus were many of 
the ignorant and well-meaning people in an hideous danger of the gulf 
of forteiture, before they found themſelves nigh the brim. 

All men do agree that 7reaſon is a wound of Majeſty ; but all the doubt is, 
where this Majeſty reſteth originally, and what is that Legzance which is 
duc thereto, the breach whereof amounteth to ſo high a cenſure : for 
ſome men place all Majeſty in one man , whom they call an abſolute Mo- 
march : Others, inthe Great men: And others, in the People ; and ſome 
in the concurrence of the Xing and body of the People. And it is a wild 
way to determine all in one Concluſion , whenas 'the fame dependeth 
wholly upon the conſtitution of the Body. Look then upon England in 
the laſt poſture, asthe rigider ſort of Monarchical Politicians do, and Ma- 
jeſty wil never ben glory, but in the concurrence of the King and Parlia- 
ment, or Convention of Eſtates ; and ſo upon the whole account it will 
be upon the People, whoſe welfare is the ſupream Law. Rome had Kings, 
Conſuls, Diftators, Decemviri, and Tribunes,long, before the Orator's time ; 
and hefaw the foundation of an Empire, or perpetual DiCtatorſhip, in the 
perſon of the firſt of the Czſars: any of all which might have chal- 
lenged the ſupremacy of Majeſty above the People. And yet the often 
change of Government ſhewed plainly that it reſted upon another pin ; 
and the Orator in expreſs words no leſs ; when ſpeaking of the Majeſty 
of that Government , he allotteth it not to thoſe in chief command , 
but defineth it to be magnitudo populi Romani. Afterwards, when the 
pride vi the Emperours was come to its full pitch in the times of Augs- 
ſus and Tiberius, an Hiftorian of thoſestimes, in the Life of 7;berius, tells Cic. partir. 
us, That he declared the bounds of Treaſon to be determined in Three parti- Sf a 
cular inſtance; of Treachery againſt the Army ; Sedition amongſt the Peo-ſtatem populi 
ple; and violating the Majeſty of the People of Rome : In all which, menoman! minu- 


iſſer, Tacit. 
WECTCE An. 1. 
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were not puniſhable for words , but tor a&tions and endeavours. I do 
not herein propound the Government of the Roman Empire as a model 
for England , but 4 majori may conclude, that if the proper ſeat of Ma- 
jeſty was in the people oft Rowe when Empcrours were in their fulleſt 
glory, it is no defacing of Majeſty in Eng/and to ſeat it upon the whole 

ody, from whom the fame is contracted in the Repreſentative , and fo 
| much thereof divided unto the perſon of the Xing, as any one Member 
is capable of, according to the work allotted unto him. Theſe ſeveral 
feats of Majeſty making alſo ſo many degrees, do alſoimply as many de- 
orees of wounding : for it is written in Nature, That the offence tending 
to the immediate deſtrufttion of the whole body, is greater than that which 
deſtroyeth any one Member onely; and when the written Law maketh it 

T1 04h 8 to compatls the deſtru&tion of the Xing's Perſon , it leaveth it ob- 

vious to common ſence, that it is a higher degree of Treaſon to compaſs 

| the deſtruCtion of the Repreſentative ; and above all,to deſtroy the whole 
body of the people + Crimes that never entred into the conceit of wicked- 
nels it ſelf in thoſe more innocent times ; much leſs faw they any cauſe 
to mention the penalry by any written Law. Nevertheleſs, becauſe ma- 


the danger of the _ and honour of Kings; and yet on the other ſide 
they ſaw that in ſuch caſes of 7reaſox the King's honour was made of 
reaching Leather, and might caſily be ſtrained within the compaſs of a 
j | wound of Majeſty : therefore Edward the Third, imitating 7iberius, redu- 
# ced the crime of wound of Majeſty in the Perſon of the King, into certain 
= particular inſtances, out of the compaſs whereof the Judges of the Law 
| in ordinary courſe muſt not determine Treaſon. Theſe concern either 
25 E. 3. ſtar. the ſafety of the Perſon of the King , or of the Succeſſion in the Royal 
it RY Throne : Or laſtly, the ſafeguard of the publick Right by the Broad and 
j Privy. ſeal, the value of Money, and by perſons in matters of Judicature 
judicially preſiding ; all of them retle&ting upon the Xing, conſidered in 
his politick capacity. For otherwiſe many crimes might have been men- 
tioned, more fatally refle&ting upon the Xing in his nararal capacity, which 
nevertheleſs are omitted, as not worthy of ſo high a cenſure. Other 
17 R-2.11. 20, Treaſons are left to the determination of the Parliament as occaſion ſhould 
o_ offer it ſelf , whereof divers examples of a new ſtamp occurred within 
3R.2.n. 18. . R . 
22 Al. pl. 2g. forty years next enſuing, which were of a temporary regard, and lived and 
| Stat. 11 Re 2. ofjed with the times. 
| To theſe two notions of Majeſty and Treaſon, I muſt adde a third, cal- 
| led Legiance ; for it is that which maketh Majeſty to be ſuch indeed, and 
lifteth it into the Throne, and whereof the higheſt breach makes Trea- 
ſon. And becauſe that which hath keen already faid refle&teth upon an 
Opinion, or rather a knot of Opinicns ( for I find them not punctually 
- adjudged ) in Cafvir's Caſe , I muſt a little demur to them , becauſe as 
their lence is cotnmonly taken, it alters the fundamental nature of the 
Government of this Nation from a Common-wealth to a pure Monarchy. 
In handling of this Caſe,the honourable Reporter took leave to range in- 
to a general diſcourſe of Legjance, although not dire&tly within the con- 
cluſion of the Caſe ; and therein firſt ſets down the general nature there- 
of, That it is a mutual bond between an Engliſh King and his people ; and then 
more particularly ſets forth the nature of this hoxd in the ſeveral duties 
of obedience and fealty, fol. 5. a. and thoſe alſo in their ſeveral properties, 
viz. Natural, Abſolute, fol. 7. a.due to the King omni,ſol;,& ſemper, to. 12. a. 
in his »atural and not publick capacity, fol. 10. a. Whereas he faith , this 
bond 
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ny fad examples had occurred within the memory of this preſent Age, of. 
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bond is #atural, he meancth that it is due by birth, fol. 5, a. By abſolute 


(if I miſtake him not ) he meaneth, that 1t is z»definite, fol. 5. b. viz. not 
circumſcribed by Law, but above Law, and before Law, fol. 13. a. and that 
Laws were after made to enforce the ſame by penalties, fol. 13. b. and there- 
fore he concludeth that this /egiance 7s immutable , fol. 13. b. and fol. 
I4. 4. | 

Thus having ſtatcd the point as truly as I can, both for the nature of 
Legzance, and the object thereof, viz. the Xing, and not the People, other- 
wiſe than in order to the ſafety and honour of the King's perſon, conſi- 
dered in his #atural capacity as he is a man; T ſhall in the next place exa- 
mine the grounds as they are ſeverally-ſet down , and therein ſhall lead 
the Reader no further than the Reporters own conceſſions. Not trou- 
bling the Reader with any doubt, whether this Boxd conſiſts in obedience 
onely, or in that fealty: and in all, ſhall ever be mindful of the honour 
of that Pen with which Ihave to deal. 

Firſt, whereas it is ſaid, that Engliſh Legiance is natural, and grounded 
upon the birth of cach party. within the Kings Dominions and prote- 
tion, it needeth no debate , fo as the ſame be taken ſano ſenſa, viz. for a 
qualified Legjance, without thoſe ſublimitics of abſolute , indefinite, immu- 
table, &c.. tor otherwile it ſuch a high ſtrain of Legzance be due from 
every Engliſh man by birth; then all the Magua Charta, or Laws concer- 
ning the Liberties of the people,come too late to qualifie the fame, becauſe 
they cannot take away the Law of Nature, fol. 14. a. And thus the party 
once born Engliſh, mult for ever remain abſolutely obliged to the King of En- 


gland, although haply he lives not two Months under his proteCtion all 


his enſuing life-time. 

Secondly, the Legzance of an Engliſh-mas to his King, ariſeth from that 
civil Relation between the two Callings of Xing and Subjeft, and therefore 
it is not a natural bond which cannot be taken away. The firſt is true,by 
the Reporter's own conceſſions; Protedtio trahit ſubjeftionem, & ſubjettio 
; proteitionem ; 1o he faith, fol. 5. a. fol. g. b. and theretore though it be gran- 
ted that Magiſtracy in general is from Nature, as he faith, fol. 13. a. yet 
of weak birth is that interence which he maketh, viz. That Engliſh Ale- 

zance is a principle in Nature. Unlels it be alſo admitted, that all men on 
Earth that ſubmit not to Engliſh Legzance do fin againſt Nature. The dif- 
ference then will ſtand thus; Magzſtracy is founded in Nature, therefore 
Legiance alio. But Engliſh Magiſtracy is from Civil conſtitution, therefore 
is Engliſh Legiance of the like nature. In the next place the Reporter 
faith, that before any Municipal Law was made, Kings did dare jura; and 
he mounts as high for an example as the 7rojans Age, by the Teſtimony 
of YVirgzl. But I believe he intended not much ſtrength in this , ſeeing 
it is well known by any that knows the Scriptures, that there were Mu- 
aicipal Laws given, and that concerning the Office of a King, by Moſes, 
which were more ancient than thoſe of 7roy, and long before the time of 
Virgil, who neither tells us in what manner thoſe 7rojan Laws were made, 
though the Kings gave them : nor if all were according to the Repor- 
ter's ſence, 1s the teſtimony of a Poet ( who ſometimes uleth his Poetica 
licentia ) to be taken in terminis. 

In the next place, the Reporter voucheth the Teſtimony of Forteſcue, c. 
I2,& 13. which is as abſolutely oppoſite to the main point in hand, as any 
Pen can declare : For he tells us of divers ſorts of Kingdoms,ſome gotten by 
Conqueſt , as thoſe of Nimrod and Belus, &c. But, faith he, 7here is a 
Kingdom politick, which is by the aſſociation of men by conſent of Law, making 
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yn chief, who is made for defence of Law, and of his Subjefts Bodies and 


Eſtates, and he cannot govern by any other power ; and of this nature, faith 
he, the Kingdom of England is, fol. 30, 31, 32. A ſecond piece of the 
foundation of this opinion of the Reporter is taken ab inant ; it is a vain 
thing, faith he, to preſcribe Laws, but where by Legjance foregoing, people are 
bound to obey. But this compared with the words of Forteſcue, formerly 
mentioned, falls of it ſelf to duſt ; and therefore I ſhall not turther enlarge 
concerning it. 

Thirdly, The Reporter brings in, to help the matter, the conftnt of the 
Law in elder times, by certain Caſes vouched to that purpoſe ; the firſt 
concerning the Leg/ance of Children to Parents ; which cometh not to this 
caſe, becauſe it is a Legzance of Nature ; and this Legiance whereof we 
ſpeak, is yet under a litigious Title : And I ſuppoſe will in the concluſion 
be found to reſt onely upon a Czvil conſtitution ; therefore T leave that. 


'The ſecond is, That a man attainted and outlawed, is nevertheleſs within the 


King's protettion; for this (faith the Reporter) is a Law of Nature, Indele- 
bils & immutabilis, and neither Parliament nor Statute can take this power 
away, fol. 13. 6.14.a. And therefore the Reporter concludes, That as 
well the Legiance of the Subjet, as the Proteition of him by the King, are 
both of them from the Law of Nature. An opinion that ſpeaks much mer- 
cy, yet it ſeems ſtrange, conſidering the Pen : for if it be a Law of Na- 
ture, and immutable, tor the King to proteCt perſons attainted, then muſt 
no ſuch perſon ſuffer ; for if he be under the King's proteCtion, that be- 
ing by a Law of Nature, cannot be changed by any poſitive Law, as the 


Reporter faith ; nor can the King be ſo bound by any ſuch Statute , but 


by a on obſtante he can fet himſelf at liberty when he pleaſeth : and 


* then the iſſue will be this, The King hath a natural power to pro- 


teCt the perſons of Law-breakers from the power of the Law, therefore 
much more their Eſtates ; and then farewel all Law, but this of the Xings 
natural Proteftion. I lay that theſeare of a high ſtrain, conſidering what 
the Reporter ſpeaketh elſewhere. But to purſue his inſtance, he faith, 
That the King hath power to proteft an attainted perſon : That if any man 
kill him without warrant, he is a Man-ſlayer ; and. yet this perſon attainted 
hath loft the legal proteAion. It is true, yet not to all intents ; for by the 
Sentence of the Law, his life is bound up under the Law of that Sentence, 
viz. That he muſt not ſuffer in other manner than the Sentence determineth, 
nor before Warrant of Execution iſſue forth to that end. And notwithſtan- 
ding the Sentence, yet the Law leaveth him a liberty of Purchaſe, or In- 
heritance, though to the uſe of the Crown ; and therefore in ſome reſpe&ts 
the Law protects his perſon ſo long as he lives, and the King's natural Pro- 
teftion is in vain in ſuch caſes. | 

Laſtly, ſuppoſe the King hath a power of Nox oh/tante, if the fame be 
allowed to him in a limited way by the Law,it is no Argument to prove the 
King's natural power , which is driven at under zatural Legzance , much 
leſs if it cannot be made forth that the Law doth allow any ſuch power 
of Non obſtante at all; but by the iniquity of the times, permitteth the 
fame to ſubſiſt, onely to avoid Contention , as it came into this King- 
dom by way of Uſurpation. And thus I have onely diſcovered the Foun- 
dation of this firſt Qualification, which I ſhall onely leave naked, ſup- 
poſing that no man ſeeing it, will build at all thereupon. 

The ſecond Property that cometh to be confidered is, That Engliſh Le- 
giance is abſolute, fol. 5. b. fol. 7. a. which is a word of a vaſt extent, ſer- 
ving rather to amaze men's apprehenſions than to enlighten them. on 

there- 
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therefore the Reporter did well not to trouble himſelf or the Reader in 
the clearing or proof thereof, but left the point rather to be believed than 
underſtood ; nor ſhall I in the Negative. For God himſelf can have no 
other Legiance from an Engliſhman , than abſolute Legzance ; and Kings 
being ( as other men ) ſubject to erre, eſpecially in this point of Prero- 
gative are much rather ſubject thereto, being miſled by ſuch DoCtrines as 
theſe are. The Scripture determines this point, and cuts the knot in fun- a. 14. 19. 
der. | 

The third property of Engliſh Legzance which the Reporter inſiſteth 
upon, is, that it is indefinite ; which he explaineth to be Proprium quarto 
mode , 1o as it is both 7niverſal and Immutable, fol. 5. b. fol. 12. and xet- 
ther defined by Time, Place, or Perſon. As touching the Time and Perſon, 
the Reporter enlarged not at all, therefore I ſhall onely leave the Rea- 
der to chew upon the point, ſuppoſing himſelf in the firſt times of Ed. 
ward the Fourth, when Henry the Sixth was then alive; and let him re- 
ſolve to which of them his Legzance had been due, conſidering them 
both in their natural capacity, as the Reporter would have it. Bur as 
touching the place, it 15 reported that Engliſh Legjance is not onely due 
from an Engliſh man to an Engliſh King in England ; but in all places of 
the Kings Dominions, though otherwiſe Forein, as to the power of the 
Law of England. Yea, faith the Reporter, as far as the Kings power of 
protection doth extend. And yet this had not been enough, if the Premi- 
ſes be granted : For if this Legzance whereof we ſpeak be abſolute, and 
omni, ſoli, & ſemper, then it is due to the King from an Engliſh man ubivis 
Gentium. Nevertheleſs, to take the Reporter in a moderate ſence, it is 
worth conſideration, whether Engliſh Legzance in the days of Edward the 
Third extended as far as the Kings power of Protection , whenas he had 
the Crown of France in a Forein right to that of Exg/and. In this the 
Reporter is extreamly poſitive, upon many grounds which he inſiſteth up- 
ON. 

Firſt, he faith, that YVerus and Fidelis are qualities of the mind, and can- 
not be circumſcribed within the predicameng of Z/4:; and upon this 
ground he might conclude, that this Zegzaxce is due to the King from an 
Engliſh man all the world over, as well as in all the King's Dominions. Bur 
concerning the ground , it may be denied : for though ſimply in it elf . 
continnd as a notion, Verity or Fedility are not circumſcribed in place ; 
yet being qualities of the Soul, and that being in the Body, in relation 
thereunto, it may be in the predicament of 24; : for where-ever that 
Body and Soul is, there is Faith and Truth according to its model ; which 
though not abſolute and indefinite, yet if according to the Laws of the place 
wherein the man is, heis truly faid to be Yerus& Fidels. | 

Secondly, The Reporter argueth, that the King's ProteCtion is not /ocal, - 
orincluded within the bounds of Erg/and, therefore allo is not the Le- 
giance : for, Proteftio trahit Legiantiam, & Legiantia Proteftionem. Had 
this reaſon been formed into a Syllogiſm, it had appeared leſs valua- 
ble; for. the ProteCtion of an Engliſh King , qua talis, of an Engliſh 
man , 1s local, and included within the bounds of the Kingdom. But 
if the fame King be alſo King of France, or Duke of Aquitane, and 
an Engliſh man ſhall travel into thoſe parts, he is ſtill under the 
ſame King's protection, yet not as King of England, but as King of - 
France, or Duke of Aquiraue. Otherwile, let the party be of France, or 
Aquitans, or England, all is one, he muſt be ( whether French or Engliſh ) 
under an wnlimited abſolute Proteftidn , without regard had to the 

M m Cuſtoms 


The Government of 3 a 4 F Kings of England. 


Cuſtoms or Laws of the place; yea, contrary to them, which I believe 
the Reporter never intended to affirm. 


Thirdly,” The Reporter falleth upon the matter in fait, and tells us, that 
the King of England did many times, De facto, grant Protections to per- 
ſons in places out of the Engliſh Confines ; and it will not be denied. But 
never was any abſolute DP indefinite ProteCtion ſo granted : for the Pro- 
tefion extends to defence from injury , and all injury is tobe expounded 
and judged according to the Laws of the place. Nor do any of the Pre- 
cedents vouched by the Reporter clear , that the King of England did 
grant, as King of Exgland, Proteftion to any Ergli/hman in any parts of 
the King's Dominion beyond the Seas , which was not qualified accor- 
ding to the Laws and Cuſtoms of that place. Eipecially it being appa- 
rent , that an Eng/iſh King may hold Dominion in Foreign parts, in Le- 
glance under a Foreign King ; as Edward the Third held the Dutchy of 
Guien ; and therefore cannot grant abſolute Protefion in ſuch place, nor re- 
ceive abſolute Legiance from any perion there being; 


Fourthly, The Reporter faith, That the King of England hath power 
to command his Subje&ts of England to go with him in his Wars, as well 
without the Realm of Ergland, as within the fame ; therefore the Le- 
giance of an Engliſhman to his King, is indefinite, and not /ocal, or circam- 
ſcribed by place, or within the Kingdom of England. Although the firſt 
of theſe be granted, yet will not the inference hold ; for poſſibly this 
may ariſe from the conſtitution of a poſitive Law, and not from natural- 
or abſolute Legjance ; nor doth any Authority by him cited, juſtifie any 
ſuch Legiance. But I cannot agree the firſt ; for it is not true, that the 
King hath any ſuch power from his own perſonal intereſt ; nor doth the 
authority of former Ages warrant any ſuch matter. For a fuller diſqui- 
ſition whereof, I ſhall reter the Reader to the Eleventh Chapter enſuing, 
becauſe the whole matter concerning the Militia cometh there to be handled 
in courſe. ; 


Fifthly, To cloſe up all the reſt , the Reporter brings The 7c m_ of 
the Fudges of the Common Law, out of the Teſtimony of Hengham ; where- 
in an Aftion was brought by a French woman againſt an Engliſh man, who 
refuſed to anſwer, becauſe the Plaintiff was a French woman, and not of the 
Legiance or Faith of England. This was diſallowed by the Judges, be- 
cauſe Legiance and Faith was referred to England , and not to the King. 
Thereupon the Defendant averred, that the Plaintift is not of the Ze- 
giance of England, nor of«the Faith of the King : And upon this Plea 
thus amended, the Plaintiff gave over her Action. 'The Reporter from 
hence obſerveth, that Faith and Legzance is referred to the King indefinire- 
ly and generally, and therefore it is ſo due to him. The reaſon might 
have had more force, had the Object of Allegiance, or the nature there- 
of, been the point in queſtion ; but neither of them coming to debate, 
and Allegiance being ſubjected to England, and Faith to the King, I fee 
not what more can be concluded trom hence, but that Alegzance from 
an Engliſh man 1s due to England, and Faith to the King; which I ſuppoſe 
mult be intended to be in order to that Allegzance ; becauſe by the for- 
mer Plea England had them both, and the King was wholly left out in the 
Caſe. Nevertheleſs, I rather think that the preſent point in controverſie 
will receive little light herefrom on: either part. | 
We 
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We are now come to the fourth property of Engliſh Legzance, that it is 
due to the King's Nataral Capacity, and not to his Politick Capacity or 
due to the Office of a King, in regard of the Perſon of the Man, and not 
ro the Perſon in regard of the Office, fol. Zo. And becauſe this is of no 
ſmall importance, neither eaſily underſtood, nor granted : Therefore he 
backeth his Opinion by many reaſons. 


Firſt, he faith, that the King ſweareth to his SubjeCts in his Nataral Ca- 
pacity, therefore the Subjects twear to him in his Natural Capacity: This 
reaſon was intended to be taken from Relatives, and then it ſhould have 
been thus : A Xing doth ſwear to his Subjetts in their Natural Capacity, 
therefore Subjeits ſwear to a King in his Natural Capacity. But it being 
otherwile, it is miſtaken, and proves not the Point. Yetif we ſhould take 
. the Reporter, in ſano Senſu, there is no queſtion but the Oath is made to 

the Natural Capacity ; yet not Terminative, more than the Oath of the 
*Tenant to his Lon which this Author pleaſcth to couple with the mutu- 
al dependence between King and Subjet, fol. 4. b. 5. a. Nor doth the Oath 
of an Engliſhman bind him to the Obedience of all, or any Commands, 
which the King ſhall give inrelation onely to his Natural Capacity, or if 
oppoſition to his Politick Capacity : Nor will the Reporter himſelf allow 
- that the Politick Capacity of the King, can be ſeparate from his Natural Ca- 
pacity, fol. 10. And yet it is evident that a King may in his Natural Ca- 
 pacity coramand that, of which his Politick Capacity cannot give Allow: 
ance. : 


The ſecond reaſon of this Opinion, is taken from the nature of Treaſon, 
which faith the Reporter is committed againſt the Natural Perſon of the 
King ; and this is againſt due Legiante, according to the form of Indict- 
ments in that Caſe provided. This is not 4demonſtrative, becauſe that 
crime which is done againſt the Nazeral Perſon of a Man, may as well ex- 
tend to it in relation to his Place or Office; and ſo may Treaſon be plot- 
ted againſt the Natural Perſon of a King, as he is Xing: neither is there 
any other difterence between the murther of a Xing, and a private Man, 
but only in regard of the Place and Office of a King, which makes the mur- 
ther of him Treaſon. For which cauſe all Indi&tments that do conclude, 


Contra Legiantie debitum, doas well alſo conclude Contra Coronam & Drg- 


nitatem, &c. 

The third reaſon 1s this ; A body politich can neither make nor take 
Homage, 33. H. 8. Bro. tit. Fealty : Therefore cannot the King in his Po- 
litick Capatity take Legiance. The firſt muſt be granted only ſub modo : 
for though it cannot take Zomage immediately, yet by the means of the 
Natural Capacity, it may: take ſuch ſervice. And therefore that Rule 
holds only where the Body Politick is not aggregate, and not one Perſon 
in ſeveral Capacities;for the Tenant that pertorms his ſervice to his Lord, 
performs the ſame to his Lord in his Natural Capacity, but it 13 in relation 
to his Politick Capacity, as he is his Lord. For Lord and Tenant, King and 
Sxbje, are but Notions, and neither can give nor take ſervice ; but that 
Man that is Lord, or Tenant, or King, or Subje&t,” may ; even as the 
power of proteCtion is 11 2 King, riot as he is a Man, but asa King. 

The fourth reaſon is this': 'The King's Natural Perſon hath right in 
the Crown by Inheritance, therefore alſo in the Legiance of the Sub- 
ject. This is the ſtrength { as nigh'asT can: collect ) of that v—__ ſet 
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down as aſixth reaſon ; but Imake it the fourth : becauſe the third, as I 
conceive, is but an illuſtration of the ſecond ; and the fifth is upon a ſup- 
poſal of a Fides fita ; whereas that Faith of an Engliſh Subject, which 
is according to Law, is the truer of the twain. Bur to the ſubſtance of 
this fourth reaſon : If the firſt be granted, yet the Reporter cannot attain 
his concluſion ; for the King may in his Natural Capacity have right to 
the Crown by Inheritance , and yet not right in the Legzance of his Sub- 
je&s, otherwiſe than in the right of the Crown. As in the caſe of Lord 
and Tenant , the Lord may inherit the Lordſhip in his Natural Capaczty , 
but the ſervice is due to him asLord , and not as by Inheritance in the 
ſervice in the abſtract. And though it be granted, that the Legzaxce to 
a King is of a higher ſtrain than that of a Tenant to his Lord, fol. 4.. 5. 
a. yet doth the Reporter bring nothung to light, to prove them to be of 
a different Nature in this regard. 

The fifth and laſt reaſon that cometh to conſideration, is, from a Teſti- 
mony of the Parliament ; for it is faid , That this damnable Tenet of Le- 
giance to the King in his Politick Capacity, is condemned by two Parliaments : 
But in truth I can find but one under that Title, that mentioneth this O- 
pinion, and that is called Exilium Zugonis , which in ſum is nothing elle , 
but Articles containing an enumeration of the particular offences of the 
two Spencers againſt the State, and the Sentence thereupon. The offen- 
ces are, For compaſſin to draw the X, Ing by Rigour, to Govern according to 
their Wills : for +7 Anibak him from hearkning to the advice of his Lords : 
for hindring of Juſtice, and ——_ ; and (as a means hereunto) they cau- 
ſed a Bill or Schedule to be publiſhed,containing, That Flomage and Legiance 
is due to the King, rather in relation to the Crown, than abſolutely to his Per- 
ſon ; becauſe no Legance is due to him, before the Crown be veſted upon him : 
That if the King do not Govern according to Law, the Lieges in ſuch caſe are 
bound by their Oath. to the Crown, to remove him either by Law or Rigour, 


This is the ſubſtance of the Charge ; and upon this exhibited in the 
Lords Houſe,the Lords,ſuper ftotam materiam,baniſh them before their Caſe 
1s heard, or themſelves had made many appearance thereto. So as to the 
matter of this Schedule (which contains an Opinion ſuitable to the point 
in hand, with ſome additional aggravations) the Parliament determineth 
nothing at all : but as to the publiſhing of the fame, to the intent to 
gather a party, whereby they did get power to att other enormities men-_ 
tioned in the Charge. And in: relation to thoſe enormities, the Lords 
proceeded to ſentence of Baniſhment ; all which was done in the preſence 
of the King , and by his diſconſent , as may appear by his diſcontent there- 
at, as all Hiſtorians of thoſe Aﬀairs witnels. And it is not prokable that 
the King would have been diſcontented with the proceedings of the Lords 
in aſſerting the Prerogative of a King, in that manner of the Schedule, if 
he had perceived any ſuch thing in their purpoſes. Add hereunto, that 
the Lords themſelves juſtified the matter of the Schedule in their own 
proceedings, all which tended to enforce the King to govern according 
to their Counſels, and otherwiſe than ſuited with his good pleaſure. By 
force they removed Gaveſton from the King's preſence formerly, and at: 
terward the Spencers, in the ſame manner : So they removed the King 
from his Throne, and not long after out of the World. , 

Laſt of all, I ſhall make uſe of one or two Conceſſions, which hat 


_ paſſedthe Reporter's own Pen (in this diſcourſe of his) for the maintaining, 


that the Legzance ofan Engliſhman, is Neither Natural, nor Abſolute, nor 
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Tndefinite, nor due to the Natural Capacity, but qualified according unto 
Rules. | 

The firſt is this : Engliſhmen do owe to their Kings,Legiance according to 
their Laws ; therefore it is not Natural, or Abſolute, or Indefinite. The 
inference is neceſflary : for the latter is boundleis,and Natural ; the former 
is limited, and by civil Conſtitution. If any breach therefore of Engliſh 
Legiance be bounded by Law, then the Legiance of an Exg/iſh man is cir- 
cumſcribed, and not Abſolute, or Natural. The major propoſition is 
granted by the Reporter,who faith, that the Municipal Laws of the King- 
dom, have preſcribed the order and form of Legal Legiance, fol. 5. b. And 
therefore if by the Common Law, the Service of the King's Tenant, as of 
his Mannor, be limited, how can that conſiſt with the abſolute Legiance 
formerly ſpoken of, which bindeth the Tenant, being the King's Subje&t, 
to an Abſolute and Indefinite Service 2 Or if the Statute-Laws have ſet- 
| Ted a Rale, according to which each Subject ought to go to War in the 
King's ſervice beyond the Sea, as the Reporter granteth, fol. 7. & 8. then 
cannot the Legiance be abſolute to bind the Subje&t to go to War accor- 
ding tothe Kings own pleaſure. 

Secondly, Aa Engliſh King's protection of his Subjetts, is not Natural, 
Abſolute, Indefinite, nor Originally extendeth unto them in their Natural 
Capacity : therefore is not the Legiance of an Eng/iſh SubjeCt to his King, 
Natural, Abſolute, Indefinite, nor Originally extendeth to the King, in 
his Natural Capacity, | ; 

The dependence of theſe two reſteth upon the Reporters own words, 
who tells us, that Protefio trahit Subjeftionem, & Subjetio Protetionem ; 
Prote&tion draws with it SubjeCtion, and SubjeCtion draws with it ProteCti- 
on, ſoas they are Relata, and do prove mutually one anothers Nature, 
fol. 5. a. And in the fame Page (a few linespreceding) he ſhews why this 
Bond between King and Subjett is called LZegzance, becauſe there is a reci- 
procal, and double Bond : for as the Subject is bound in Obedience to the 
King, ſois the King bound to the Subjett in protefion : But the King is not 
Naturally bound to protect the people, becauſe this Bond begins not at his 
Birth, but when the Crown ſettles upon him. | 

Thirdly, This ProteCtion is not abſolute, becauſe the King muſt main- 
tain the Laws, fel. 5. a. and the Laws do not protett abſolutely, any man 
that is a breaker of the Laws. T2 

Fourthly, This proteCtion is not Indefinite, becauſe it can extend no 
further than his power, and his power no further than his Dominions, fol. 
9. b. The like alſo may be inſtanced in continuance of time. 

Laſtly, The King's protection extendeth not originally to the Natural 
Capacity, but to the politick Capacity ; therefore till. a Foraigner cometh 
within the King's Legiance, he cometh not within his prote&tion: And 
the uſual words of a Writ of Protection ſhews, that the party protected, 
muſt be in O#ſequio noſtro, fol. 8. a. The ſum then is, that as proteion of 
an Engliſh King, ſo neither is Legiance, or Subjeftion of an Engliſhman, Natu- 
ral, Abſolute, Indefinite, or_ terminated in the Natural Capacity of the King. 
And to make a full perio{o the point, and make the fame more clear, 
I ſhall inſtance in one Precedent that theſe times of Edward the Third 
produced. The former Exg/iſh Kings had Title to many Territories in 
France, but Edward the Third, had Title to all the Kingdom. ' And be- 
ing poſſibly not ſo ſenſible of what he had in poſſeſſion, as of what he had 
not ; He WY France in ſuch a way, and with that ſucceſs, that in a lit- 


tle time h the higheſt ſeat therein, and ſo brought much honour » 
| the 
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the Engliſh Nation ; and more than ſtood with the ſafety of the Kingdom. 


For in the union of two Kingdoms, it is dangerous for the ſmaller, lelt it be 


ſwallowed by the greater. 


This was foreſeen by the Engliſh, who knew England did bear but 2 
ſmall proportion to France, and complained of that inconvenience; and 
thereupon a Law was made, that the people of Exg/and ſhould not be ſub- 
je& to the King, or his Heirs, as Kings of France. Which manifeſtly im- 
porteth, that an F»g/iſ# King may put himſelf in fuch a poſture, in which 
Legzance 1s not due to him ; and that this poſture is not onely in Caſe of 
Oppoſition, but of diverſity, when he is King of another :Nation, and 
dcth not de fads, for that Time and Place, ruleas an Engliſh Ring. Which 
it fo, I ſuppote this notion of Natural, Abſolute, and Indefinite Legjance to 
the King in his Natural Capacity is out of this Kingdom, if not out of the 
World : and then the foot of the whole Account will be, that the Legzance 
of an Engliſhman, is Originally according to the Laws ; the ſum ofall, be- 
ing comprehended in the joynt ſafety of the people of England. 


CHAP. FX. 


Of Courts for Cauſes criminal, with their Laws. 


He great growth of Courts founded upon Prerogative, derogated 
[ much in theſe times from the Ancient Courts, that formerly had 
attained the Soveraignty over the people, and in the hearts of them all, 
This wasa hard leſlon for them tolearn, but eſpecially of the Xing's-Bench, 
that was wont to learn of none; and yet muſt be content to part with 
many of their Plumes to deck the Chancellor, much of their work to buſie 
the Prerogative Courts holden Coram Rege , and more to thoſe holden 
Coram Populo;] mean,7The Courts of Oyer and Terminer,Goal-delivery,and Ju- + 
tices of Peace. Thoſe of Oyer and Terminer,werenow grown very common, 
but leis eſteemed,as being by men of mean regard nominated for the moſt - 
Fart by the party that ſued out the Commiſlion, which for the moſt part 
was done in behalf of thoſe that were in danger, and meaned not to be 
juſtified by Works, but by Grace. "Theſe eſcapes, though ſmall in the par- 
ticulars, yet in the full ſum made the matter fo foul, as it became a com- * 
mon grievance ; and a Rule thereupon ſet by the Parliament, for the regu- 
lating both of the Judges of ſuch Court, and the Cauſes. The Commiſſi- 
ons tor Goal-delivery likewiſe, grew more mean and ordinary : The chief 
ſort of Men in the ſeveral Counties, had formerly the power, but were 
found to favour too much. of Neighbourhood and Alliance. The leading 
of the work therefore, is now committed to the Judges at Weſtmiyſfer, 
and the other made onely Aſſociates to them. But above all, the Courts of 
Sheriffs,Coroners,& Leets,were now grown ſowr with Age,having attained 
courſes by common practice, differing from Oppreſſion onely in Name ; 
and yet were the times ſo unhappy, as by thgſg courſes they had obtained 
favour and reſpe& amongſt the great men, Md ſo gained more power 
from above,to abuſe them below. Theſe men loved to be Commiſſioners 
of Oyer and 7erminer, and having leatned how to make capital offerices pe- 
cuniary, found: ſuch ſweetneſs, as they uſed not to be weary of their places, 
though the Country grew weary ofthem ; and therefore diſliking uncer - 
tainties, in ſuch matters of benefit, they cannot reſt till thagpobtain more 
: 9 - certain 
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certain ſettlement in their places ; ſome for Years, others for Life, and 
ſome for ever. 

The Diſeaſe thus contratted by degrees, the Cure muſt be accordingly : 
Firſt, the Sheriffwicks, much diſmembred to pleaſe the Court-favourites, 
and fill the Kings privy Purſe, and all raifed to the utmoſt peny of the 
full, apd beyond the juſt value: A Law is made to reſtore the ſeveral 
Hundreds, an Vapentakes, to the Sheriffs and their Counties, and all $53 © 12, 
of them are reduced to the old Rent: And it is likewiſe provided, that ©” 
none ſhall execute that place in County or Hundred, who ſhall not then 
; have ſufficient Lands in that County to anſwer damages for injuſtice by 
| themdone. And that no Sheriff ſhall ſerve in that place above one year; 2 E. 
and then not to be choſen again for that ſervice till three years be paſt : # 
which latter clauſe was onely a medium taken up for the preſent occaſion, 
in regard that men of ability became very rare in theſe times, eſpecially 
| in ſome of the Counties. | 

The elefion of the Sheriff is likewiſe not to be forgotten ; for though 
the Counties had the election of Coroners, in regard they looked that no 
man ſhould come nigh their bland but whom they truſted ; yet the She- 28 E- 3- c. 6. 
riff came not ſo nigh their skin, nor yet ſo nigh their Free-holds as an- 
ciently they had done, for that their power in Judicature was much 
abated, and ſo not worthy of fo high regard; yet in reſpect he was {lll 
to be a Miniſter of Juſtice, and his place valuable more than formerly, it 
was holden convenient that ſuch as had the chief power of Judicature at 14 E. 3+ c. 7+ 
Weſtminſter, viz. the Chancellour, Treaſurer, Chief garon, and the two Chief 
Fuſtices, ſhould nominate the man that ſhould be their Servant ; and in 
the Parliament nevertheleſs they interpoſed in that Ele&ion as often as 14 E+ 3%: 398 
they ſaw cauſe. + | 

Secondly, As touching Cauſes criminal , which more ordinarily come 
within the cognizance ot theſe Courts. They generally held the fame 
regard in the eye of the Law in theſe times, that they had done former- 
ly ; nevertheleſs, in two crimes theſe times wrought diverſly, urging the 
edge of the Law againſt the one, and abating it as to the other. The 
latter of theſe is commonly called Petit Treaſon, which is a murther de- 
ſtructive to the Commonwealth, in an inferiour degree, and at a further 
diſtance, becauſe it 15 deſtructive to that Legzance by which Families do 
conſiſt, and of whom Kingdomes are derived. | 

In former times it extended unto the Legzance between Lord and Te- Miror Juft. c. 
nant, and Parents and Children : But by this Law of 25 E. 3. it isre- 2: 4. 
duced to the Legzance onely of Man and Wife , Maſter and Servant, v, 7 7 
Clerk and his Ordinary ; the laſt of which was now lately taken up, and 
might have been as well laid aſide, as divers others were, but that in 
theſe times muchis to be yiclded to the power of the Prelacy, who loved 
to raiſe the power of the Ordinary to an extraordinary pitch, that them- 
ſelves might be the more conſiderable. 

This reducing of Treaſon into a narrower ground, made the Regiment 
of Felonies to ſwell. A hard thing it was in a Warring time, for men to 
conceit themſelves well dreſt, until they were compleatly armed. Some 
uſed it for a Complement, and among(t others, honeſt men had as good 
cauſe to uſe it, as ſome that were ill-atkected had a bad ; and of the laſt 
ſort, ſome did aim at private revenge, though many aimed yo the 
publick quiet. But however the intentions of men thus harnaſſed might 
be different, the looks of them all are ſo ſour, that it is hard to know a 
man for Peace, from a man for War. And therefore the people were 

now 
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now ſo greedy after Peace, as they are ready to-magnifie or multiply all 
poſtures ofarm'd men into the worſt faſhion, being well aſſurd that the rea- 
dieſt way to keep themſelves from the hurt of ſuch men,is to have none of 
them at all. But Edward the Third had more need of them than fo, 
and will therefore allow men to ride armed, but not to Troop together, 
to rob, kill, or imprifon any man; and if any perſon did otherwiſe, it 
ſhould be Felony, or Treſpaſs, but not High Treaſon. : 


All this was in favour to the people, and yet it wasnot all ; for when 
Mercy groweth profuſe , it becomes Cruelty. Murther is very incident 
to times of Wat; yet is an Enemy to the Peace, of ſo high a nature, 
that though the King's Pardon may do much, yet both King and Peo- 
ple declare it an impardonable crime, by the Common Law, and that the 
King's Prerogative ſhall not extend ſo far as to pardon the ſame. This Ju- 
{tice done to the party dead, was a mercy to them that were alive; a 
means to fave bloud by bloudſhed ; and not fo much by the King's Grant, 
as by his Releaſe. One thing more in theſe cafes of bloud the people 
obtained of the King , which they had not ſo much by Releaſe as by 
Grant , and that was the taking away of Engliſhire, an ancient Badge of 
the Imperial power of the Danes over the Saxons ; and which had either 

continued through the deſidiouſneſs of the Saxons in the times of Ed- 
ward the Confeſlor, unto the Normans time, or by them taken up again, 


and continued until theſe times, that Edward the Third was ſo tar deſi- 


rous to declare his __ to maintain the Liberties of the people, as 
to be willing to reſt&fe them where they failed, and in particular took 
away the manner of preſentment of Erng/iſhire, blotting out the Title 
and Clauſe concerning it, out of the Articles of Inquiry for the Judges 
Ttinerant. And thus, whether Native or Foreiner, all men are now made 
in death equal, and one Law ſerves all alike. 

Next unto bloud, theſe times grew more ſenſible of Raviſhments than 
former times had done. For though they had determined a ſevere pe- 
nalty againſt ſo foul a crime, and made it in the nature of a Felony ca- 
pital,which was enough to have ſcared any man from ſuch attempts ; yet 
for the proof of the matter in Fat , much reſted upon the will of the 
Woman, which for the moſt part grounded upon ſelf-reſpetts , and pri- 
vate prudence, laboured to conceal that which could not be made whole 
by revealing; and byzafter-conſent, skin'd over the ſore asto themſelves, 
which corrupted inwardly, and endangered the whole Body. To cure 
which, a Law is made to reſtrain ſuch late connivance in the Woman, 
by depriving her both of her Joynture and Inheritance , which otherwiſe 
had been faved to her by ſuch compliance , as after-conſent unto ſuch vio- 
lations. 


Ui 


CHAP. X 
Of the Conrſe of Civil Tuſtice during theſe times. 


Owever the courſe of: the Law concerning matters of the Crown, 

| paſſedin a troubled -Wave ; yet in matters of Common Pleas, it 
paſſed in 2 Calm and full Channel, as the Reports' in Print do ſufficient- 
ly witneſs; nor was there any change of Principles, but onely ſome al- 
teration 
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teration tending to a clearer manifeſtation of the ſame. I will not touch 
upon every particular, but onely upon two, which refle& ſomewhat up- 

on the publick Policy ; the one touching the courſe of 7zheritance in ſome 
particular caſes , the other touching pleading in the Courts of Civil Ju- 
ſtice. RS 

The firſt of theſe was occaſioned from Corjjuricture of Aﬀairs.; the 
caſe being ſuch, that Edward the Third had now gotten himſelf 4 new 
Kingdom unto «hat of Erg/and, and muſt look to maintain that by pow- 
er, Which he obtained by force; and conducing thereunto, muſt have 
continual employment of the Eng/iſh in that Service, as being -moſt truſty 

to his Cauſe. And that it is unreaſonable, that iuch Engliſh as had de- 
voted themſelves to his Service in this Cauſe, and in order thereunto, had 
tranſported themſelves and their Families into thoſe foreign parts, ſhould 
thereby loſe the benefit of LZzeges in the Birth-right of their Children 27 E.3. n-19- 
born in thoſe foreign parts. Upon conſideration had thereof, and of a for- 
mer leading Opinion of the Lawyers & Parliament,a Declarative LaWBwas 
made : That all Children born without the Kings Legiance, whoſe, Father and 25 E-3-Stat.2. 
Mother, at the time of their birth, ſhall be under the Faith and Legiance of 
the King of England, ſhall have the benefit of Inheritance within the ſame 
Legiance, as other Inheritors have. Thele are the words of the Statute, and 

do occaſion a double obſervation ; one from the matter, the other from 

the manner of the Expreſſion. 


| The Subje&-marter is fo delivered, riot as art IntroduCtion of a new 
Law, but as a Declarative of the old, that lay more obſcurely hidden, for 
want of occaſion to reveal it ; and the ſubſtance thereof reſteth onely in 
this: To enable the Children®of Eg/iſh Natives, born beyond the Seas ; 
not .the Children of thoſe that are of foreign birth, though within the 
Kings Territories in thoſe parts, as the Opinien hath been. Nor doth any 
ancient Precedent or Caſe warrant the fame ; as might be at large mani- 
feſted, if it might conduce to the end of thi: Diſcourſe. And for the ſame 
cauſe, after this Statute, whenas the Commons would have had a general 
Naturalizing of all Infants born beyond the Sea, within the Kings Segni- 
ories ; the fare would not be granted, otherwiſe than according to the 42 E-3. c.ic- 
former Statute, and the Common Law. 


That which in the next place concerneth the manner of Expreſſion, is. 
this: That a Child i ſaid to be born out of the Kings Legiance, and yet the 
Father and Mother at the ſame time to be of the Faith and Legjance of the 
King of England. It ſeemeth to me, that it intendeth qnely thoſe Chil- 
dren of Exg/iſh Parents, borq within the Kings Territories beyond the Seas, 
becauſe the words enſuing, concerning Certification of Baſtardy of ſuch.. 
Children, are, That the ſame ſhall be made by the Biſhop of ſuch place, upon the 
Kings Writ direfted to him; which could never have paſſed into thoſe 
places that are not of the Kings Territories: And fo the Iſſue will be, 
That the Legzarice of thoſe born in thoſe parts, though they are Leiges to 
the King, yet they are nof of the Legzaxce of the King of England, but as 
Lond  ERny. A | "FT 

The other matter to, be obſerved concerning' pleading, in the Courts of 
Civil Juſtice, is'this: That whereas anciently, trom the Normans time, till | 
theſe times, the pleadings were in the Norman Tongue, they ſhall be, 35 Ez c-: 5: 
henceforth in Engliſh ; out of an inconvenience, I believe, rather ſuppoſe 
thanfelt. For though ſome kind of knowledge of Law-terms miay be en- 

N'n | created” 
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creaſed thereby, yet unleſs that ſhall be profeſſedly ſtudied, it will breed 
nothing but Notions, and they an over-weening conceit, which many 
times {ets men to Suits in Law to their own loſs ; like ſome weak influ- 
ence of the Celeſtial Bodies, that are ſtrong enough to ſtir up humours, 
but not to expel them, or draiy them out. However, even thus in part 
is the reproach of Normandy rolled away, like that of Egypt from the 
Iſraelites at Mount Gilgal. 


CHAP. XI. 
Of the Militia in theſe times. 


# AR is ever terrible, but if juſt and well governed, Majeſti- 

cal : the one may excite reſiſtance and defence, but the other 
conquers before blow given ; becauſe it convinceth the Judgment, and 
ſo prevails upon the Conſcience. For that heart can never be reſolute 
in its own defence, that is at War with its own underſtanding ; nor can 
ſuch a heart conſider ſuch a War otherwiſe than as Divine, and bearing 
the face of an Ordinance of .God ; and then how can the Iſſue be unſuc- 
ceſsful 2 It is no ſtrange thing for Kings to miſcarry in their Wars, be- 
cauſe it is rarely ſeen that they are under good Counſel ; but if a Chr#- 
ſtian Counſel nuſcarry, we may conclude it extraordinary in the efficient 
cauſe, and no leſs wonderful in the iſſue and end. Upon this ground it 
concerneth a Chriſtian Nation, not onely in point of honour, but of 
ſafety and continuance, to ſettle fundamental Laws for War , againſt 
| time of War ; as of Peace ip time of Peace. Neither was England 
deficient herein , faving that antient times were more obſcure in the 
particulars, and theſe days revealed them at ſuch a time, wherein we 
may fay, that Edward the Third approved himſelf not onely King of 
England, but of himſelf, above the ordinary ſtrain of expeCation. 
For being now become a famous Commander and Conquerour, having 
alſoan Army inured to fight and overcome, and ſo might have given a 
Law ; he nevertheleſs received the ſame, ſubmitting both it and himſelf 
to the DireC&ory of the Parliament in making a War with France, which 
was three to one againſt him in very reſpect, but in the Title, beſides the 
diſadvantage from Scotland, that lay continually beating upon his Rear. 
The like may be obſerved of his War with Scotland; in both which he 
evidently telleth the World, that he held it unreaſonable to enter upon 
the managing of art offenſive Foreign War, without the concurrence of 
the common conſent of the People ; and that not onely for the thing 
it ſelf, but alſo for his own Perſonal Engagement in the Service. For 
a King, though he be the Generaliſimo, yet is he ſo from the People ; and 
his Perſon being of that high value, is not to be expoſed to every occa- 
ſion that may provoke War, without due advice firſt had with the pub- 
lick Council ; becauſe in his Perſon the People adventureth as well as 
himſelf. And in this manner were the Wars in- France by Edward the 
Third, and in Scotland , concluded upon debate. In the next place, as 
touching the Arrays of Men for War, I find no foot-ſteps of any power 
which was claimed as peculiar to the King therein, and RG 
| y 


zati ad arma, could do little either in the calling of men forth; or arming 
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by the Parliament ; but many inſtances do I meet with in the oppo- . 

ſite ; all which do plainly tefl us, that the old ſhifts of Jxrarz and OBlz- ? 3 . pa. 1s 
14 E.3.n. 14 
them for the War. But in caſe of publick defence againſt Foreigners, #9 — 


men were ſummoned upon their Zegzance as anciently was uſed. And 53... .;. 
this was by both King and Parliament fully declared, and all ſuch Obli- 
gations by writing called in and damned as diſhonourable to the King. 
In foreign ſervice the courſe was no leſs regular : if the War was by ſpe- 
cial dire&ion of the Parliament, they likewiſe ordered the manner of the 
raiſing of Souldiers, viz. ſo many out of a co and ſo many out of a *E-3- c-ts- 
Burrough ; all which are by the expreſs words Fthe Stitute {aid to be 
granted by the Knights and Burgeſſes. | 
Bur if it was onely upon the King's particular inſtigation, and not by 
order or conſent of the Parliament , the King in ſuch caſes being Yo--4 E.z c:4: 
luntier, all the Souldiers were in like manner ; unleſs ſome particular 
Law or Tenure otherwiſe obliged them. As touching the arming of 
Souldiers , the Law was yet more certain and particular. If the Soul- 
diers were men of Eſtate, they were armed according to the ancient 
rule, aſſerted by the Statute at Wintoy 3 or otherwiſe were eſpecially aſ- 
ſeſſed by the Parliament, or by virtue of their Tenures. The firſt of 
theſe is confirmed by Edward the Third :in Parliament, wherein he wil- 
leth, that no man ſhall be urged to arm himſelf otherwiſe than he was 
wont” in the times of his Anceſtors Kings of Exg/and. The two latter 2 E-3: cap.s- 2 
were likewiſe confirmed by another Law, rhade in the fame Kings time, **© 
whereby it was ordained, That no May ſhall be conſtrained to find Men of 
Arms, Hoblers, nor Archers, other than thoſe which hold by ſach ſervices, if 
it be not by common tonſent and grant made in Parliament. By Men of 24 E.3, Stats 
Arms, meaning thoſe which we now call Curiaſterzs, or compleat armed ; <P: 8 
by Hoblers, meaning thoſe now Zalled ight Horſe-men. The Archers ſer- 
ved on Foot, and were principally armed with Bows, although they had 
alfo Swords, or other ſuch offenſive portable Weapons. 
The firſt of theſe concerneth _ the arming of a man's own per- 
fon , the other the finding of Souldiers, and arming of them , and 
both together ſufficient for the ſafeguard of the Rights and Liberties of 
the People, invaded in thoſe times by Commiſſions of Array , and ſuch 
others expreſſions of Prerogative Royal : for as touching the arming 
of a man's own perſon , the Statute of x Edward 3. tormerly men: 
tioned ; is clear in the point. And though the Statute of 25 Edward 3. 
doth not in the latter dire& , as touching the findirg Arms for o- - 
thers , as is urged in his Majeſty's Anſwer to the Declaration of the Par. 
tiament concerning the Commiſſion of Array, Fuly 4. 1642. yet is Fol. gs. 
jt therein granted, that a compleat Souldier is within the Letter of the 
Statute ; and ſeeing the perlon of the Souldier is not in the power 
of any private perſon in ſuch caſes to command him to the ſervice , it 
fkeemeth clear to. me, that the Statute muſt intend the arming of him 
with compleat Arms, and not the armed perſon of the man. The 
Souldiery thus arrayed, they are in the next place te be called to Par. Ror. z E. 
their Rendezvouz; the Knights by Summoxys ſent to the Sheriff, Reg! wy Fay 
but. the reſt by Proclamation. If the Knights appear not, a Fine is «. "Y 
ſet upon them ; if others run away from their Condu@, a Writ iſſued 
to the Serjeant at Arms to apprehend them ; if they were not arrayed, 
then the Recognizances of ſuch as undertook the work, are eſtreated. 
All plunder or ſpoil committed by the Souldiers in their Condutf , 4E-3- capis 
| Nnz was 
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$0 E 3. n.62- wasto be fatisfied by the Condufor or Commander that received theit 
: Pay, or Charges for their Conduft. And although the Charges for Corn- 
. duff had: formerly de fato been defrayed ſometumes by the County by 
virtue of Commiſſions that iſſued forth, both for the raiſing and cox- 
dufting of them ; yet was this no rule, nor did Edward the Third chim 
any ſuch duty, but diſclaimed it, and ordained by Ac of Parliament, 
That both the Pay and Condutt-money, ſhould be disburſed by the King, 
from the time of their departure from their ſeveral Counties. For to 
18 E.z.c.j. this end, and for the ſafeguard of the Realm, and for the maintenance of 
the Wars of Scotland, France, and Gaſcoign, the. King had ſupply from 
14 E.3.Stat.2. Aids, Reliefs, Wardſb;W, Marriages, Cuſtoms, and Eſcheats : Nor did 
MRS] the Parliament grant any particular Aid by the Aſfeſiment or publick 
Tax, but when they evidently faw the burthen of War to be extraordi- 
_ nary; as it befel in the Conqueſt of ſo great and potent a Realm as France 
was. Wherein although the 7axes were many , yet ſo well ordered 
were they, and with that compliance from the King, that the people 
endured them with much patience, ſo long as the King lived. Laſtly, 
in all theſe Caſes of Foreign Wars ( for of ſuch Caſes onely theſe Laws 
' E.3. Star,2, Fe to be underſtood ) it was eſpecially provided, That no man ſhould be 
cap. 5. diſtrained, or urged againFt. his will, to go out of his County. But in caſe of | 
defeuſrve War, the courſe was otherwiſe : for all men in ſuch caſes. are 
bound by the Law of Nature to defend their own Country from Inva- 
ſion, in order to the ſafety of their own Eſtates and Habitations. They 
were arrayed, or gathered together by Commiſſion of Array from the 
King, armed according to the Laws formerly mentioned, and not by 
Arbitrary order of the Commiſſioners. And by virtue of ſuch Com- 
miſſions, they were drawn forth and led to places where need requi- 
| red. Sometimes to one Coaſt, ſometimes. to another, yet not altoge. 
| ther at the Kings pleaſure : for the Partiament upon: occaſion ſet rules 
x3E.z.n.18. of Reſtriction, and generally exempted the North-parts beyond Zhum- 
ber, from being drawn Southward, and left them as a reſerve for the 
defence of the Marches bordering upon Scotland; and ſometimes or- 
dered the Array ſhould be executed onely in ſome particular Counties, 
20E.3. n.14 and other times wholly exempted the County adjacent , within fix 
miles of the Sea-coaft. And becauſe the King might under colour of a 
defence, array the people, where no ſuch occaſion led the way, andecom- 
r E.3. Stat.2, Mand them out of their Counties , a Statute is made that ſtates the Cafe 
cap. 5. wherein ſuch Array ſhall be; the words whereof are variouſly. ſet forth 
in the Books in print, whether determinatively, or careleſly, I cannor 
cell ; but all of them do differ in ſence one from another, and from the 
Truth. | | 
Some of the common Books have the words thus : None ſhall be dj- 
frrained to go out of their Counties, unleſs for cauſe of neceſſity, and of ſadden 
coming of Strangers or Enemies into the Kingdom. Others read it thus: 
But where my requireth,” and the coming of ſtrange Enemies into the' 
Fol: 422. Aingdom. The Kings Anfwet to the Parliaments Declaration concerning 
the Commiſſion of Array, would read it thus: leſs in caſe of Neceſfiry, 
or of ſudden coming of ſtrange Enemies, &c. But the words in the Roll: 
are theſe : Et que nub's ne ſoren diſtreſſes d'aller hors de les Countees, ft 
ou pur Canſe de neceſſity, de ſuddaine venue des Strxanges Enemies. en' 
Reyaulme. In Engliſh thus, word for word : And that none be diftrained 
to go out of the Counties, if not for cauſe of Neceſſity, of ſudden; coming of 
Strange Enemies into or in the Kingdom - which words determine the: = 
| p2 
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That none ſhiMbe by Cohimiifion of Array drawn out of their County, but 
in caſe of meteſſty.And ſecongly,that this caſe of #eceſſty, is onely the coming 
of ftrange Enemies into or in the Kingdom ; fo a8 probably the &ruaſion muſt be 
actual, befbre they bedrawn out of their Counties,and not onely feared;and 
it muſt be a ſtidl4ex Iroafion,and not of publick note,ind common fame fore- 
going;for then the ordinary courſe, either of Parliament or otherwiſe muſt, 
be tifed to call thoſe that are bound by Statute or Terures, or Voluntiers, 
to that ſervice,ſeeing every Invaſion 1s not fo fatal as to require a Commiſſion 
for a General —_ Againſt what hath been thus noted, the judgement 
of Sir Edward Coke in Catvir's Caſe lies yet in the way, who py omen 
that the Subjeds of England are bound by their Legjance to go with the Fol. 7. 6. 
King in his Wars, as well withia the Realm, as ivithout ; and this Legziance he 
telleth'us, is that natural Legjance which, he faith, is abſolute and indefinite, 
&c; and not ical; which it not ſo, theri were not the Eng/iſh bound to 
go out of England ; an inference that is neither neceſſary, nor is the 
thing affirmed certain. Ir is riot neceſſary , becauſe Engliſh men may be 
bound to-go out of England, by vertue of their Tenures, particular Con- 
tract, or elſe by ſpecial A& of Parliament, and not by vertue of that »a- 
tural Legiance which in truth is nowhere. | 6 
Now for the maintenance of the point, the Reporter alledgeth two 
Statutes affirming the thing, and common praCtice ; and laſtly, Autho- 
. rities of the Judges of the Common Law. As touching the Statutes, one 12H. 7. c: r: 
in Henry the Seventh's titne, arid the other in Edward the Sixth's time, *& © © ©: 
T ſhall ſpeak of them in the ſucceeding times, when we come at them, 
for they are no Warrant of the Law in theſe times whereof we now treat ; 
much leſ$is the modern Ems of theſe later days, a demonſtration of 
the Law in the tithes of Edward the Third, nor of the nature of the 
Law in ariy time, ſeeing that it is obvious to times, as well as particular 
perſons ; to do arid faffer thirigs to be dohe which ought riot fo to be ; 
and therefore I ſhall for the prefent lay thoſe two Conſiderations aſide. 
But as touchirig the Opinioris of the Judges of the Common Law, two 
Cafes are cited in the Affirmative, which ſeem in the Negative ; and the 
feſt conclude riot to the point. | 
' The firſt of the two Caſes, is the opinion of Juſtice 7hir»»g in the 
time of Zeyry the Fourth, word for word thus: A Profedtion lies for the | fu & 
Defendant in a Writ upon the Statute of Labourers, and yet the Defendant 
- ſhall not have ſuch matter by ivay of Plea, viz. That the King hath retained 
him to go beyond the Seq : flrs e King cannot compel a man to go out of the 
Kingdom ; that is ( as the Reporter faith) Not without Wages ; intima- 
ting thereby, that if the King ſhall terider Wages to any Man, he muſt 
go whither the King ſhall pleaſe to ſend him ; which is not onely deſtru- 
&tive to the opinion of 7hirzing conceriiing, the Plea , but alſo (though 
granted) is deſtructive to the Reporter's Judgement in the main point. 
For if an Engliſh man may refuſe, to go without Wages , then is he not 
bound to FP 'by any natural abſolute Legzarice , as the Reporter would 
have it. And-as touching the ſecond Cafe, which is Biget's and Bohun's 
Cafe; it cleareth the ſame thing ; for it was reſolved, that they ought to go 
But in manner dnd form actording to the Statutes; then is not the ground in 
the abſolute Legtance, for that 1s not qualified but in the poſitive Statute- 
law, which tieth onely in mane? and form, and that by voluntary conſent 
m Parliament. ; | = WE SY 
The reſt of. the Caſes do neither conclude the main point, nor the par- 
ticular thing that the Reporter initenderh ; For he would imply » = 
cader 
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Reader, that Engliſhmen were anciently uſed to be zmpreſted for the Wars 
in France : and hereunto he voucheth one Authority out of ancient Re- 
44 E-4fol.12. ports of Law in Edward the Third's time, one Anthority in the time of 
we 5.1, Henry the Fourth , and three in the time of Henry the Sixth; none of 
17H. 6.Pro- all which do ſpeak one word concerning Impre/ſting. And that in Edward 
| _— 5. 35. the Third doth imply the contrary ; tor the Calc 1s , that in a Precipe 
quod reddat, a Protection wis offered by the Defendant, as appointed ro 
go beyond the Sea with the Duke of Lancaſter - and the Plaintiffs Coun- 
ſel alledged, That the Defendant had been beyond Sea with the Duke, and 
was returned. To this the Defendant's Counſel anſwered, That the Duke 
was ready to return again ; -and for this cauſe the Proteftion was not allow- 
ed. "Yeta Quere is made upon this ground, that it might be that the De- 
tendant would not go ovet with him, nor was it proved that he would ; 
which ſheweth plainly, the party was not awpre/ted; for then the thing 

had not been in his power to will or nill. 
The laſt inſtance that the Reporter produceth, is that of Forinſecum 
Servitium, or Foreign Service, and that ſeemeth to be Xnight;ſervice to be 
performed abroad. But this falleth ſhort of the Reporter's intention in 

_ three reſpects. 


Firſt, Though it belongeth to the King, yet not to him onely, but to 
Brz.1i.2.fol. other chief Lords ; ſo ſaith Bratton. 
36, & 37. Secondly, It is not due from every Engliſh mar. | 

And laſtly, It is a Service due by vertue of 7enure, and then the Con- 
cluſion will be, That which is due by 7exwre of Lands, is not due by 
natural and abſolute Legiance : and ſo this Foreign Service ariſing meerly 
by compatt and agreement between Lord and Tenant, and not by the za- 
tural duty of an Engliſh-born Subject, ( which is the thing that. the Re- 
porter drives at in all his diſcourſe ) will be fo far from maintaining the 
Reporters opinion, as it will evidently deſtroy the ſame. 

And thus the poſture of this Nation in the Field remaineth regular in 
the rule, whatever hath been faid againſt it ; notwithſtanding that in the 
very inſtarit of Action there may be ſome irregularity, wluch no doubt 
both was, and ever will be, in ſtormy times. - Nor did it conquer the 
Law : For though War may ſeem to be but a ſickneſs of the State, yer 
being in Truth, as the V/f#imum refigium, and onely reſerve unto Law, bea- 
ten to a retreat by oppreſſion ; it is no wonder if this motion, or rather 
commotion, that brings on the Law of Peace in the Rear, be ſtill and. e- 
yer ſubject to a rule of Law, How unruly foever it ſelf ſeemeth to be. 
Now becauſe Law imports execution , and that preſuppoſes a Trial, and 

- It a Court; therefore did our Anceſtors ( amongſt other Courts not 
lated by the Common Law ) form a Court tor the ſervice of War, 
led the Court-Marſhal, or the Conſtables Court, according as the Office 
of one or the other had the preheminence. The proceedings here- 
in were ordered, as Ifaid, not accordiag to the Common Law, for that 
is like the Land, much diſtant from all other Nations ; and the Negotia- 
tion of this Iſland with other Nations ( as in time of Peace, fo of War ) 
requiresa rule common to all thoſe Nations, or otherwiſe no Negotiation 
can be maintained. And for this cauſe the proceedings in this Court were 
ever according to the rule of the Civil Law. The work of this Court is 
principally Judicial, and in ſome caſes Miniſterial. 


_ The firſt rofle&ts upon cauſes Foreign and Domeſtick, and bcth of thoſe 


are 
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are either Criminal, and ſuch as concern the commort Peace of the place 
of War, or more civil, relating onely unto private intereſt. As touch- 
ing the fr/t of theſe, I ſuppoſe it is no Bull, to ſpeak of a common Peace, 
in the place of War. For a common Peace muſt be in each party within 
it ſelf, or otherwiſe no party at-private variance can ſubſiſt within it (clf, 
much leſs make War with the other ; and therefore in order unto Way, 
there muſt be a Law of Peace, for the Trial of Offenders, and punifhing 
them tor offences committed againft the good Government of the War : 


* Such as are breaking of Ranks, deſerting the Standard, running away from 


the Colours, Mutinies, Murthers, Rapes, Plunderings private (luarrels, diſobe- 


dience to command , and ſuclrlike; all which do bear the thew of crimes 


againſt, the common Peace of the Army and the Country. 


Of the ſecond ſort, are matters concerning Qzarter, and Contracts in 
order tq the government of the War,faving ſuch asare made before either 
part be inrolled for the War. For if a man doth covenant to ſerve in the 
War, and keepth not his day at the firſt Rendezvouz, he is to be attached 1, rich. 2. 
by Writ at the Common Law. Cauſes Domeſtical likewiſe fall under Srar. 1. c. 20, 
the like diviſion: for whatſoever cauſe may be Forein, may alſo be Do- 5 pi. 2ne3t 
meſtick ; becauſe the Army 1s ever mba within the Kingdom, and Regiſt.fo.191. 
muſt be under the Dire&ory of the Martial law upon the firit forming © 
thereof. Now though the particular Laws of the Army, for the govern- 
meat thereof, be ordinarily _— to the prudence of the General, 
yet certain Fundamentals have been ab Antiquo,made by Cuſtom, and the 
Parliament, againſt which the courſe of Judicature muſt not go. And 
as the Parliament faw need, it ſet alſo particular direQtions; as for the ,, x... n. 35; 
payment of- Souldiers Wages for remedy of waſtings and plunderings in n- 151. 
their own Country, arid other ſuch emergencies. But the execution of 3% * 27 
all theſe Laws Originally was in'the Marſhal of the Army. And becauſe 
that the Army was generally diſſolved, or ſuch perſons engaged in ſuch 
matters of controverſie departed from the Army before the ſame were 
concluded, therefore the Marſhals Court continued, in order to the deter- 
mining of theſe matters. And in continuance of time , other matters 
alſo crowded into that Society, although ſometimes under the DireQtory 
of the Conſtable of England, as well asat other times under the Marſhal ; 
more particularly, that power bn peo. matters concerning Tor- 
niament ; a ſport that like a SarcFm tickles the fancy, but wounds the 
heart ; and being of as little uſein a Commonwealth as of benefit, there- 
fore is laid aſide ; nor need I to ſpeak any more concerning it. There 
is one thing more ſomewhat like a 7ornzament , but that it is in good 
earneſt, and that is called Nue/. This cometh likewiſe within the Cog- 
nizance of this Court, but in a Miniſterial way, and as ſubſervient to the 
Common Law, in caſes of Appeal and Right. Hereof niceds likewiſe 
little more than. the naming , and therefore I ſhall leave the Reader, 
that would underſtand the particular managing thereof, unto the 
diſcourſe compiled by the Duke of Glouceſter in Richard the Second's glof>-429. 


| time. 


Leftly, As touching the. antiquity of this Court, though it may be 
—_ ”_ the power thereof _—_ Joubrful, and ſcarce wh notice of in 
any publick A& of State, till about theſe times ; whenas a complaint 
was made by the Commons for the encroachment of that Court upon 
the Liberty of the People, and bounds of the Courts of Common Law. 
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. . Nor is it ſtrange, that ſuch unquiet times brought forth ſuch Precedents; 
but much more ſtrange,that the Common Law held up its head againſt ſuch 
violent irruptions of War. 


CHAP. XIE 
Of the Peace. 


TT have -ſeen the Kingdom in Armour , now fee it in Robes, 
and you will fay that its Majeſty therein 1s as grave, as it was 
in the other brave. It is true, the tempers are ſo contrary, 'as it may 
be wondred how one and the fame ſhould be wiſe and willing for both : 
but when God will do much, he gives much, and can make a People 
as one man, like unto Caleb, fitted both for War and Peace. Beſides, 
the Times were now much conducing hereto. It is vain to endeavour 
to allay Humours in the Body which are maintained by Agitation ; 
thzy muſt be purged out , or the whole will ſtill be endangered : and 
therefore, although Kings hitherto did endeavour toeſtabliſh a .peaceable 
Government, yet being led by ill Principles of private Intereſts, they 
Jaboured to little purpoſe. But now the Scene 1s altered, and one wiſe 
moderate King, that was as wiſe as valiant, did more than they all. And 
firſt ſet a rule upon his own deſires, contenting himſelf with the condition 
of an Exgliſh King ; and then upon his people, making them contented 
with the condition of Engliſh mex. R 


The order herein was no leſs obſervable ; for the former wrangling 

Times having trained up the mindes of men in a tumultuous way 

nor could they skill to pace in the ſteps of Peace , the King led them 

— _ IntoPForeign parts to ſpend rheir heat , till being either weak or wea- 

ry , they are contented to return home, and ſtudy the happineſs of 

a quiet Life. Theſe men thus ordered , the reſt at home are made 

more cool, like a Body atter Phyſick, and all are now contented to 

fubmit to Law and. Magiſtracy. {@ fitting time now it was for Ja- 

Rices of Peace to come upori the Stage in their beſt garb. For though 

the work was more ancient, yet like ſome looſe Notes laid aſide in 

ſeveral places, it was not to be found, but at a diſtance, and after long 

delay. But Edward the Third ſums up all into one brief, and brings 

a complear Model thereof into the World for future Ages to accompliſh, 

as occaſion ſhould lead the way. The courſe was now eſtabliſhed to 

have Juſtices ſetled in every County , there to be reſident and atten- 

ding that Service. Firſt, they were named Guardians, or Wardens of 

LE. 2.c. 16; the Peace; but within a few Years altered their Title to Juſtices. Firlſt, 
xE-3.n.s: they were choſen qut of the good and lawful men of each County : 
a7 E377 After that, they were two or three choſe out of the worthicſt men, and 
18E-3.c.2. theſe were to be joyned with Lawyers. Then was one Lord, and three 
or four in each County of the moſt worthy men, adjoyned with Law- 
yers. Afterward, in Richard the Second's time, the number of the Fu: 
ftices in each County might attain to the number of Six, and no Steward 
12R. 2.c.16- Of any Lord to' be admitted into the Commiſſion ; but within half a 


34 E. 3-C. 1» 
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year all is at large, fo be it thet the choice be our of the moſt ſufficient 
Knights, Eſquires , and Gentlemen of the County. Again, within two 


years, the number in each Cou {ct at Eight ; yet in all theſe the 14K 2. c. 123 
Tudges and Serjeants were not reckMed, fo as the work then ſeemeth not 
ſo muchas nowa days , although it was much of the fame kind ; and 
yet it grew up into that greatneſs which it had by degrees. Before they: 
were ſetled by Edward the Third, there were Cuſtodes pacis, which mighr 
be thoſe whom we now a days call the Z/ighConſtables of the Hundred, 
whoſe work was purely Myuſteraal. 


Afterward, about the ſecond year of Edward the Third, the Guardians 
of the Peace had power of _- and 7erminer , in matters of riding ar- 
wed, upon the Statute 2 Edw. 3. After that, they have power ot en: > E. .c. 3: 
quiry by /xdidment in certain Caſes ; within four years after, they have 4 E 5; 
power of Oyer and Terminer in Caſes of falſe Jurors , and Maintenance © 13 E: 4. c. 2. 
and about ten years aſter that, they obtained like power in matters of 17 K- 2. c-10. 
Felony and Treſpaſs. The way of Commiſſons in cale of Life and Mem- 
ber, thus opened , another occaſion of Commiſſion offers it 1elf for a de- 
terminative power, in caſe of offences againſt the Statute of  Labowrers ; 
and the Cognizance hereof is ſoon fetled upon Commiſſioners in the Coun- 25. 3. 
ties ſpecially choſen for that Service ; which queſtionleſs, as the Times $2 1-< 7-., 
then ſtood, was as commendable work as it was neceſſary. For Souldiers —_— 
were ſo many , that Labourers were: very few ; and thoſe that once are 
accuſtomed to Arms, think ever after meanly of the Handicraft ; nor will 
they ever ſtoop thereto, after their Spirits are once elevated by maſtery 
of Adventures. And ſecondly , thoſe few Labourers that remained of 
the Sword, Plague, and other diſaſters of theſe waſting times, underſt 
_ theiradvantage, and fet a value upon their Labours, tar above their me- 
rit ; apprehending that men would rather part with too much of a little, 
than to let their work lie ſtill that muſt bring them in all they have. 
But theſe Commiſſioners laſted not long, thohgh the work did. The Fu: 
ſlices of Peace are looked upon as meet for that ſervice ; and it is a vain 
thing to multiply Commiſſions, where the work may be done by one, that) 42 E. 3.c. 6. 
before this time had obtained an additional Cognizance of il Cauſes of 
Riots, Batteries, wandering dangerous perſons, and offences in Weights 
and Meaſures, and in Purveyance.. To them, I fay, all this work concer- 34 & 3<- 5:6 
ning Labourers is alſo committed by the Parliament ; and herewith a way 
was laid open for Crimes of greateſt regard under Felony, to be deter- 
mined by Trial iti the Country, according to the courſe of Common 
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Law. 
The iflue of all which was, not onely caſe to the people , but a 

eſcape from the rigour of the Conncil-Zable in the Star-chamber, and the 

Kings Bench at Weſtminſter, on the one fide; and alſo from the gripe of 

the Clergie on the other ; who hitherto held the Cognizance of the Mar- 

kets in Weights and Meaſures to themſelves. This model fo pleaſed all 

men, that Richard the Second, that was pleaſed with nothing but his own 

Pleaſure, gave unto the Juſtices of Peace yet further power to execute _ 

the Statute at Nortbamptos againſt riorous ridings, and to ſettle the Wages 14 R- 2. c.r2: 

of Laboerers and Servants, to puniſh unlawful Zimtings by the meaner h 

fort of people, and regrators of Wool, falſe Weights in the Staple, unlaw- — 

ful wearing of Leverzes, and unlawful F:/hngs contrary to the: Statute at — roiges 

Weſtminſter 2. "Thus was the power of Faſtices of Peace grown to that 14 R. 2.c. 4- 

heghth intheſe and other things , oy it undermined , not onely = few 4 
0 Council. es 
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Council-Table and Kings Bench , but the Commiſſions of Gaol-delivery 
and of Oyer and 7erminer ; 1o far forth , as their work was much leſs than 
formerly. For Neighbours, in caſe9Yy crime, are better truſied with the 
Lives and Eſtates ot men, than Strafers ; ſo as in all this, the people 
are {till the gainers. | | 

The manner of Judicature by theſe Juſtices of the Peace ſtill remains : 
nothing appears by any Statute in theſe times, that one Juſtice of the Peace 
might do alone, but record a forcible Detainer ; althongh queltionleſs, in 
point of preſent ſecurity of the Peace and good Behaviour, by the intent of 
the Statutes he might do many things; but in Caſes of Oyer and Zerminer 
all muſt be done in peblick Sefffons, which the Fuſtices of the Peace had 
power to hold by Commiſſion onely, until the Thirty fixth year of Edward 


- the Third ; andever after that, they held their Seſtoxs by vertue of the 
* Statutes, and had power to determine divers things in their Seffoxs accor- 


ding to diſcretion. Theſe were remedies after the Fat; now fee what 
preventing Phyſick theſe times afforded. ” | 

One thing that much irritated the ſpirits of men into diſcontents, was 
falſe News, or ſlanderous reports, raiſed and ſpread amongſt the great men. 
For in theſe Times the Lords were of ſuch a conſiderable power, as the 
vexation of one Lord, proved the vexation of a multitude of the meaner 
ſort. Ant! though the Statute of Weſtminſter the 1. formerly had provi- 
ded againſt ſuch Tales, yet it touched onely ſuch as concerned diſcord be- 


tween the King and people , although by implication alſo it might be con- 
ftrued to extend further. But Richard the Second, willing to live in qui- 


et,that he might enjoy. his pleaſure, would have the people know their 
duties in plain words , and agreed toa. Law, That all ſuch as publiſhed 
ſuch falſe News, tending to ſow ſtrife between the Great men, ſhould be 
impriſoned until the firſt mover was found ; and if he were not found, 
then the Relator ſhould be puniſhed by. advice of the Council : So much 
power was then given to the Council, whatever it was. 

Thus the ſeed was choked, or was ſo intended to be, though every paſ- 
fion was not thus ſuppreſſed. . For ſome angers conquer all tear, and will 
hold pofleſſion: come what will. In the next place therefore, proviſion is 
made againſt the firſt Actings in ſorting of parties by Tokens and Live- 
ries; witerly inhibiting the meaner ſort of the people from giving of Lz- 
verizs to maintain quarrels, upon pain of Fineand Impriſonment, and the 
Trial to be before the Juſtices of Afize ; which it ſeems was in affirmance 
of tormer Laws; as-by the Preamble of the Statute doth appear, though 
the Laws themſelves are not extant. About Fifteen years after, it was by 
fad experience found that the Lords maintained - quarrels by multitude of 
Liveries ; and therefore another. Law was made, inhibiting the Lords to 
give Liveries to any but their menial Servants : and it is ordered, that 
the Juſtices of the Peace ſhall make enquiry of ſuck offences, and puniſh 
them according to their diſcretion. 

A third: prevention-was provided againſt gathering together of Parties, 
after they are ſorted: For the humours may ſo abound, as nothing will 
keep them in; they muſt either break out into a ſore, or a long ſickneſs 
of State will certainly follow. To this end therefore, the Statute made at 
Northampton is agairr revived,' expreſly forbidding all perſons to ride arm- 


|, 3: ed, unleſs in ſome particular caſes; of executing Juſtice, or guarding the 


perſon of the King, or his Juſtices, and ſuchlike. And if men will be fo ad- 
venturous as to out-dare Law by publick force, Troopings together , and 
riotous Ridings, another courſe is-taken, not by Commiſion of the Peace, 

but 
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but rather of War, dire&ted unto valiant perſons in every County , and 
they have power thereby to apprehend fuch Offenders , and impriſon 
them until the Gaol-delivery , though no Indif&tment be found thereof, 
until the Gaol-delivery ſhall be. By this Commiſſion therefore power is 
given of Poſſe Comitatus, in nature of a Commiſſion of Array, with an ad- 
ditional power of fighting and deſtroying ; ſo as though the King gran- 
teth the Power by the Commiſion , yet the Parliament giveth the Power 
to the Commiſſion ; and be it a Commiſſion for Peace, or Wax, it is origi- 
nally from that power. | | 


The fourth and laſt prevention, was the taking away means of con- - 


tinuance and ſupporting ſuch Riotous ways, Viz. Caſtles and Gaols out 
of the Cuſtody of private hands, and reſtoring them to their Counties. For 
Gaols and Caſtles are taken promiſcuouſly for places of ſecurity, in times 
of Peace to keep ill perſons from going out, and an times of War 
from getting in. Amongſt theſe, ſome belonged to the King, and 
were committed to ſuch as he favoured , who commonly ( in ſuch 
times of Oppreſſion and Violence ) grew too big for Juſtice, ufurping a 
Gaol delivery , and making ſuch places of ſtrength, many times, even to 
the innocent , a Priſon to keep them from the: Law ; but unto guilty 
perſons, an Aſylum to defend them againſt the Law. And-theſe thus 
belonging to the King, were under no Law, but of Prerogative; where- 
as other Caſtles of _ were under the yoke. of the Statute, 
I13£E.1x. For remedy of all which, the Xngs Caſtles are once more re- 
turned to the Sheriff's Cuſtody, by ACt of Parliament ; who queſtion- 
ſeſs have the power to diſpoſe of all places of firength, whether in or- 
der to Peace or War ; and could not diſpoſe them into a more fafe and 
indifferent hand than the Sheriff's, who is as well the Aig's Officer, as 
the Kingdoms Servant ; and much intruſted by the Zaw, in the exe- 
cution of its own power. And thus is this Nation now prepared for a 
ſetled Peace ; a condition that is "ang in ripening , and ſoon rotten, un- 
leſs it be well fenced and over-awed by a good Conſcience. But Rj- 
chard the Second was neither ſo good, nor ſo happy ; his Heart affe&ted 
to be high , but his Head could not bear it ; he turns giddy, and runs 
far wide. Thoſe that would reduce hit, he enforces into Foreign Coun- 
tries; and himſelf holds on his career over Hedge and Ditch into Jre- 
land; where under pretenſion of holding poſſeſſion of that Kingdom, he 
loſt England : and whilſt he plays his game in that Country, another 
plays Xing by your leave, in this, and ſteps into the Throne; teaching 
the King thereby this Leſſon, though too late ; That Now-refidency is dan- 
gerous for a Prieſt, but unto a Prince fatal, unleſs his Subjefts be fait to him 
when be is looſe to them. x | 
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his Wings failed him , and ſo he falls flat upon the Peoples Elefion, 


CHAP. XII. 
A View of the Summary Courſes of Henry the Fourth, Hen- 
ry the Fifth , and Henry the Sixth , in their ſeveral 
Reigns. 


E that played this prank, was the baniſhed Duke of F7ertford, Son 
of Fohn of Gaunt, and by his death now become Duke of Lan- 
eaſter by Title; and as the Times then were, it proved not hard to ger 
more. For in uncertain Commonwealths , it is an eaſfie thing for a 
man of opinion , that hath leſs than his due, to get more than he 
ought. As Son of Fohx of Gaunt, this Duke had the peoples good wi- 
ſhes : -he ( a wiſe and a brave man, and under opprefſion ) gained the 
more upon the people, by how much they love brave men, and com- 
paſſionate ſuch as ſuffer wrong ; efpectally from ſuch perſons from whom 
they all found the like meaſure. All theſe concurring with the King's ab- 
ſence, invited the Duke to adventure himſelf upon the influence of the 
peoples favour, to gain his own right, and what more the people would 
allow him; and if no more, yet his Honouris ſaved; he came for his own, 
and attained his end. ' | ; 
Thus ther he comes over without Army , or Foreiga Power, or o- 
ther help , faving the advice and intereſt of Archbiſhop 4rundel, who 


. was his Companion in ſuffering, Partner in the Cauſe , and no leſs wel- 


come to the Clergie, than the Duke himſelf was to the people; and fo 
gained power to the- Duke , though he brought none. Upon their ar- 
rival , the AﬀpeCts of all are benign , the Dukedom waits, for him ; 
and in that, as in a Mirrour, he beholds the way fair and eaſie ; yet fur- 
ther, it pities him to ſee the Kingdom fo torn in pieces and ſpoiled. The 
people knew him able, and hoped him willing to amend all: they offered 
him their Service; which he accepts, and therewith the Crown. So hard 
a thing-it is for to put a ſtop to a Conquerour in his career. 

By this time was the Duke of Zertford thus become Duke of Zax- 
caſter, and King of England, under the name of Ferry the Fourth , by 
a deſign that 'in the proof was more eafie than commendable : and 
which being: effe&ted , coſt more skill to make that ſeem fair which was 


| fo foul, than'to accompliſh the thing. He therefore firſt heaps together 


Titles, enough to have buried the clamour : of Uſurpation , if it 
would have fucceeded;: Conqueſt was a Title freeſt from Diſpute 
whilſt. Power - holds ; but it looks better from a Foreign Enemy, than 
one ſworn to the Exg/iſh Crown ; and therefore after that had ſerved his 
turn , he diſclaimedir ; as that which was, though meet enoughto have, 
yet unmeet to hold. 

His right by Deſignation from his Predeceſſor he'glanced upon, but 
durſt not adventure it too deep into the peoples conſideration, whoſe An- 
ceſtors had! formerly over-ruled the Caſe againſt King John. He then 
ſtayed upon-a concealed Title from a concealed Son of Henry the Third, 
of whom they who liſted might be perſwaded , but few believed the 
thing, nor did himſelf ; but thence takes his. flight up to a Jus Divi 
2am , or ſome hidden Fate that called him to the work ; but even there 


De 
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De bene eſſe. Some of theſe; or all together, niight make Title enough 
tor a great Man that reſolved to hold by hook, what he Itid got by 
crook ; -and therefore truſſing them up all together, he enters his cltim to 
the Crown, As coming from the Bloud Royal from King Henry, and throagh 
the Right that God his Grace hath ſent me ; with the help of my Kin and 
Friends to recover the ſame, which was in op to be undone for want of goodl 
Governance, and due Fuſtice. The extract of all is, that he was choſen by 
the People and Parlzament then ſitting. And albeit that by the Reſigna- 
tion of Richard the Second, the Parliament might ſeem, in ſtrift conſtru- 
&tion of Law, to be expired, together with the Kings power who called 
them together ; yer did not that Parliament ſo apprehend the matter, but 
proceeded not onely to definitive Sentence of depofing him, but declared 
themſelves by their Commiſſaries, to be the Three States, and Repreſen- 
tative of the People of England ; maintaining thereby their ſubſiſtency 
by the conſiſtence of the Members together, although rheir Chief was 
for the preſent like a head in a Trance, till they had choſen 7FZenry the 
Fourth to ſucceed in the Throne; by this means preventing the conceit of 
diſcontinuance in the very Bud of the Notion. | 

| Muchlike his entry was his continuance, a continual tide of Foreign and 
Domeſtick War and Conſpiracy, enough to exerciſe his great Courage ; 
although he was more wiſe than warlike, being loth to take up Arms; [ 
( for well he knew, that a ſick Title nevet ſleeps but ina Bed of Peace ) - 
and more loth to lay them down : For beſides Vittory, whereby he gain- 

ed upon his Enemies in time of War, he knew how to make advantage 

of them in time of Peace, to ſecure his Friends, to keep others in awe, to 

enforce ſuch Laws as ſtood with reaſon of State, and the preſent poſture 

of Afﬀairs ; and where Laws failed, to fill up the period with DiCtates of 

his own Will. And upon this account the Produtt was a Government 

full of Ulcers, of Bloudſhed , without regard of perſons, whether of the 

Lay or Religzous Order, without Legal Trial, or priviledge of Clerk. Sa 

was Archbiſhop Walden dethroned, Archbiſhop Scroop put to death, and-: 

Dukes were diſmounted without Conviction or Imputation, faving of the 

Kings diſpleaſure. 7axes multiplied, although begotten they were upon 

the Parliament, like ſome monſtrous Births ſhewn to the World, to let it . . 
know what could be done; but concealed by Hiſtorians, to let it know Walſing, 
what may nof be done. Yea, the Priviledges of Parliament invaded in 

point of Elefzon : A thing that none of his Predeceſlors ever exemplified 

to kim, nor none of his Succeſſors ever imitated him in. Nor had he 

purpoſed it, but that he was loth the People ſhould know more of the 
Government than needs muſt, _ I» | 

To keep off Foreign Troubles, he made Peace with Fraxce for longer 

time than he lived ; yet was ever infeſted with'the Sword of St. Paul, in 

behalf of Richard the Second's Queen ; and with the Factions between 

the Houſes of Orleans and Burgundy, m which he had intereſted himfelf 

to preſerve the Foreign ——_ in Parties one againſt another, 

that himſelf might attend his own ſecurity at home. He would have 

moved the Scots, but they were already under Z2g/iſþ Banners; nor could - 

he reach ſo far, having ſo many Enemies even in his own boſom. The 

Welſh were big with Antiquity, and Mountains of Defence ; they begin 

to bethink themſelves of their Antient Principality, hold'the Kings Arms 

at hard duty, till by Laws Enacted in Parliament, they loſt their Liberties' 2 1.4. cap.12. 
of bearing Office Miniſterial, or of Fudicature, of holding Caſtle, of Conven--4 4: cap-26, 


tion without the Kings Licenſe, yea, of Purchaſe ; and by degrees. were X4g.a1 
| brought | 
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- brought down from the height of a Free Principality, to be ſtarved in their 


power, and inferiour to a Free People. And thus the Welſh on the one 
ſide, the diſcontented Lords on the other, and Mortimar's Title in all, fo 


| buſied the King, as though helopped off the Tops as they ſprang up, yer 


they ſprang forth as they were lopped ; nor was it the Kings lat all this 
while to find out the root of All, or to ſtrikeat that. 

Laſtly, when time had made all Troublers weary; yet he ſtill fits upon 
Torns; he was jealous of his SubjeCts, jealous of his Son,yea, jealous of him- 
ſelf: it being ever the firſt and laſt of his thoughts,how to keep his Crown. 
For the moſt part of his Reign, he was troubled with the walking Ghoſt 
of Richard the Second; ever and anon he was alive, he was here, he was 
there, and ſo the peoples minds were always kept at random ; but when 
all theſe Spirits are conjured down, Richard the Second's Ghoſt is yer 
within Zenrys own breaſt, Soruled Henry the Fourth, an unhappy conff- 
dent man, that durſt undertake more than he would, did more than he ought, 
was ſucceſsful in what he did, yet never attained his end, to be ſure of his 
Crown, and quiet of mind. For a Plaiſter to this Sore, he turned tomewhat 
towards Religion; but ſhewed it more in zeal to Church-men, than in 
works of Piety : and therefore may be — to regard them rather as 
his beſt Friends in right of Archbiſhop Ar«ndel, than as in relation to Re- 
ligion. Yet, as ifhe overlooked that, he deſires their Prayers, becomes a 
{tri& obſerver of ſuperſtitious Rites, 1s fiery zealous againſt the Lofards, 


intends a Journey into the Holy Land, and War againit the Zyfdels ; the 


- common Phyſick of guilty Kings in thoſe days. Briefly, he did will to 


do any thing, but undo what he had done ; and had done more, had his 
Journey to the Holy Land ſucceeded. But ( whether haſtned or de- 
layed by a Prophecie of the ending of his days, falls not within my Pen 


_ to cenſure;) entring upon the Work he died , in the beginning of his 


purpoſes, in the midft of his fears ; never came to the Foly Land, and yer 
yielded up his laſt breath in Jeruſalem. 


The Parliament was then fitting, and was witneſs of the death of 
Henry the Fourth, as it had been of his entrance upon the Throne, as if 
purpoſed to ſee the courſe of the Crown in the doubtful current between 
the two Houſes of Lancaſter and Tork; and to maintain their own Ho- 
nour, in directing the Scepter according to their warranty upon a late In- 
tail by A& of Parliament. Yet did not all reft upon this : for the Heir 
of Henry the Fourth was a Man every inch of him, and meant not to 
Moot upon the point : His Father died a King, and he his Heir had the 
Crown, and was reſolved to hold it. A rough young man he had been 
formerly, and bold enough to out-face ſmall doubts in point of Succeſſion ; 
for he could (for necd ) out-tace common Civility it ſelf. This mighr 
have lien in his way ; for he that cannot y=_ himſelf, can much leſs 
govern a Kingdom. Yet a hidden providence concluded quite contrary, 
and rendred him a clear Teſtimony of a ſtrange change by the anointing 
Oyl, like that of Saw/, that forthwith had the Spirit of another man. - So 
though not hammered thereto by Affliction, as was Edward the Firſt, yet 
[was he his parallel in Government, and ſuperiour in Succeſs. Being ſea- 


ited in the Throne, all men thought it dangerous to abide the adventure of 


the Turn of this Kings Spirit. The Clergze had but yeſterday tried the 
{Maſtery with the Zazty, and gained it but by one Vote: there was no 
dealing with the Clergze whilſt Archbiſhop Arundel lived, nor with him 


whilſt 


— 
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whilſt Zenry the Fourth lived, or his Merits were in memory ; but now 
they both are dead, the Clergie and the Laity are upon even ground. 
Thus might make the C/ergie now not over-confident : The Lords loghed 
on the King as a man like enough to ſtrike him that ſtands next. "Yie 
wiſe men ſaw he would be doing ; all men were tired with Inteſtine 
Quarrels ; and jumped in one, That he that would be in aftion, ſhould att 
abroad, where he might get Renown , and a Purchaſe big enough for his 
Spirit. 

7 Scotland was a Kingdom yet incompetent to the King's Appetite. France 
was the fairer Mark,and better Game ; and though too big tor the Exg- 
liſh gripe, yet the Eagle ſtooped, and ſped himſelf fo well, as within fix 
years he faſtned upon the Sword and Scepter, and a Daughter of France, 
and might have ſeized the Crown , but choſe to ſuffer a blur to lie upon 
bis Title derived from Edward the Third, rather than to incur the cen- 
ſure of Arrogancy over a ſtooping Enemy, or to pluck o: fruit from the 
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Tree before it was fully ripe; which in time would falto his lap by a 
better Law than that of the Sword : Otherwiſe it might be well concei- 
ted, that he that hath both Right and Power, and will not ſeize, diſclaims. 
Beſides, the King was as well Inheritor to his Father's Fate as Crown : {till 
he had ſucceſs, but the end was ſo far diſtant, that he died in the way 
thereto. The brave Dauphine of France maintaining War ( after his Fa- 
_ ther the French King had yielded up the Bucklers to Henry the Fifth ) 

cill ZZenry the Fifth died, and the Eng/i/h did forgo what hay had for- 
merly gotten in France by the Sword of that great Commander. Nor 
did the Enz/iſh gain any thing in the concluſion of this War, but an ho- 
nourable windy repute of being one of the five Chiet Nations of Chriſtex- 
dom, ( if honour it be to be reputed amongſt the Nations) a Conquerour 
of France, the chief Leader unto the dethroning of three Popes at once, 
the Ele&ion of Pope Martin, and of giving a Cure to that deadly Wound 
of the Popedom which had ſpent the bloud of two hundred thouſand mens 
lives loſt in that _ | 

Theſe Foreign Engagements made the King leſs ſollicitous of the point 

of Prerogative at home; and the rather, kecauſe he knew the way to con- 
quer his private Enemies Arrns, and his SubjeQts Hearts ; without loſs of 
Honour in the one, or Reverence in the other. He loved Juſtice aboye 
the rank of his Predeceſſors, and in ſome reſpeC&s above himſelf ; for he 
atvanced Gaſcoign for doing Juſtice, though to the King's own ſhame. He 
liked not to intrude himſelt into Elefons, and therefore, though requeſted 
by the Monks of Canterbury, he would not nominate a Succeſſour to | 
Archbiſhop Arundel, but left the whole work to them. In the Autho- Anriq. Brice. 
rity of his place he was moderate, and where his Predeceſſors did matters 
without the Lords conſent ; when he made his Unkle the Marquiſs of 
Dorſet, Duke of Exeter, and had given him a Penſion to maintain that 
honour, he asked the Lords conſent thereto. To the Clergie he was more Walſing. 
than juſt, if not indulgent ; led thereto by his Father's example, as being G 
wrapped up in the ſame Intereſt as I conceive, rather than out of any li- 
king of their ways, now growing more bold _ Ulſurpation than in for- 
mer times. Orit may be, that having prevailed in that work in France, 
which to any rational 'man muſt needs appear above the power of the 
King, and all the Realm of England ; he looked upon it as more than hu- 
mane, and himſelf as an inſtrument of Miracles. And was ſtirred up in 
his Zeal to God, according to his underſtanding in thoſe dark times, to 
give the Clergie ſcope, and to pleafre them with their liberty of the 
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* Canon-Law, that began now to thunder with Fire and Terroyr jn ſuch 

Antiq, Bri, manner, that neither greatneſs nor multitude could withſtand the dint ; 

285, as was evidenced in that Penance inflicted upon the Lord Strange and his 
Lady in caſe of Bloud-ſhed in Foly Ground ; and their hot purſuit of the 
Lord Cobham unto a death of a new nature, for ſomewhat done which was 
ſometimes called 7reaſon, and ſometimes Herefie. And thus became 
Henry the Fifth baptized in the Flames of the LoJards, as his Father had 
fadly rendred up his ſpirit in the fame. I fay, in this he is to be looked 
upon as one miſled for want of light, rather than in oppoſition againſt the 
light : For in his laſt Will, wherein men are wont to be more ſerious and 
fincere, among(t his private regards, he forgets not to refle& upon Reli- 
gion to this purpoſe. We farther begueath ( faith he ) to the redundant 
Mercy of the Mo? Excellent Saviour, the Faith, Fope, and Charity, the Ver- 
Zur, ks pps and Peace of the Kings our Succeſſours, and of our Kingdom of 
England ; that God for his goodneſs ſake would protef, viſit, +, defend 
#hem from 1 and from all manner of decitfuluefs of Here- 
ticks. And thusWe Piety, Juſtice, and Moderation of Htxry the Fifth, a- 
dorned and crowned the honour of his Courage and Greatneſs, with that 
honourable Title of Prince of Prieſts : And had he been bleſſed with a 
clearer light, he might as well under God have obtained the Title of Prince 
ef Princ 5, wanting nothing that might have rendred him a precedent of 
Fame. | 


Henry the = But thetime is now come, that the Tide of Exg/ayd's Glory muſt turn; 
Sixth, and the ſudden Conqueſt in Fraxce by Henry the Fifth, not unlike the 
Macedonian Monarchy, muſt diſgorge it ſelf of what it had haſtily devou- 
red, but never could digeſt. Three things concurred hereunto ; one 
dangerous, the other two fatal to the flouriſhing condition of any Na- 


tion. 


Firff, The King is a Minor in the leaſt degree that ever any Prince fate 
on Engliſh Throne. He centred thereinto, neither knowing what he did, 
nor where he was ; and ſome ſay, he-ſate therein in his Mothers Lap : for 
his Life had been more in the Womb than abroad. A fad prefage of what 
followed ! for many menthink that he was in a Lap all hisdays. Norare 
the chief men to be blamed herein : for it is a certain Truth, That it is 
much better that*the Election of a King ſhould be grounded. upon a. rule 
that is known, though it be by deſcent of Inheritance, than upon none at 

all. For if a Child ſhould ſucceed, or a Laxatick, yet where the Principle 
of Government reſteth upon the Repreſentative of the people, there is the 
teſs cauſe of Complaint; the Government being ſtill the ſame, both for 
Strength, Wiſdom, and Uniformity, though it may. be the Nation not ſo 
active and brave : For a. Commonwealth can admit of no Mirority,though, 
a Monarchy by deſcent may. | 

Secondly, This deficiency in Nature might haye-been ſupplied, but that 
theſe times were unhappy in the great power of the Lords; to pleaſe 
whom, the Government is rareellen ein into two ſhares: One is made 
Proteftor of the King's perſon, the other ProteFor. of the Kingdom ; too. 
many by one : For let their perſons, be neyer-ſa eminent for Abilities, if: 
they be, not.,as eminent for Humulity and Sclt-command, their hearts will. 
ſoon over-rule their heads into a Fagtion. And therefore though the, Earl 
of Warwick waz a, wiſe man, and the. Duke of Glouceſter, a-wiſe.may, yet FW: 
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Earl of Warwick with the Duke of Glouceſter, were not wiſe. .. On the other 
ſide, the Proteftorſhip of the King's perſon being in the Duke of Exerer, 
and that of the Realm in the Duke of; Glouceſter, things ſucceeded paſling 
well ; for they both had one publick aim, and the Nuke of Exerer could 
comply with the Spirit of the Duke of Glouceſter, who.otherwiſe was nor 
ſo pliant. But after five years, the Duke of Exeter dying, and the Go- 
verament of the King's perſon 'devolving to the Earl of Warwick, who 
fided with the proud Cardinal-of Wizcheſter againſt the Duke of Glouce- 
fer, and ſo not onely conſumed the reſt of the Kings Nox-age in a reſtleſs 
diſturbance of Afaurs, but alſo deſpoiled Z7exry the Sixth of the ſpirit of a 
King for the future, and fo the Kingdom of a King. . For it was not the 
condition. of Henry the Sixth, to be endowed with a ſpirit of ſuch height; 
but might well have been led by Advice, and needed not the Earl of 
Warwick's ragged Brow to over-look him ; who was not content to have 
the King onely attendant upon his Advice, but muſt likewiſe have him 
under his Rod, to be corrected for his Faults ; and that by a Commiſſion 
under the King's own Hand and Seal, dated in the Eleventh year of the 
King's Reign : and ſo under colour of curbing, he killed that ſpirit in the 
King, which otherwiſe doubxleſs had both: ſpirit and pride enough to at 

imlſelf above his due height, and could not have been ſo long a Child, and 
ſo little a May as he was. PETS ORR. 
, Itis very true, that ZexrytheFifth-by Will, ſeemed to countenance his 
Brothers ; andit cannot be denied but the Duke of Glouceſter was of ſuch 
noble parts, that they could hardly dilatein any. work inferiour to the 


Government of a Kingdom. - Nevertheleſs, to yield, much tq_the Will of - 


a diſeaſed King in ſuch caſes, is as ill a preceden@as tlie making of a King 
by Adoption. And it had been better for the people to have adhered ta 
the Duke of Glouceſter alone, than by joyning him with another, bring 
into a precedent fuch a luxuriant Complement of State, as.a Protettorſhip 
of a Kingdom, which is of ſuch little uſe ty a Commonwealth, and of 1o 
bitter Fruit to the Party, as muſt needs bring Repentance when it is toq- 
late.. For he that cay manage the Protettorſhip of a Realm, without auger of 
good men, or envy of bad men, is fitting to live onely with Angels, aud tos good 
for the World, Nor did the Duke of Gloucefter meet with better meature, 
how wiſe ſoever he was, and truly devoted to the good of the Realm. 
For after four and twenty years Government, ſo wiſely and. faithfully car- 
ried on by him, that Juſtice. it ſelf could not touch his perſon; unjuſtice 
did, and he received this reward from [ris Nephew Zeyry the Sixth, that 
hedied in the dark, becauſe the Cauſe durſt not endure the light... | 

- Now is Henry the Sixth perſwaded that he is of full Age, he had laid a- 
ſide his Guardian the Duke of Glouceſter ; but forgetting to ſue out His 
Livery, he betakes himſelf from the Grace , of God, into the warm Sun, 
( as the Proverb is.) changing the Advice -of a faithful, experienced wiſe 
Counſellour,: for the. Government of an, Imperious , Woman, his Queen ; 
who allowed him no miore of a King, than the very Name; and that alſo 
' ſhe abuſed, to out-face the World. And after ſhe had removed the Duke 
of Glouceſter out of the way, undertook the ſway of the Kingdom in her 
own perſon, being a Foreigner, neither knowing nor caring for other Law 
than the Wl of a Woman. - Oo  . 
Thus the Glory of the Houſe of Laxcaſter goes down, and now a Star 

of the Houſe of 7ork appears in the riſing, and the people look to it. The 
Queen hereat becomes a Souldier, and begins the Civil Wars between the 
two Houſes, wherein ( her Eg/i/þ Py growing wiſe and weary ) ſhe. 
P | prays 


OE 
ONES 


oo ee GR wad horante Sar agree on on 2a doen 


f Ld iba 5 2. 
I F 


72, The Government of 4 I F Kings of England. 
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Cap. 7. 


prays Aid of Ireland; a Nation that like unto Crows, ever watts to prey 


upon the Infirmities of Eng/and. The Wars cantinue about ſixteen years 


by fits, wherein the firſt loſs fell to the Eng/i/ſh party, the pretenſions be- 
ing yer onely for good Government. Then the Field is quiet for about 
four years ; after which, the clamour of ill Government revives, and to- 
gether therewith a claim to the Crown by the Houſe of Tork is avouched. 
Thereupon the Wars grew hot for about four years more ; and then an 
ebb of as long Quiet enſues. The Tide at laſt returns, and in two years 
War, ends the Quarrel, with the death of Fourſcore Princes of the Bloud- 
Royal, and ofthis good man, but unhappy King. | 

Unhappy King, I ſay, that to purchaſe his Kingdoms Freedom from a 
Foreign War, ſold himſelf to a Woman, and yet loſt his Bargain, and left it 
to Obſervation, That a Conſcientious man that marries for by-regards, never 
thrives. For France eſpied their advantage ; they had maintained War wit 
England from the death of FHexry the Fifth, with various ſucceſs. The 
Duke of Bedford being Regent for the Ergiiſh,cftor the ſpace of fourteen 
years mightily ſuſtained the fainting condition of the Exg/zſh Aﬀairs irs 
thoſe parts ; and having crowned his Maſter Zeyry the Sixth in Pars, in 
the ninth year died ; - leaving behind him an honourable Witneſs, evere 
from his Enemies : That he was a brave Commander, a trae Patriot, and a 
faithful Servant to his Lord and Brother Henry the Fifth, and to his Son 
Henry the Sixth. But now the Duke of Bedford is dead ; and though 
France had concluded a Peace with the Engliſh, yet they could not forget 
the ſmart of their Rod, but concluded their Peace upon a Marriage to be 
had witha Woman of their own bloud and intereſt. And what they could 
not effe&t by Arms in th@ own Field, they did upon Eng/zfh ground by a 


Feminine Spirit, which they ſent over into gs to be their Queen ; 


Comin, lib. 3. 
Cape 8. 


and in one Civil War ( ſhedding more Eg/ifþ bloud by the Engliſh 
Sword, than they could formerly do by all the men of France ) were re- 
venged upon England to the full, at the Exgliſhmens own charge. For 
what the Engliſh gain by the Sword, is commonly loit by Diſcourſe. 

A Kingdom is never more befooled, than in r1e Marriage of their 
King : if theLady be great, ſhe _ enough, though as Jezabel, ſhe 
will neither reverence her Husband, obey her Lord and King, nor re.. 
gard his people. And thus was this Kingdom ſcourged by a Marriage, 
tor the ſin of the wiſe men, that ( building upon a falſe Foundation ) ad- 
viſed the King in the breach of Contra&t with the Earl of Arminiacts 
Daughter. And thus the King alſo, for that hearkning to ſuch Coun- 
ſel, murthered the Duke of Glowcefter, that had been to him a Father ; 
yielded up his Power'to his Queen, (a maſterleſs and proud woman, 
thit made him like a broken Idol without uſe ) ſuffered a Recovery of 


| his Crown and Scepter in the Parliament from his own Iſſue, to the 


Line of Tork ; then renewing the War ( at his Queens beck ) loſt what 
he had left of his Kingdom, —_— and Liberty ; and (like the King 
that forgot the kindneſs of Fehojada ) loſt his Life by the hand of his. 


Servant. 
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CHAP. XIV. 
Of the Parliament during the Reigns of theſe K Ings. 


'He Intcreſt of the Parliament of England is never more predomi- 
nant, than when Kings want 7ztle or Age. The firſt of theſe was 
the Caſe of Henry the Fourth immediately ; but of them all, in relation to 
the pretended Law of the Crown : but Henry the Sixth had the diſadvan- 
tage of both ; whereof in its due place. 
The pretended Law of the Crown of Eng/and, iz to hold by Inheri- 
rance, with power to diſpoſe of the ſame, in tuch manner, by ſuch means, 
and unto ſuch perſons as the King ſhall pleaſe. To this, it cannot be de- 
nicd, divers Kings had put in their claims, by deviſing their Crown in 
their laſt Will : but the ſucceſs muſt be attributed to ſome power under 
God, that muſt be the Executor when all is done ; and which muſt in 
caſes of Debate concerning Succeſſion, determine the matter by a Law 
beſt known to the Judge himſelf. | 
Not much unlike hereunto, is the Caſe of Zexry the Fourth, who like 
a Bud putting up in the place of a fading Leaf, diſmounts his Predeceſſor : 
Firſt, from the peoples regard, and after from his Throne ; which being 
empty, ſometimes he pretended the reſignation of his Predeceflor to him, 
other whiles an obſcure Title by deſcent ; his Conſcience telling him all 
the while, that it was the Sword that wrought the work. But when he 
comes to plead his Title to Foreign Princes by proteſtation, laying aſide the 
mention of them all, he juſtifies upon the #nanimous conſent of the Parlia- 
ment, and the people, in his own onely perſon. And fo before all the 
World, confeſſed the Authority and Power of the Parliament of England, 
in diſpoſing of the Crown in ſpecial Caſes, as a ſufficient Bar unto any 
pretended Right that might ariſe from the Houſe of Mortimar. And yet 
becauſe he never walks fafely that hath an Enemy purſuing him till 
within-reach, he bethinks himſelf not ſure enough, unleſs his next Suc- 
ceſſours follow the dance upon the fame foot : To this end an Act of Par- 
liament leads the Tune, whereby the Crown is granted or confirmed to 
Henry the Fourth for life, and entailed upon his Sons, Thomas, Fohn, and 
Humphrey, by a Petition preſented 5 Hen. 4. | 
Thus Zenry the Fourth, to fave his own ſtake, brought his Poſterity » x. 4. cap. a 
into the like capacity with himſelf, that they muſt be Kings, or nor fubſfiſt # H. 4. 0.48. 
in the World, it the Houſe of Tork prevails. And ſo he becomes ſecured 
againſt the Houſe of  7ork treading on his heels, unleſs the Parliament of 
England ſhall eat their own word. However, for the preſent the Houſe of | 
Lancaſter hath the Crown entailed, and the Inheritance is left ix the Clouds, 35 H.6. n. 12, 
to be revealed in due time. For though this was the firſt precedent of * 
this kind, yet was it not the laſt wherein the Parliament exerciſed a Power 
by Grant or Confirmation, to direC& the Law and Courſe of the Crown as 
they pleaſed. IS | 
The, due conſideration hereof, will make the things that follow leſs 
ſtrange. For the Parliament, according to occaſion, as the Supream 
Power of this Kingdom, exerciſed Supream Juriſdiction in order to the 
fatety of the Kingdom, as if no King had been to be found, in iſuing rH. n.13; 
forth Writs under the Great Seal ; concluding of matters without the 13: 
Pp > Royal 
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6 Hen.6.n 22% Royal Aſſet ; treating of Peace with Foreign Nations,and of other matters ; 


1 H.6, n.2.4. 
GS H. 4.1.21. 


H.6.n.15. 
Ir. 3. & 4- 
H. 5. N14. 
3 H.6.n.19. 
i Heu.6.n.16. 
& 4 i1. 6. 
8 Hen.6. n.27. 
28 H.5.N. 51. 
23H.5.n51, 
52. 
17 H.6. n.11. 
8 Hen. 4. 1.71. 


and determining their Reſolves before diſcovery made to the King of their 
Counſels; making Ordinances,and ruling by them, 3 Z7. 6. #n.29. 2 HT. 6. 
1.27. 8 HL. 6. n. 12. referring matters determinable in Parliament, to 
be determined according to their dire&tions Authoritate Parliaments ; 
confirming Peace made by the King ; proteſting againſt Peace made without 
or againit their conſent ; making Embaſſadours with power to engage for 
the Kingdom ; making Generals of the Army, Admirals at Sea, Chancel- 
lors, Barons, and Privy Counſellors, and giving them inſtruftions, 8 ZZ. 4. 
a.73. and 76. and 31. 5 H.4. #.57. 31 H.6. u.21. and binding them 
to obſervance upon Parh, 11 7. bp 2.19, 39. ordering the perſon of the 
King, denying his power of Fudicatare in Parkament, and ordering his 
Heouſhold and Revenue ; beſides many other particulars. 

Now if ſuch as theſe things were thus done,not by one Parliament,which 


_ poſſibly might be overſwayed by Factions,but by the courſe of a Series of 
Parliaments, that mightily Jabeured againſt FaQtion, and unworthy ends 
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and aims ; that man who ſhall determine the fame to be unjuſt or indif- 
creet, ſhould himſelf firſt be determined to be very juſt, and exceeding 
wiſe. Nor wes the Parliament partial in all this ; but being in a way of 
Reformation, it ſet upon the work of reforming it ſelf. 

Some that are very zealous in the point of Arbitrary and Abſolute Go- 
vernment of Kings in this Nation, and in all other, amongſt other grounds 
reſt upon this one, That an Engliſh King hath power to call Parliaments; 
and diſſolve them ; to make and unmake'Members as he ſhall pleaſe. I 
do eaſily grant, that Kings have many Occaſions and Opportunities to 
beguile their People _ can they do nothing as Kings, but what of righr 
they ought to do. They may call Parliaments, but neither as often or ſel- 
dom as they pleaſe, if the Statue-Laws of this Realm might take place. Nor . 
if they could , is that power neceſſarily and abſolutely ariſing from Su- ? 
premacy ; ſecing- it is'well known that ſuch power is betruſted by the 
Superiour States irother Nations, to the /uferzour, who dayly attend on 
publick Afairs ; and therefore can diſcern when the general Conventions 
are moſt neceſſary. As touching the diſſolving of Parliaments againſt 
the wills of the Houſes , it is true that fad precedents haye been of later 
times. in that kind ; and fo for want of due attendance; Parliaments have 
been enforced to adjourn, to prevent a worſe inconvenience : but theſe 
are infirmities better buried in ſilence , than produced as Arguments 
of power ; ſeeing it is evident that Kings themſelves were no greater 
gainers thereby, than an angry manis by his paſſions. It is true alfb, 
that Kings may make Lords and Corporations that may ſend their Bur- 
geſſes to the Parliament ; and thus the King may make as many as he 
will, ( as the Pope did with the Biſhops in the Council of Zrent ) yer 
cannot he unmake them when he pleaſes, nor take the Members from the 
Parliament, without attainder and forfeiture, according to the known 
Law. Neither can all theſe Inſtances prove, that the Kings of England 
have the ſole and-ſupreme power over the Parliament : Nor did the Par- 
liament in theſe times-allow of any ſuch Authority, and therefore procee- 
ded for the reforming of themſelves by themſelves, in many particulars, as 
the Statutes do hold forth. 

And firſt in the point of Ele4zovs, ( for an errour in that, is like an er- 
rour in the firſt ConcoCtion, that ſpoils the whole Nutriment ) they or- 
dain&d, that the EleCtion of Knights ſhall be at the next County-Court 
after the Writ delivered to the Sheriff, F 
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. That #n full Court, between the hours of eight and nine in the morning, Pro- 
clamation ſhall be made of the day and plate of the. Parliament.” That the 
Suters duly ſummoned, and others there preſent, ſhall then proceed to the Fle- 
ions; notwithſtanding any _ or Commandment to the contrary.. That 
the names of the perſons elefted ( whether preſent or abſent they be) ſhall be 
returned by Indenture between the Sheriff and the Elizors; and that a Clauſe 
to that end ſhall» be added to the Writ of Summons. 


This was enough to make the Sheriff underſtand, bit not to obey, till ROS 
a penalty of ove hundred found is by other Laws impoſed pon him, anda ,, 7 %, 
years impriſonment without Bail or Mainpriſe, beſides damages for falſe return | 
in ſuch caſes ; and the party ſo unduly returned, fined, and deprived of 
all the Wages for his ſervice. Thus the manner of Elefzon is reduced ; 
but the perſons are more conſiderable : for hitherto any man of Engliſh 
bloud promiſcuouſly had right to give or receive a Vote, although his 
Reſidency were over the wide World. | 
But the Parliament in the tinge of FZenry the Fifth, reduced theſe alſo ; yen.s. c.r. 
( whether they were ſuch as did chuſe, or were choſen) unto their proper 8 Hen-s. c.7. 
Counties, or elſe rendred them uncapable to vote or ſerve for any County, 
And the like Order was made for the Burroughs, That no perſon mu$t 
ſerve. for ary City or —_— nor give vote in Elefling ſuch as ſhall ſerve 
for that Town, unleſs they be both free , and refiants within that City or Bur- 
rough : A Law no leſs wholſom than ſeaſonable. For the times of Zen 
the Fourth had taught men to know by experience, Thay King that hath 
Souldiers ſcatterred over the Kingdom, can eafily ſway the County-courts, 
and make Parliaments for their own Tooth. Yet this was not enough ; 
for all Elizors, though of the meaneſt ſort, yet are ſtill able to do as much 
hurt with their Vote, as thoſe of the beſt fort, both for wiſdom and pub- 
lick mind, can do good by theirs. This made Eletions much ſubject to 
Parties and confuſions, and rendred the Parliament much leſs confide- 
rable. | | | 
Aremedy hefeuntois provided, in the minority of Heyry the Sixth, vzz. 
That no man ſhould give his Vote in Elefions in the County, unleſs he kath 8 Hen.6.c.z; 
forty ſhillings yearly in free Lands or Tenements ; and this is to be teſtified up- 
on Oath of the party. And more plainly it is orderded, {within two years 
after) that each Elizor ſhall have Frank-Tenement of that value within the 
fame County. And thus the Free-men yielded up their liberty of Eletion ro Hen.s. c.2; 
to the Free-ho!ders, poſſibly not knowing what they did ; nevertheleſs, 
the Parliament well knew what they did : this change was no leſs good 
than great, — _ 0 fs X 
.. For firi#; Theſe fimes were no times for any great meaſure of Civility : 
The Preface of the Statute ſhews, That the meaneF? held himſelf as good a 
man, as the greatest in the Country ; and this tended to Parties, Tumults, 
and_.Bloudſhed. | +: ol - © 
Secondly, Where the Multifude prevail, the meaner ſort are upon the 
upper hand ; and theſe (generally —_ cannot judge of perſons nor 
times, but being for the moſt part led by FaCtion or AﬀeStion, rather than 
by right Underſtanding, make their Ele#:ons ; and thereby the general 
Council of this Nation, leſs generous and noble. | 


23 Hen.6.c.1 $ 


Thirdly, There is no leſs equity in the change, than policy : For what 
can be more reaſonable, than that thoſe men onely ſhould have. their 
Votes in Elefion of- the Common-Council of the Kindom, whoſe Eſtates 


are chargeable yyith the publick Zaxes and Aſleſiments,and with the m"__ 
F | OL 


The Government of ar" DT Kings of England. 


23 HS. C.1 OR 


23 H.g.C.11, 


11 H.5.C.11. 


' of thoſe perſons that are choſen for the publick Service. But above all 


the reſt, this advancing of the Free-holdersin this manner of Elefion, was 
beneficial tothe Free-men of England, although perchance they conſidered 
not thereof ; and this will more clearly appear, in the conſideration of 
theſe three particulars. | | 

FirF, It abated the power of the Lords and great Men, who held the 
inferiour ſort at their Devotion, and much of what they had by their 
Vote. 

Secondly, It rendred the Body of the People more brave; for the ad- 
vancing of the ' Frec-holder above the Free-man, raiſeth the ſpirit of the 
meaner ſort to publick regards, and ( under a kind of Ambition ) to a- 
{pire unto the degree of a Free-holder, that they may be ſomewhat in the 
Commonwealth. And thus leaving the meaneſt rank ſifted to the very 
bran, they become leſs conſiderable, and more ſubje& to the Coercive 
power, whilſt in the mean tume the Free-holder, now advanced unto the 
degree of a Teoman, becomes no leſs careful to maintain correſpondency 
with the Laws, than he was induſtrious in the attaining of his degree. 

Thirdly, By this means now the Law makes a ſeparation of the inferi- 
our Clergie and Cloiſtered people, from this ſervice, wherein they might 
ſerve particular ends much, but Rome much more. For nothing appea- 
reth, but that theſe dead perſons in Law, were nevertheleſs Free-men in 
Fa&, and loſt not the liberty of their Birth-right by entring into Religion, 
to become thereby either Bond, or no Free Members of the people of 
England. | | 

Laſily, As a Fding Plaiſter above the reſt ; Fir#?, a Negative Law is. 
made, that the perſons eleCted in the County, muſt not be of the degree 
of a Teomay, but of the moſt noted XAnights, Eſquires, or Gentlemen of the 
County ; which tacitly implies, that it was too common to advance thoſe 
of the meaner ſort. Whether by reaſon of the former waſting times, 
Knights and Efquires were grown ſcant in number, or (by reaſon of their 
rudeneſs) in account ; or it may be the Teomanry grew now to feel their 
ſtrength, and meant not to be further Underlings to the great Men, than 
they are to their Feathers, to wear them no longer than they will make 
them brave. Secondly, the perſon thus agreed upon, his Entertainment 
muſt be accordingly ; and therefore the manner of taxing in full Coun- 
ty, and levying the rate of Wages for their maintenance, is reformed and 
ſettled. And Za/tly, their perſons are put under the proteCtion of the 
Law in an eſpecial manner ; for as their work is full of refleCtion, ſo for- 
merly they had met with many fad influences for their labour. And 
therefore a penal Law is made, againſt force to be made upon the perſons 
of thoſe Workmen of State, either in their going to that Service, or atten- 
ding thereupon ; making ſuch Delinquents liable to Fine and Impriſon- 
ment, and double damages. And thus however the times were full of 
Confuſions, yet a foundation was laid of a more uniform Government in 
future times, than England hitherfo had ſeen. 
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CHAP. XV. 
Of the Cuſtos, or, 'ProteQtor Reghi, : 


> Ings, though they have vaſt 'Dimenlions, yet are cot infinite, rior 
R greater than'the bounds of one Kingdom; wherein, if preſent, they 
are in all places preſent ; if otherwiſe, re bug like the Sun gone down, 
and muſt riule by reflexion, : as the 'Moon, in; the 'night. In a mixt 
Commonwealth they are z»tegral Members, and. therefore regularly 
muſt at&t Per depatatum, when their-perſons: are abſent. in another Ze- 
"gialty, and cannot att Per ſe : Partly becauſe their Luſtre is ſomewhat 
eclipſed by another-Horizon ; and partly by common intendment they 
cannot take notice of things done in their abſence. It hath therefore been 
the ancient courſe of Kings of this Nation, to conſtitute Yice-gerents in 
rheir abſence, giving them ſeveral Titles, and ſeveral Powers, accor- 
ding as the neceſſity of Aﬀairs required. Sometimes they are called Lord 
Farden, or Lord Keeper of the Kingdom, and have. therewith the ge- Ror. Pat. 
geral power of a King ; as it was with Jobs Warren Earl of Surrey, ap- 74% 4 
pointed thereunto by Edward the Firſt, who had not onely power to cam- 
mand, but to grant; and this power extended both to Exg/and and Scot- 
land. And Peter Gaveſton (though a Foreigner) had the Jike power giveri | 
him by Edward the Second over Enxane, to the reproach of the Exg/þ ,. vp... »: 
Nobility ; which alſo they revenged afterward. Sometimes theſe Yice- 2. m. 2. © 
gerents are called Lieutenants; which ſeemeth to confer onely the King's 
. power inthe Militia, as a Lieutenant general in an Army. And thus Ri- 
char the Second made Edmund Duke of Tork his Lieutenant of the King- 
dom of Eygland , to oppoſe the entry of the Duke of FZertford ( after- 
wards called Fexry the Fourth) into Exg/and, during the King's abſence 
| _—_— And in the mean while the other part of the Royalty which 
rned the Revenues of the Crown, was betruſted to the Far] of Wt- 
ſhire, Sir Fohn Buſh, Sir James Baggots and Sir Henry Green, unto whom 
( men fay ) The King put his Kingdom te farm. But more ordinarily the 
Kings power was delegated unto one, under both the Titles of Lord Guar- 
dian of the Kingdom , and Lieutenant within the fame ; ſuch was the Ti- 
tle of Henry Lacy Earl of Lincoln, and of Gilbert de Clare Earl of Glouceſter, Ro. Pat. 4E:; 
and of Audomar de Valentia Earl of Pembrooke; all of them at ſeveral Pf 1. mas, 
times ſo conſtituted by Edward the Second, why the Patent-Rolls ap- 
peareth. So likewiſe did Edward the Third e his Brother Fohx of 
Eltham twice, and the Black Prince thrice, and Lzoxel Duke of Clarence, 
and his Brother Thomas, each of them once, in-the ſeveral paſſages of 
Edward the Third beyond the Sea, in the third, fifth, twelfth, four- 
reenth, ſixteenth, nineteenth, and thirty third years of his Reign ; con- roHen.s p.v 
cerning which, ſee the Patent-Rolls of thoſe years. And Henry the Fifth m» s- | 
gave likewiſe the ſame Title and Authority to the Duke of Bedford, upon 
the King's Voyage into Fraxce ; and afterward that Duke being ſent over 78.4 m2 


to ſecond the King in the French Wars, the Duke of Glowreſter obtained 

the fame power and place. But Hexry the Sixth added a further Title 

of Protettor and Defender of the Kingdom and Church of Zuglard; this _.  _ - 

was firſt given to the Duke of Bedford, and afterwards he being made =_— Þ.% 

Regent of France, it was conferred upon the Duke of G/axceſter : And 

towards the hater time of Henry the Sixtli, it was granted by him to 421.6, m7. 
: " — Richard © 
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- Richard Duke of Tork. Thus Title carried along with it s power different 
from that of a King, onely in honour ; and the perſon ſo adorned, may be 
faid to ſway the Scepter, but yot to wear;the Crown. And thercfore in the 
minority of Henry the Sixth, whenas the Government was ordered by the 

| Parliament, and to that.end-a Prazefor was: niade; and)he well guarded 

with a Privy Council, and they provided with InſtruCtions ; one of them 

was, That in all matters not to.be trauſated ordinarily but by the King's ex- 

preſs conſent, the Privy Council ſhould adviſe with the Protettor : 'But this'is. 

not ſo needful,; in regard that it concerneth the power of execnting of 
Laws, which by right of the liberty of the Subje&, is the known duty of 

the Steprer, in whoſe hands ſoever it is holden. And therefore I ſhall . 

paſs to the Legiſlative Power,wherein it isevident that the Photeftor's power 

was no whit inferiourto the King's power. ' For Firf?, the Protefor, Ex 

' Offcto, by advice of the Connell, did fatnmon Parliaments by Writs, ever 

as the Kings themſelves, under their own 7ef#; and if they did not bear 

'the Royal Aſſent, yet did they dire& the fame, and received Petitions in Par- 

' kament to them dire&ed as to Kings, and every way ſupplicd the room of 

a King, in order to the perftfting, publiſhing, and enforcing of Law to 
\BExdcution. - Secondly, the Parliaments hokden by Protefors, and Laws 

+ -therein made, are no whit inferiour to thoſe by the King, whether for 
Honour or Power. And therefore if a Parliament be. holden by the Lord 
Warden, and fitting the Parljament'the King in perſon ſhall arrive, and be 

there preſent, ' neither .is the [Parliament interrupted thereby,. rior the 

powetr thereof changed at aH ; though the power and place of the War- 

=, denſhip of the Kingdom doth utterly vaniſh by the perſonal acceſs of the 
| - King: becauſe inall places where the King is fubſervient to the Kingdom or 
the Commonwealth, the Lord Warden 1n his abſence is conſervient unto 

-him, being in his ſtead, and not under him ; for the very place ſuppoſeth 
-himas not, becauſe not preſent. | | 
SH.s.c.1, And this was by a Law, declaratively publiſhed at fuch time as enry 
the Fifth was Regent of France ; and therefore by common'preſumptian, 

was likely to have much occaſion of reſidence in that Kingdom ; it 
holdeth in equat force with all other Laws of the higheſt 11ze : which-is 

the rather to-be noted, becauſe'it is (though under a ProteHor) obligatory 

to the King, and makes his perſonal pretence no more conſiderable than 

the preſence of his ſhadow : For the King ſperit three whole years in the 
French Wars, and during that time never faw England; where neverthe- 
-keſs, in that interim, three Parliaments had been holden, one by the Duke 

- of Bedford, and two by the Duke of Glouceſter ; in the laſt of which this 
Law was made: Ang in truth, it we look upon this Title of the King- 
.doms Guardianſhip in its bare Lineaments, without lights and ſhadows,it 

will appear little better than a Crown of Feathers, worn'onely for bra- 

very, and in-nothing adding to the real ability of the 'governing part of 

[| this Nation :* Nether were: the- perſons of theſe Magnificoes ſo well de- 

a; -|þ ſerving, nor di the Nation expe&t any ſuch matter from them.  FA- 
ward the Firſt was'a wiſe King, and yet in his abſence choſe Fdward the 
Second to hold that place, he being then not above fourteen years of age. 

. "Aﬀterwards Edward the Second's Queen, and the Lords of her party, were 
aviſe enough -in-their way, 'and yet they choſe Edward the Third to be 
their Cxſtos Regyi, then not fourteen years old ; his, Father in the mean 

Roe. Par. 5 E. time being neither abſent from the Kingdom, nor depoſed, but onely dif- 
'3- p+1-m 16--mjfſed from aCting in the adminiſtration of the Government. Faward the 
Third follows the fame example; he firſt makes his Brother Jo. of E/tham 
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Caſtos Regni ; and this hedid at two ſeveral times; once, when he was but 
Eleven years old ; afterwards, when he was about Fourtcen. Then he 
made his Son, the Black Prince, upon ſeveral occaſions, three times Lord- 
Warden of the Kingdom ; once, he being about Nine years old ; and a- 
gain, when he was Eleven years old; and once, when about Fourteen years 
old. Laſtly, Edward the Third appointed his Son Lionel! Duke of Cla- 
rence unto this place of Cuſtos Regyz , when as he was ſcarce Eight years 
old; all which will appear upon the comparing their Ages with the ſe- 
veral Rolls of 25 E.1.& 3,5, 12, 14, 26. 19 E. 3. It therefore the 
work of a Cuſtos Regni be ſuch as may be as well done by the Infants of 
Kings, as by the wiſeſt Counſellor, or moſt valiant man, it is, in my opi- 
nion, manifeſt, that the place is of little other uſe to tris Commonwealth, 
' than toferve asan attire to a comely perſon,to make it ſeem more fair be- 
cauſc it is in faſhion ; nor doth it advance the value of a King one grain 
above what his Perſonal endowments do deſerve. | 
Hitherto of the Title and Power ; the next conſideration will be, of 
the original Fountain from whence it is derived ; wherein the Precedents 
are clear and-plain, that ordinarily. they are the next and immediate Off- 
ſpring of Kings, if they be preſent within the four Seas, to be by them 
enabled by Letters-Patents or Commiſſion. But whether preſent or ab- 
ſent, the Parliament when it fate did ever peruſe their Authority ; and 
if it faw need, changed, enlarged, or abridged both it and them. Thus 
was the Duke of Glouceſter made Lord Warden in the time of Henry the 
Fifth, ( he being then in France ) in the room of the Duke of Bedford. 
The like alſo in Ferry the Sixth's time, when as the King was young : for 
then the Parliament made the Duke of Bedford Lord Warden, and added 
unto that Title the Title of Protefor. Afterward, at the Duke's going 
over into France, they committed that ſervice to the Duke of Glouceſter 
( if 1 forget not the nature of the Roll ) during the Duke of Bedford's 
abſence, and with a Salvo of his right. Not unlike hereunto was the 
courſe that was taken by the Parliament in theſe ſullen later times of 
Henry the Sixth ; whereof more hereafter in the next Paragraph. 
_ - Latily, The limitation of this high power and Title, isdifferent accor- 
ding to the occaſion ; for the Guardianſhip of the Kingdom by common 
intendinent, 1s to endure no longer than the King is abſent from the Helm, 
either by voluntary deſerting the work, or employment 1n Foreign parts, 
though united they be under the Government of the ſame King, toge- 
ther with this Nation, ſuch as are theſe parts of France, Ireland, and Scot- 
land, then under the Engliſh Fee. This is apparent from the nature of 
the Statute of Fenry the Fifth fermerly mentioned : for if there was 
_ need to provide by that Statute that. the Kings arrival and perſonal pre- 
fence ſhould not diſſolve the Parliament aſſembled by the authority of 
the Cuſtos Regni , then doth it imply , that the perſonal preſence of the 
King, by and upon his arrival, had otherwiſe determined the Parliament, 
and tlut Authority whereby it fate. But thePrecedents are more clear, 
all of them generally running in theſe or the like words, 7» abſentia Regs, 
or QOuamdiu Rex fuerit in partibus trauſmarinis. It 1s allo to be granted, 
that the King's will is many times ſubjoyned thereunto, as if it were in 


him to diſplace them, and place others in his abſence : yet do I find no, 


Precedent of any ſuch nature, without the concurrence of the Lords or 
Parliament ; and yet that the Parliament hath ordered ſuch things with- 
out his conſent. For when Richard the Firſt, paſſing to the Zoly Land, 
had left the Biſhop of Zly to execute that place during his abſence in re- 
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mote parts; the Lords finding the Biſhop unfaithful in his Charge, exclu- 
ded him both from that place and Kingdom, and made the King's Bro- 
ther John, Lord Warden in his ſtead. 

Burt in the Caſe of the Proteforſhip, which ſuppoſeth diſability in the 
perſon of the King, the fame by common intendment 1s to continue du- 
ring the King's diſability ; and therefore in the Cafe of Henry the Sixth, 
it was determined, that the Proteforſhip doth Ipſo fatto ceaſe at the King's 
Coronation ; becauſe thereby the King is ſuppoſed able to govern : al- 
though in later times it hath not ſo been holden. For Kings have been 
capable of that Ceremony, aſſoon as of the Title ; and yet commonly 
are ſuppoſed to be under therule of neceſſity of Protetorſhip, till they be 
Fourteen ycars of age, or (as the Caſe may be ) longer. For although 
Henry the Sixth was once thought ripe when he was eight years old, yet 
ia the iſſue he proved ſcarce ripe for the Crown at his two and twentieth 
year. Nevertheleſs , the default of Age is not the onely incapacity of 
Kings ; they have infirmities as other men, yea more dangerous than any 
other man ; which though an unpleaſant Tune it be to harp upon, yet i 
is a Theam that Nations ſometimes are enforced-to ruminateupon, when 
God will give them Kings in his Wrath, and give thoſe alſo over to their 
own luſts in his Anger. In ſuch caſes therefore this Nation ſometimes 
have fled to the refuge of a ProteCtor ; and ſeldom it is that they can de- 
termine for how long. When Henry the Sixth was above Thurty years 
old, Richard Duke of Tork was made Proteftor, and Defender of the Realm, 
and of the Church. It wasdone (if the Record faith true ) by the King 
himſelf, Authoritate Parliamenti. Tt was further provided by the Parlia- 


ment, that _ this was to continue Quamdiu Regt placuerit, yet the 


Ror. Par. 32. 
H. $. Mm. 7. 


Duke ſhould hold that place till the Kings Son Edward ſhould come to 
years of diſcretion, and ſhall declare that he will take that place upog 
himſelf. | 

The ground hereof 1s ſaid to be , that the King was Gravi infirmitate 
detentus ; which could not be intended of any bodily diſtemper : for nei- 
ther doth any ſuch thing appear by any Author or Record. Nor if ſuch 
had been, yet had it been an irrational thing in the Parliament to deter- 
mine the ſame upon the Princes diſcretion, and acceptance of the Charge 
upon himſelf. It ſeemeth therefore, that it was Grawis infirmitas Anim, 
and that this way of the Parliament tended to a tacite ſliding him out of 
the Government of the Kingdom, by a mederate expreſſion of a general 
incapacity in his perſon. 


The Concluſion of all that hath been ſaid concerning this Title, is 


double : One, that both the Cuſtos Regyy, and Proteftor, are not ſubſiſtent, 


but conſiſtent with that of a King, becauſe it ſuppoſes a King under in- 
capacity. | | 

Secondly , That they tend to teach the people a neceſſity of having 
one Chief, although it may, in truth, ſeem to be but a trick of State ; like 
ſome pretty carved Cherabims in the Roof of a Building, that do ſeem 
bo bear it up, whenas, in truth, 1t is the Pillars that ſupport both it and 
them. | 


CHAP. 
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CHAP. XVI: 


Concerning the Privy-Council. 


Ations do meet with their Exigences, as well as perſons; and in fuch 
condition, reſolutions taken up by ſudden eonceit, are many times 
more effe&ual than more mature deliberations; which require more time 
in compoſing, are more ſlow in concluſion, let ſlip opportunities, and fall 
fhort of expeQation in the end. Such are the ways of debate in the 
Grand Repreſentative of the Kingdom. Add hereunto, that in putting 
the Laws in execution, greater diſcretion is required than can enter into 
the head of any one man, and greater ſpeed than can ſtand with debate 
amongſt many. And therefore it is beyond all doubt, that the Conven- 
ticles of Council are no leſs neceſlary in their degree, than the 4ſembly of 
the Eſtates of this Nation in their Grand Convention, 
' Yet with this Caveat, that one Genius may move in both ; for other- 
wiſe the motions of Government muſt needs be inconſtant, inconſiſtent, 
and like that ofan Hypocrite,one way abroad,another way at home ; nei- 
ther comfortable to it ſelf, nor confiding to others. And therefore can- 
not theſe Privateer-Councils, by any proportion of Reaſon , be better 
conſtituted, than by the Repreſentative it ſelf, that it may be a Creature 
made in its own Image, one and the ſame with the Image of the 
maker. | 
This was the wiſdom and the practice of theſe times, more ordinarily 5 x. 4. n. 57: 
than in the former : for the Parliament was no lefs jealous of the power © * 3"- 
of Henry the Fourth, than of the infirmities of ZZexry the Sixth; nor pe 5.16 
more akon in the aims of any of them all, than themſelves were in 31 H5-n. 31. , 
in their own 77ztle to the Crown. 
Neither was this ſufficient : for the Parliament looked upon themſelves 
as a body that ſometimes muſt retire to reſt ; and upon the Privy Council, 
as Watch-men ſubjett to change; and therefore they not onely give thera 
inſtruCtions, but engage them unto obſervance. Their inſtructioris were 8H. 5.n. 2,i, 
ſometimes occaſional, but ſome more general ; of which I ſhall inſtance > '*** 
onely in two, which were to be of everlaſting regard. Firſt, That they 
ſhould hold no pleas before them , that is to ſay, at the Council-Table , or 
at the Privy Council ; nor before any of them, unleſs as Judges in the 
Chancery, Exchequer, or Benches at Weſtminſter ; ſo as whatſoever miſ- 8H. 4. n.1,5. 
{carriages were had by the Privy Council in Caſes of Judicature in the 
Star-chamber formerly , are now reduced. The fecond rule was this, 
That no diſpatches ſhould be made at the Council-Table of any matters 5 1. 4. n. 37. 
there agitated, but by general conſent. Unity yoru life to Action, car- 5 #4 -73- 
rying therewith both Authority and Power ; and, when all is done, muſt 
derive its original from without, and in all good ends from above. And 
therefore, as a Seal to all the reſt, it was wiſely done by the Parliament 
to draw the mindes of the Privy Council together , and to preſent theri 
joyntly before God, by an Oath, obliging themſelves to aſolemn and con- 
ſtant obſervance of their inſtru&tions, and fo perievere therein. - For the 11 1.4. n. 14, 
unchangeable God can onely ſtamp a laſting Image upon the mind, and 35 
bind the ſame, that is ſo ſubjeC&t to change,to an unchangeible Law, where- 
by the people may be made as happy tor continuance, as for Righteoul- 
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17 R. =. C. 7. 
4 H. 6. C. 5. 


ro H. 6.8. 2. 
20H. 6. Cc. 6. 


23H.6.C. 5. 


12H 6.C. 3. 


31 H1.5.c. 2. 


The Privy Council thus ſetled , dreſſed , and girt , becomes of high 
eſteem , both for Truſt and honourable Employment in great mat- 
ters. The Mint is the very Liverof the Nation, and was wont to be the 
chief care of the Parliament it ſelf in all the dimenſions thereof. . Now the 
Mint is two ways conſidered, viz. either in the value of the Metal and 
Money, or in the Coinage. 

The firſt of theſe, and things moſt immediately concurring therewith, 
the Parliament ſtill retains to its own immediate Survey ; ſuch as are the 
inhibiting of exportation of Gold and Silver , and of melting of Coyn 
into Plate or Bullion ; the regulating of the current of Foreign Coyn, 
the reducing of money, both Foreign and Domeſtick, imbaſed by Coun- 
terfacture, Clipping, Waſhing, &c. the regulating of Allay of Gold and 
Silver ; the regulating Exchange, and ſuch like : concerning all which, 
the Reader may pleaſe to perule the Statutes 2 ZZ. 4. cap. 5, 6, 11,13. 
4 H. 4. cap. 16. 3 H. 5. Stat, i. & 4.cap. 6. & 9. cap. 11. and 2 Z7.6. 
cap. 6. | 

The ſecond Conſideration touching the Mnt,concerned the election and 


government of the Officers, touching the Mint and Exchange, or the 


places where they ſhall be holden ; which, with ſome other matters of 
inferiour nature, were left to the Order of the Privy Council, either with 
the King, or aſone, in caſe of the King's abſence or diſability. . 

A ſecond power given to the Privy Council, was in point of 7rade and 
Merchandize: Formerly they had ſomewhat to do therein , but ſtill the 
Parliament ſet out their bounds. In Richard the Second's time, the peo- 
ple had liberty of Trade in ſome Commodities by way of Exportation, 
but the Privy Council might reſtrain them upon inconvenience to the pub- 
lick. Now the ſame is confirmed ; and though it concerned Corn onely, 
yet it was a Precedent that led the way to a much larger power in the 
Trade of the Staple Commodities of this Ifland, to enlarge or ſtraiten it 
as they thought meet. And fo they became in a fair way to have a 
principal power over the Revenues and Riches of this Nation. But this 
laſted m long ; for within ten years theſe Licenſes of Tranſportation 
coſt the Merchant ſo much , as he could make little gains of all his 
care and pains ; and therefore a rule is ſet to a general allowance of all 
Tranſportation of Corn, till the _ of Wheat came to a Noble, and 
Barley at Three ſhillings, and no longer. This being firſt made Tempo- 
rary, was afterwards made Perpetual ; and fo gave a reſtraint unto the 
power of the King and Council. But where no poſitive reſtraint was 
made by any Statute, the King and Council ſeemed to have the ſole pow- 
er left unto them, to open and ſhut the paſſes of Trade as they pleaſed. 
For whereas the Commodity of Butter and Cheeſe was made Staple, the . 
King and Council had power to ſtop the fale thereof; notwithſtandin 
that the Law gave full liberty to the Subjes to bring all their Szaple- 
Commodities ro the Sraple. Nerverthelets, this power in the King is 
not primitive, but derived from the Parhament ; for they had power o- 
ver the Kings Licenſes and Reſtraints in ſuch caſes, as by the ſeveral Sta- 
tites do appear. 

A third power given to the Privy Council, was a power of Summons and 
Proceſs againſt Delinquents in caſes of Riots, Extortions, Oppreſlions, 
and grievous Offences. The Summons to be by Privy-Seal, the Proceſs, 
Proclamations ; and for Non-appearance, Forfeiture , if the Delinquent 
be of the degree of a Lord; it of 1nferiour rank , then a Fine or Out- 
awry. At the firſt view, the Statute hath 2» "1-favoured Aſpett , as if 

It 
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it raiſed up a new Courtof Judicature ; but the time is to be conſidered 
with the occaſion ; for it was made for the ſecuring of the peace in a tur- 
biulent time. And beſides, the Law carrieth along with it two reſtriCti- 
ons, which puts the right of Cognizance in the Privy Counci! to the que- 
{tion. 

Firſt, It faveth the Juriſdiftion of other Courts, and provideth fur- 
ther, That no matter determinable by the Law of this Realm, ſhall be by this 
Atl determined in other form than after the courſe of the ſame Law in the 
Kings Court, having determination of the ſame : which implieth, that ſome 
kinds of Riots and Extortions are of ſo higha nature, that though de- 
——— in the Kings Court, yet are they to be determined before the 
Lords. | EE 
In the next place this Law provideth, That ſuch offences as are deter- 
minable by the Law of the Realm, that is by Jury, ſhall ſtill be ſotried. 

Secondly, It Conviction be upon Confeſſion, or by Certificate, in caſe 
where ( by reaſon of parties and partakings ) Inquiſition by Jury cannot 
be had, there the Lords ſhall immediately determine the fame. | 

Laſtly, If the Certificate be traverſed, then the fame ſhall be tried in 
the King's Bench. =" y 

But there is another Reſtriftion that undoeth all in effte&t in point of 
right ; becauſe what this Law ſetleth therein , it fetleth but for ſeven 
years, and leaveth the Privy Council to the limits of the Common Law 
tor the future. In the mean time, the Privy Council may be thought ter- 
rible, and very high, .both by this Law, and the greatneſs of the Lords. 
Kings Unkles, and Kings Brothers, are Subjects indeed, but of fo high a 
degree, that if a little goodneſs of nature, or publick ſpirit ſhine in them, 
they ſoon become the ObjeCts of admiration from the Vulgar, and gain 
more from them by their vicinity, than the King can do at a diſtance. 
For the Commons of England, by the fair demeanour of popular great men, 
are ſoon won out of their very Cloaths; and are never more in danger to 
part with their Liberties, than when the Heaven 1s fair above their heads, 
and the Nobility ſerve the King,and flatter them. Nevertheleſs, as I faid, 
the ſeaſon muſt alſo be oa of this power thus by this Law con- 
tracted : for what the Lords gained not by their popularity , the Queen 
did with her power ; who now, mindful of her contemned beauty , and 
oppoſition from the Duke of Glouceſter againſt her Marriage, removes him 
out of the way, gets the reins of Government into her hand, and like 2 
Woman drives on in full career. | 

The Duke of Tork, and other Lords, not liking this gallop, endeavour 
to ſtop her pace; but are all over-born, the Duke taken priſoner ; and 
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doubtleſs had pledged the Duke of Glouceſter, but that the Heir apparent © 


of the Houſe of 7ork ſteps in to reſcue. And new troubles ariſe in Gaſ- 
coign; to put an etid to which,the Queens party gains, and takes the Duke 
of 7ork's word for his good behaviour ; gets this Law to paſs, expeCting 
| hereby, if not a full ſettlement at home, yet at leaſt a reſpit to prevent 
dangers from abroad during the preſent exigency. And thus upon the 
whole matter the Lords and Privy Council are mounted up by the Com 
mons to their own miſchief. 


CHAP: 
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The Government of CREED TKing of England. 


C H A P. XVII 
Of the Clergie , and Church-Government, daring theſe times. 


T was no new thing in the World, for Princes of a wounded Title to 
I go to the Church-men for a Plaiſter ; and they are ready enough to 
{ing a Requiem, ſo as they may be the gainers. The Princes theretore of 
the Houte of Lancaſter had offended againſt common fence, if they had 
not done the like themſelves, being not onely guilty in their 77zle, but al- 
ſo by a ſecret Providence drawn into one intereſt together with the 
Church-men to ſupport each other. For Henry the Fourth and Arch- 
biſhop Arundel! meeting together under one condition of Baniſhment, 
become Conſorts in ſufterings, and Conſorts in honour : for Society be- 
gotten in trouble is nouriſhed in proſperity, by remembrance of mutual 
kindneſſes in a neceſ{tous eſtate ; which commonly are the more hearty, 
and more ſenſible, by how much other contentments are more ſcant. But 
the Archbiſhop had yet a further advantage upon the Heart of F7exry 
the Fourth ; though he was no man of power, yet he was of great inte- 
reſt ; execedingly beloved of the Engliſh Clergie , and the more for his 
Baniſhment-ſake. Now whatſoever he 1s, or hath, is the Kings, and the 
King is his ; the ſweet influence of the Archbiſhop and the Clergie enters 
into his very Soul ; they are his dearly beloved for the great natural love 
( ashe fays to the World ) they bear to him: what he could he got, what 
he got he gave to the Church. Thus the Family of Lancaſter becoming 2 
mighty ſupport unto the Clergie, Roman as it was, they alſo became as 
ſtout maintainers of the crackt Title of that younger Houſe. So was 
fulfilled the old Prophecie of the Oyl given to Feyry the Firſt Duke of 
Lancaſter, wherewith Henry the Fourth was anointed, That Kings anointed 
with that Oyl, ſhould be the Champions of the Church. Now for the more 
particular clearing of this, we are to conſider the Church abſolutely, or 
in relation to the Political Government of the Bar Concerning the 
latter, many things did befal that were of a different piece to the reſt, in 
regard that the Lords for the moſt part were for the Clergie, and they for 
themſelves ; but the Commons began to be fo well favoured with Wick- 
lif's way, that they begin to bid defianceat the Clergzes ſelt-ends and aims : 
and becauſe they could not reach their Heads, they drive home blows at 
their Legs. 

A Parliament is called ; and becauſe the King had heard ſomewhat, 
feared that the people were more learned than was meet for his purpoſe, 
and thar the Parliament ſhould be too wiſe ; he therefore will have a Par- 
{ment wherein the people ſhould have no more Religion than to believe ; 
nor I.carning, than to underſtand his Sence ; nor Wiſdom, than to take 
heed of a Negative Vote. But it befel otherwiſe : for though it was 
called the 4 "aa Parliament, yet had it skill enough to diſcern the 
Clergies inſide , and Reſolution enough to enter a ſecond claim againſt 
rhe Clergies Temporalties ; and taught the King a Leſſon, That the leaſt 
underſtanding Parliaments are not the beſt for his purpoſe. For though the 
wileſt Parliaments have the ſtrongeſt ſight, and can fee further than the 
King would have them, yet they have alſo ſo much wiſdom as to look 
to their own $skins, and commonly are not ſo venturous as to tell all 
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the world what they know, or to a& too much of that which they do 
underſtand. But this Parliament , whether wiſe or unwiſe, ſpake loud 
of the Clergies ſuperfluous Riches ; and the Kings wants are parallel'd 
therewith; and that the Church-men may well ſpare enough to 
maintain Fifteen Earls, Fifteen hundred Knights, Six thouſand two hun. 
dred Eſquires, and one hundred Hoſpitals more than were in his King- 
com. 


This was a ſtrong temptation to a needy and couragious Prince 
but the Archbiſhop was at his Elbow. The King tells the Commons that 
the Norman and French Cells were in his Predecetlor's time ſeized under 
this colour, yet the Crown was not the richer thereby ; he therefore re- 
ſolves rather to add to , than diminiſh any thing from, the maintenance 
of the Clergze. 


Thus, as the King faid, he did, though he made bold with the Keys of 
St. Peter ; for he could diſtinguiſh between his own Clergze and the 
Roman. The people are herewith put to ſilence, yet harbour fad conceits 
of the Clergze againſt a future time ; which like a hidden fire, are not 
onely preſerved, but encreaſed by continual occaſions; and more prin- 
cipally from the zeal of the Clergie, now growing fiery hot againſt 
the Lolards. For that not onely liſt people, but the Nobles, yea, ſome of 
the Royal Bloud, were not altogether eſtranged from this new old way ; 
whether it was ſucked from their Grandfather Duke Foh», or from a po- 
pular ſtrain, of which that Houſe of Lancaſter had much experience, I 
determine not. Theſe were the Dukes of Bedford and Glouceſter. Bed- 
ford was firſt at the helm of affairs at home, whilſt the King a&ted the 
Souldiers part in France, as ill conceited of by the Clergie, as they ſlight- 
ed by him. At a Convocation once aſſembled againft the Lo/ards, the 
Duke ſent unto their Aſſembly his Dwarf, as a great Lo/ard, though he 
was a little man; and he returned as he went, even as Catholick as any 
of them all ; Nox tam deſpeitus a Clero, quam ipſe Clerum deſpiciens atque ami, 213. 
eludens. This, and ſome other ſleights, the Clergie liked not ; they there- 
fore find 2 way to ſend him into. France, to be a reſerve to his Brother : 

And in his room ſteps forth Fiumphrey Duke of Glouceſter, that was no 

leſs cool tor the Rowan way than he. Fenry the Fifth was not more 

hearty in Romes behalf : for although he was loth to interrupt his Con- 

queſt abroad with conteſts at home ; yet he liked not of advancements- 

from Rome; inſomuch, as perceiving the Biſhop of Wincheſter to aſpire to a 
Cardinals Hat, he faid, That he would as well lay afide his own Crown,as allow 

the Biſhop to take the Hat. Nor was he much truſted by the Clergie, who 

were willing he ſhould rather engage in the Wars with France , than 

mind the Propoſals of the Commons concerning the Clergies Tempo- 

ralties ; which alſo was renewed in the Parliament in his days. Above 

all, as the Lancaſtrian Houſe loved to look to its own ; fo eſpecially in 

relation to Rome, they were the more jealous, by how much it preten- 

ded upon them for its favour done to their Houf.. And therefore Zew- 

_ rvtheFourth, the moſt obliged of all the reſt , looked to the Proviſers 

more ftrictly than his Predeceſſors had ; and not onely confirmed all 

the Statutes concerning the fame already made , but had alſo provided 9 * 4-<# 
againſt Proviſors of any annual Office, or Profit, or of Bu/s of Exem- , ,, 
ption-from payment of Tythes , or from Obedience Regular or Ordi- 7. 4. 
mary, and made them all puniſhable within the Statute. And further, 5 # 5: 


made 
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made all Licenſes and Pardons contrary thereto ( granted by the King ) 
void againſt the Incumbent ; and gave damages tothe Incumbent in ſuch 
vexations : for the former Laws had ſaved the right to the true patron both 
againſt Pope and King, | 


And thus the Engliſh Kings were Servants to the Church of England 
at the charges of Rome, whiltt the Popedome being now under a waſting 
and devouring Schiſm, was unable to help it ſelf; and fo continued until 
the-time of 7exry the Sixth, at which time the Clergie of Exg/and got 
it ſelf under the power and ſhadow of a Proteftor, a kind of Creature 
made up by a Pope and a King. This was the Biſhop of Wixcheſter, fo 
great a man, both for Birth, parts of Nature, Riches, Spirit, and Place, as 
none beforc him ever had the like : For he was both Cardinal, Legate, and 
Chanccllor of England , and had gotten to his aid the Biſhop of Bath 
ro be Lord Treaſurer of England. Now comes the matter concerning 
Proviſors once more to berevived. 


Firſt; More craftily by colloguing with the Nobility , who now had 
the ſway in the Kings Minority ; but they would none. An anfwer is gi- 
ven by the King, that he was Zoo young to make alterations in matters of ſo 
high concernment; yet he promited moderation. 'The Clergie are put to 
filence herewith,andfo continue till King was ſix years elder;and then, 
with Money in one hand, and a Petiffon in the other , they renew teie/ 
ſuit, but in a more ſubtile way : For they would not pretend Rome, but 
the Engliſh Churches Liberties ; they would not move againſt the Sta- 

| tutes of Pramuniri, but to have them explained ; it was not much they 
16 Rich.2.c.g, COMPlaincd of, for it was but that one word Otherwhere, which,ſfay they,the 
Antiq. Brir. Judges of the Common Law expound too largely, not onely againſt the 
Jurifdiftion of the Foly See, but againſt the Juriſdiction of the Engliſh 
Prelacy, which they never intended in the paſſing of thoſe Laws. Their 
Clonclufion therefore 15 a Prayer , That the King will pleaſe to allow the 
Turiſdiclion of their Eccle(taſtical Courts, and that Prohibicions in ſuch Caſes 
may be ſtopped. But the King , either perceiving that the Authority of 
Engliſh Prelacy was wholly dependant on the See of Rome , and aCted 
either under the ſhadow Legatine , or at the beſt ſought an Independent 
power of their own : Orelfe the King doubting that the calling of one 
word of that Statute into queſtion that had continued ſo long, might 
endanger the whole Law into uncertainty, declined the matter , ſaving 
in the moderation of Prohibitions. Thus the Engliſh Clergie are put 
to a retreat from their Reſerve at Rome : all which they now well ſaw, 
yet it was hard to wean them. The Cardinal of Wincheſter was a 
great man , and loth to lay down his power ; but his own Tribe grew 
weary of him and his power. For the greater ſome Churck-men are, 
unleſs they be better than men , the inferiour and better Church-men 
are worle than men. At length therefore the Cardinal is »legated, 
and that power conferred upon the Archbiſhop of Canterbury; a man 
formerly well approved, but by this very influence from Rome rendred 
ſuſpected, Which he percciving; proteſted againſt the exerciſe of the Ju- 
ridiction Legatine without the Kings allowance, and ſo mannerly crept 

into the Chair. | | 


| The Evgliſh Kings and Clergie having thus attained the right diſcerning 
ef cach other, begin to take up a new way of policy ; which was to hold 
nothing 
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nothing of the Popedom, bur the Form of Worſhip and Diſcipline ; but 
as touching Furiſdition, they held it a high point of wiſdom, either to 
fetch it nigh at home, or to be ſilent in the matter ; having now found a 
main difference between the Popes W:/, and the Church-Law ; and there- 
fore as formerly the Convocation and Parliament joyned in excluding Holl. 
of Foreigners from Church-livings, under the notion of Zztelgencers to 
Enemies abroad : So neither now will they allow any provifions for En- 
gliſh men; and upon this ground, the Dean and Chapter of Tork refuſed 
to admit the Biſhop of Lzxcolz to the See of Tork, although aſſigned he 
was thereto by Pope Martin, and he the darling of Nations, being by 
joynt conſent advanced to the Triple Crown , that had been formerly 
tripled amongſt three Popes, and troubled all Earope. And whereas 
during the 7ripapalty much money had been levyed here in Eng/and, to 
ſerve tor the recovery of the Popedom to one of Engliſh intereſt ; now 
by joynt conſent the ſame is ſeized upon and ſtopped as fewel from the fire, 
and ſpent by Henry the Fifth in the recovery of a Kingdom in Fraxce, 
that ſhould have been employed in recovery of a Popedom at Rome. 
Theſe things concurred to give a wound to the Popedom, that was never 
cured to this day. 


Nevertheleſs, the Engliſh Clergie was no loſer by all this, but gained 
in the whole ſum. For as it made them more depending on the Crown, 
fo it made the Crown more faſt to them, from which they had received 
more real immunities and power, than the Pope ever did, or was able to 
give them ; and might expect to receive many more. What perſonal re- 
ſpets theſe three Kings ſhewed them, hath been already touched. F7enry 
the Sixth added one favour, which made all the reſt more conſiderable. 
Hitherto they had uſed to meet in Convocation as uporl the intereſt of 
Rome,-and little notice was taken of them ; now the Nation owns them, 
and in ſome reſpeCts their work ; and it is granted, That the Clerks of Con- 
vocation called by the Kings Writ, and their Menial Servants, ſhall have ſuch g 5 .. . 
priviledge in coming, carrying, and going, as the Members of the Parliament 
have. Soas though they be not Members, yet they are as Members, if 
they aſſemble by the Kings Writ , and not onely by the power of the 
Legate or Metropolitan. The antiquity of this Court is great, yet not 4 Inſt c 74. 
ſo great as hath been ſuppoſed; nor is it that Court of the Ordinary cal- 
led the Church Gemot, mentioned in the Laws of FHeyry the Firſt, as not 
onely the works thereof, therein ſet down, do ſufficiently declare; but al- 
ſo it is evident, that in Henry the Second's days, the Grand Councils of 
this Kingdom were joyntly mixed both of Clergize and Laity. Nor could 
the Clergie ſhut the Laity from their Councils, till about the times of 
Richard the Firſt, or King John. -From which time forward, the Laity were 
ſo far from proteCting of them, that (till theſe times now in hand ) all 
their care was to keep them from violating the Liberty of the people. 
That-they were many times notwithſtanding called together by the | 
Kings Writ before theſe times, hath alſo been cleared by another Pen. wr. wit. 7:v4- 
That their work at ſuch times was to adviſe concerning, ſuch matters as 
ſhould be propounded to them by the King in Parliament, their Summons 
do ſhew ; the particulars whereof, for the moſt part , concerned ſupplies , 
of Money from the Church-men. And yet ſometimes matters of great 
moment were debated therein. As in a Convocation ſummoned by Henry 
the Fifth in his ninth year , the preheminence of Pope Emugenius above 
the Council of Bazi! was debated ; = as much as they could, they de- 
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termined the ſame. The credit of their deciſions in former time, I be- 

lieve was not much amongſt the people ; becauſe the men were looked 

upon with an evileye. Now that the Parliament ſeemeth to own them in 

their way, and to protect them ; their determinations are ſomewhat. 

The Church-men eſpy their opportunity, and whulſt the benevolent influ- 

ence of the State is in its firſt heat,they improve it inthis manner. The times 
were now come about wherein light began to ſpring forth, conſcience to- 

beſtir itſelf, and men to ſtudy the Scriptures. This was imputed to the idle- 

neſs and careleſneſs of the Clergie, who ſuffered the minds of young Scho- 
lars to luxuriate into Errours of Divinity, for want of putting them on to 
other Learning, and gave no encouragement to ſtudies of humane Litera- 
ture, by preferring thoſe that were deſerving. The Convocatids taking this 
into conſideration,do decree, That no perſon ſhould exerciſe any juriſdiction 
in any Office, as Vicar-general, Commiſſary, or Oficial, or otherwiſe, unleſs 
he ſhall have firſt in the Univerſity have taken Degrees in the Civil or 
Canon Law. A ſhrewd trick this was to ſtop the growth of the ſtudy of 
Divinity, and Wick/;f's way : and to imbelliſh mens minds with a kind 
of Learning that may gain them preferment, or at leaſt an opinion of abi. 
lities beyond the common ſtrain, and dangerous to ke meddled with. 
Like ſome Gallants that wear Swords as Badges of Honour, and to bid 
men beware, becauſe they poſſibly may ſtrike, though in their own per- 
ſons they may be very Cowards. And no leſs miſchievouſly intended 
was this againſt the rugged Cymmon-Law, a Rule ſo nigh allied to the Go- 
ſpel-way, as it favoureth Liberty ; and ſo far eſtranged from the way of 
the Civil and Canon-Law, as there is no hope of accommodation till 
Chriſt and Anti-Chriſt have fought the field. 

"Thus much of the Church of Exgland,in relation to the State,now as it is 
abſolutely conſidered, in regard of the ſeveral degrees of perſons therein. 
Although theſe three Kings were much endeared to the Exgiiſh Clergy,yet 
the diffcrence between the Laity and them growing high, the King's prin- 
cipal care 1s now, to keepan even hand between them both : tor he thar 
will tack two Horſes at once, muſt keep them even, or put his joynts to 
the adventure. -Firſt, Zexry the Fourth granteth, That no more ſhall be 
paid to Rome for the firſt-fruits of Archbiſhops and Biſhops, than hath been 
anciently uſed. The occaſion hereof was, to prevent the horrible miſchief, 
and damnable cuſtom of Rome ; for ſuch are the very words of that Statute, 
unto which the Clergy gave their Vote, if not the firſt Vote : and there- 
fore certainly did neither believe, nor honour that infallible Chair as their 
own Mother ; nor did they bear her Yoke, further,than their own benefit 
and reaſon of State did require. For though the immediate benefit of 
this Law did deſcend upon the Prelacy, yet it alſo much concerned the in- 
tereſt both of the honour and benefit of the Nation, that the Clergy 
ſhould not be at the Pope's pleaſure to tax and aſſeſs as he thought 

00d. 

Secondly, Heyry the Fifth added unto the Prelacy ſome kind of increaſe 
both of Honour and Power, viz. to viſit Hoſpitals that were not of the 
King's own foundation, and to reform abuſes there : for the Patrons ei- 
ther had no power to puniſh, or will or care to reform them. And thus 
upon the point, although they loſt a Right, yet they gained eaſe. 

Thirdly, The fame King confirmed by a Statute unto Ordinaries, the 
60gnizance of Accounts of Executors for their 7eſtators Eſtates ; which 
formerly was granted by the Canon-Law, but they wanted power to ex- 
ecute, and a Right to have and receive. In all theſe the Clergze or Prelacy 

were 
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were the immediate gainers. In as many other things the people were 
made gainers, and yet the Clergie were no loſers, otherwiſe than ( like 
' the Kite ) of that prey which was none of their own. 

Firſt, They refuſed formerly to grant Copies of Lzþels, either thereby 
to hinder the courſe of Prohibitions, or to make the Copies the moredear, 
and Money more cheap with them. Z7exry the Fifth, finding this a grie- 
vance to the people, paſſeth a Law, That al Ordinaries ſhall grant the Co- 
pies of Libels at ſuch time as by Law they are grantable. | 

Secondly, As the probate of Wills had anciently belonged to the Ordi- : x. 4. Star.2; 
nary by the Canon-Law , and formerly alſo confirmed to them by the cap. 1: 
Parliament ; fo it alſo regulated and ſettled the Fees for ſuch Service. 

But the Clergy having been ever under the noutriture of their Mother 

Rome, that loved to exceed, they likewiſe accounted it their liberty to take 

what they could get. But the nigher they come to engage with Kings in 

their Government according toLaw, the more reform they grow. For- 
merly Edward the Third had ſettled their Fees, but they would not hold 

to the rule. Now the Law is doubled by Henry the Fifth, with a penal- 

ty of treble damages againſt Delinquents. Furthermore, the very Prieſts 

could not contain their Pater-Noſters, Requiems, Maſſes, and ſuch Wares ; ji. ;. Star.2j 
they had engroſſed, and ſet thereof what price they pleaſed. The Mar- © # 
ket was riſen to that height , that Edward the Third undertook to ſet a 

rate upon thoſe Commodities: but that alſo would not hold long ; ZHex- | 

the Fifth he ſets a certain ſtipend ſomewhat more than Zdward the 25 Ntat.2} 
Third had done, and yet leſs than the Prieſts had formerly. ; 

Laſtly, Some Laws were made, wherein the Commonwealth gained, 
and the-Church were loſers. Firſt, Whereas the Church-men formerly 
held all holy things proper and peculiar to their own Cognizance , eſpe- 
cially ſuch as concerned the Worſhip of God ; the Parliament now bogan to 
be bold with that, and never asked leave. It had now for a long time, 
even ſince the Saxon times , been the unhappy condition of this Church 
of England among(t others, to decay continually in Piety and right De- 
votion ; but through the light that now revived , and God's goodneſs, 
it in theſe times came to paſs, that the people did entertain ſome ſenſe of 
their duty towards God more than formerly , and begin to quarrel the 
abuſes done to the Lords day in the manner of the keeping thereof. London 
hath the honour for beginning: this Reformationby an A&t of their Com- 
mon Council. The Parliament within ſeven years after that engage ,. x 6. c. 5; 
the whole Kingdom in that ſervice (though therewith alſo are adjoyned 
other holy Feaſts then holden ) and all Fairs and Markets are enjoyned 
to ceaſe on that day, under pain of forfeiture of Goods expoſed to fale ; 
excepting Vi&tual , and excepting the four Sundays in Harveſt. And 
thus though places had their Conſecration allowed by the Parliament, 
and immunity from trading in Fairs and Markets by the ſpace of a hun- 
dred and ſixty years before this time ; yet that time which God by his 
own Law had reſerved to his own ſelf, never came under regard to be 
allowed till now ; and yet not by the motion of the Clergie , nor by their 
furtherance. For by their thruſting in the Holy days, they made them 
equal with the Lords day; and in Harveſt-time ſuperiour, by preſerving 
them in force , whenas the Lords days were ſetaſide. So God had ſomes 

what of theſe men, but the Pope more. Secondly, As the Church-men 
loſt in the former, ſo the Prelacy in*this that follows. | 

The Prelates had long ſince obtained the Trial of Baſtardy, and* there- 

in could ſtrain themſelves fo far, as to put the caſe of Inheritance into 
_— . _. aca — danger, 
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danger, where the point otherwiſe : was clear enough. And this grew 
tothat height, that xt endangered the diſinheriting of the Heirs of the 

«1. 4.c. 11. Earl of Heat. It is therefore.now proyided, that, before the Ordinary in 
{uch Caſes proceeded: to Trial,” Proclamations ſhall be made in Chancery, 
to ſummon all pretenders of «dntereſts or Titles to come before the Ordi- 
nary to make their Allegations 3 and. all Trials of Baſlardy otherwiſe 
made ; ſhall be void ; fo as whatever the Canon did, the Parliament 
would not truſt to the Ordinaries Summons; nor allow of their power 
in any other mannet than the: Parliarnent thought meet. One thing 
more-remaineth, wherein the true Church' of Chriſt ſeemed to loſe, and: 
yet gained ; and.the-C/ergie;zoyning with the King, ſeemed to gain, and 
yet loſt : this was the point-;þf - Worſhip which had long flumbled the 
minds of the people; 'and was.now grown to' that ſtrength ; that no- 
thing but an A& of-Parliament can keep-it under. This opinion con- 
cerning Worſhip was at the firſt ſo young, that it was not yet baptized 
with any proper name,, but calſed, Opinion contrary to the Church-determi- 
nations, or Catholick Faith. ' And. againſt,' this the Clergie now ſtormed 
more than ever-formerly ; becauſe it was grown to 1tuch a height, as if 
ic meaned to: over-top. theirs; -+ ,;To. this, ead.they procured an Act ta 
pals, : ” Or P47 f IS a | INT Mi - 


21 072111 VWs I Se}, I 4 ECT | " 
zH.4.c.is, That all Preachers, Teachers, Writers, ;Schopt-maſters, Favourers, or ng: 
forivuſly defamed perſons for, themaintenande of  faue/ Opinions, ſhall be E772 
on conviction before the Ordinary, arcording t#the-Canons ) impriſoned in the 
Dioceſans Priſon, and Fined according, | to the Nioceſans diſcretion. | 
If upon Convittion, he_ ſhall net-abjure, or ſhall: relapſe, he ſhall be delivers 
ed unto the Secular power, :audl. be burned.” {1 _ 1:7 
And that Preachers withigut. Lecenſe of the. Dioceſan, ſhould be reſtraz- 
"| ed. En) 4-17 co bat ce Ts LN 
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EDT, Ver, x44: KEI ; 
Concerning which Law,"Idhall firſt ſhew what change in the Laws of 
this Kingdom was endeavonred;, and what was really eftected. 


a>E. 3... Firlt, It san undeniable-ground, That no Freeman can be put to anſwer 

befor? any Fudge., but upon preſentment; 'or ather matter of Record forega: 

ing , and by due Proceſs of Law. And yetit had been ruled, that ſtrong 

}- preſumption, and complaint- of; credit after it is entred , is ſufficient 
| 15 B.7.fol.17. Record to ground proceedings in this Caſe, to attach the parky to 
Anſwer. But. by this Law.a'Iral is:introduced, that neither reſteth 

upon any peremptory Accuſation , .or, proof of Witneſs , but meerly 

upon Inquiſition , upon -the-Oath and Conſcience. of the party ſuſpe- 

ed; which in-the latter:days:hath been: called the 7rial upon the Oath 

Ex Officio. For ſuch was the Trial allowed by the Canon in theſe times; 

Otho de Jur. 4S APPCars in the. Conftitutions-of Ozho, ,and the Decrees of the Arch- 

Jur. Calumn. biſhop Boniface.; by. whom:;#: was endeayoured to. be; obtruded upon 

the Laity, about the times of Zfenry the. Third, or Edward theFirſt : but 

even the Clergje:then withſtood. it , as Lindwood confeſſeth. - And 'Othe 

Lind. de Jure 42 Ris very Conſtitution detlichold this forth by that&lauſe of his, Nox: ob- 

Juran, 2. Fante obtenta conſaetudine; io) oil Nb on ode © 1 DITY; 
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© Seconly, This Law doth endeavour tÞinttoduce anew) udge , with z 

-poulef to Fint.autt Impriſon according to-diretion; anda Prion. allowed 

Gahimas his-quin;peculiarg; and yet the Writ: De cautions amitrendes Io 
Re” c 
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held its power, to regulate that diſcretion as formerly it had done ; Which 
by theavay may render the power of this Law ſuſpicious. 


\. Thirdly, The Clergie are not content to have the Eſtates and Liberties 
of the bodics of the people at their diſcretion ; but they muſt allo have 
their Lives. Although no Freeman's life could by the Fundamental Laws 
of this Kingdom come to queſtion, but by the Fudgement, of his Peers ; nor 
could the Clergie by their own Canons intereſſe ſangyini, viz. They can- 
not put any man to death : but by this Law they may ſend any man to 
death by a Sentence as ſure as death, Tradatur poteſtati ſeculari : And ſuch 
a death, not as the Civil Magiſtrate is wont to execute, by a ſpeedy par- 
ting of the Soul from the Body, by loſs of Blood, ſtop of Breath, or ſuch 
like; but the Clerg/e muſt have Bloud, Fleſh, Bones, and Lite and all, 
even the edge of non-entity it ſelf, or they are not fatished : and thus the 
Writ De comburendo Heretico entred into the World. True it 1s, that 
ſome ſparks of this fire are found in former times ; and Bratton touch- 
eth upon ſuch a Law, in caſe of a Clerk convict for Apoſtacy ; Primo 
degradetur, & poſt per manumi Laicalem Comburatur ; which was indeed 
the Canon, and that by his own Confeſſion ; for it is grounded upon one, 
Secundum quod accidit, in the Synod at Oxford under Archbiſhop Becket. 
But that Caſe concerneth a Clerk, who by his profeſſion hath put him- 
ſelf under the Law of the Canon ; and it was onely in caſe of Apoſtacy, 
bimſelf being turned. Few ; and this alſo done upon a ſudden pang of 
zeal and power of an Archbiſhop! that would know no Peer. Nor do 
we find any ſecond to this Precedent by” the ſpace of Two, hundred 
years next enſuing ; neither doth the Decree of Archbiſhop Peckham, Lind.lib. 5. de 
who was not long after Becker, treating about Apoſtacy in Lay-men, men- *Poſtar: 
tion any other puniſhment, than that they are to be reclaimed Per cex- 
ſaras Ecclefraſticas, Nor yet- that of Archbiſhop Arundel, amongſt 
the Conſtitutions at Oxford, not long before this Statute ; who treating 
about the creme of FHerefie, lays the penalty upon forfeiture of Goods, 
with a Preſertim , as if it were the grand puniſhment. And Linvood Ling. liv.s. de 
in his Gloſs upon that place , ſetting down the Cenfures againſt Ferghe, Herer.fol1 -5. 
Etoelie ſunt ( faith he } damnand; ad mortem; as if it were ether bu 
as yeiterday. 


Fourthly, the next endeavour 1s to bring the cognizance of all, whol- 
ly to the Ecclefraſtical Court, without further Appeal ; for ſo the words 
concerning Conviction of Ferefie are : Wherenpon evidence ſhall be given 
to the Dioceſan of the ſame place, or his Ordinary in that behalf. 

Theſe changes, I ſay , were endeavoured to be brought upon the Go- 
vernment of this Kingdom ; and yet the Law, for all this, ſuffered no 
change ; nor did the Zouſe of Commons ( however the name is thruſt in- 
to the Engliſh Ordinary Print ) ever yield unto the paſſing of the ſame; 
but in the Parliament next enſuing, complained thereof, and proteſted the 
aould not be bound by ſuch Laws whereto the Houſe of Commons had not g1- 
wen their conſent. And this daſhed the Law quite out of countenance; 

( although it holds the place ſtill amongſt the number ) for within four 
years after, the Clergie bring in another'Bill of the ſame nature in ge- ,,; 
neral, though varying in ſome particulars; but the ſame was again re- 
jected. ; 

All the ſtrerigth therefore of this Law reſteth upon the King and Houſe 
of Lords, engaged by the -Clergie, ( whom they truſted for. their Relt- 
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gion ; for Book-learning was with them of ſmall account) and no leſs 
by the King ; who knew no better way to give the Clergie content, that 
gave him ſo much, as to ſet the Crown upon his Head ; nor to diſcharge 
his Royal Word, paſſed by the Earls of Northumberland and Weſtmorlaxd, 
in his þehalf unto the Convocation, viz. That they were ſent to declare the 
Kings good will to the Clergie and Church-Liberties ; and that he was reſol- 
wo to defend all the Liberties of the Church by his Kingly power, and to pa- 
iſh Hereticks and the Churches Enemies in ſuch manner as the Clergie ſhould 
think meet ; and therefore defired their daily prayers for his own and the 
Kingdoms ſafety. And yet for all this,the people were not of this mind ; 
no {mall part'of the Kingdom being overſpread with theſe opinions. 
After Henry the Fourth comes Henry the Fifth, and he alſo makes ano- 
ther eſſay ; the former opinions, then known onely by the general names 
of Hereſie, are now baptized by thenew name of Lollardry, and grown 
ſo overſpreading, that all the troubles of theſe times are {till imputed to 
them. It was indeed the Devils old and common trick, thus to inrage 
carthly powers againſt theſe men ; although he be hereby but an inſtru- 
ment in the hand of the chief Builder, that jn laying a ſure Foundation, 
doth as well ram down as raiſe up; for the malice of theſe men made 
the people of God tomultiply. ZHexry the Fifth alſo publiſhed a Law to 
this ſame purpole. | 


That all perſons in place of Government, ſhall ſwear to ufe their diligence 
to deſtroy all Hereſies and Errors, called Lollardries. | 

That all Lollards corvift by the Clergie, ( left to the ſecular power, ac- 
cording to the Laws of Holy Church ) ſhall forfeit their Lands and Tene- 
ments to their Lords : And the King to have the Tear and Day , and Waſte, 
and all his Goods and Chattels. | | EF 

If the Lord be the Ordinary, the King ſhall have all. 

No forfeiture to be, till the Delinquent be dead. 

They fhall be found by Indiftment before the Juſtices ; the Peace. 

This Indiftment being found , ſhall beſent to the Ordinaty with the Priſo- 
wer. 


The Indiment ſhall not be for Evidence, but onely for Information. 


Theſe are the principal things contained in this Law, which by the man- 
ner of the compoſure, ſeemeth to be of an uncertain colour, neither made 
by the C/ergie, nor Laity, but ſpoiled between them both. The intent 
thereof ſeemeth to be principally to draw on the Houſe of Commons to 


paſs the Law, under hope of gain by the forfeitures ; for the penalty is 


like that of Felony, though the crime be not expreſly declared to be Felo- 
ny. But the intent fell ſhort in event. | | 
For fri, The nature of the Crime is not defined, nor declared by 
_ Law ; and therefore can no man by Indi&tment be found to be 
uch. \ 
Secondly, No penalty of death hath been by any former, or by thisLaw, 
determined upon ſuch as are guilty ; for it is not enaCted by any Law, that 
ſuch perſons ſhall be delivered to the Secular power, &c. 
Thirdly, This Statute determining the forfeiture to be not till death ; 
and neither that, nor any other Law of this Kingdom determining death ; 
then is no forfeiture determined. 
Fourthly, Though this Law taketh it for granted, that Herefie and Er- 
rours belong to Eccleſiaſtical Cognizance , yet the ſame allows of no fur- 
ther proceedings than Eccleſiaſtical cenſures. | Laſtly, 
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Laſtly, By this Law there can be no procceding, but in cafe of /ndict- 
ment, (tor otherwiſe without Record no forteiture can be) therefore where 
no Indifment is, there is no forfeiture. In all which regards , it is evi- 
dent that the Clergie could by this Law neither get fat nor bloud. And Fox. Marurol. 
therefore at their Convocation , in the next year following, they took a- *** 
nother courſe , and ordered that three in every Pariſh ſhould make pre- 
ſentment upon Oath of ſuch perſons as are defamed for Hereticis , and 
the truth ſo far as they can learn. Which puts me in mind of a Pretenr- 
ment that I have ſeen by ſome of St. Mary Overjes in thete tunes : tema, 
We ſaine, that John Stevens is a man we cannot tell what to make of him ; 
and that he hath Books we know not what they are. This new courte ſhews 
plainly, that the former held not force as they intended it : So God bla- 
ſted the praCtices of the Clergze at this time alſo ; rendring this Law - 
material that had the form, as the other miſſed in the form and had the 
matter. 
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CHAP. XVIIL 
Of the Court of Chancery. 


T often befals in State-affairs, that extraordinary exigencies require ex- 
_ | traordinary remedies, which having once gotten footing, are not eaſ- 
ly laid aſide, eſpecially if they be expedient for Prerogative. The Pr#- 
vy Council in the Star-chamber pretends default of the Common-Law, 
both in ſpeed and ſeverity, in Caſes whereby the State is endangered : 
The Chancery pretends default by the Common-Law in point of equity 
and moderation. "The people taken with theſe pretences make that Rod 
more heavy , which themſelves had already complained of. What the 
Chancery was in times paſt hath been already ſhewed ; ſtill it is in the 
growing and gaining hand. | | 
Firſt, In the Fudicatory power it prevailed in relation tothe Exchequer; , n. y. c. $. 
exerciſing a kind of power to ſurvey the proceedings thereof, in cales of 
Commiſſioners diſtrained to account for Commiſſions executed, or not 
executed. For it was no eafie matter to execute Commiliions from the 
Exchequer in thoſe times of parties ; nor were men willing with ſuch 
unwelcome occaſions between Friends and Neighbours; and, it may be, 
they grew weary of embroiling themſelves one againſt another; and of 
being Tnſtruments of the violent countermotions of Princes and great 
men. 
Secondly, It gained alſo upon the Admiralty, which by former Laws 
had Juriſdiction in all caſes incident upon the great Sea. But now either 
through neglect of the Admiral, or the evil of the Times, occaſioning 
Piracies to grow epidemical, the ill government upon the Sea became dan- 
gerous to the State, trenching upon the Truce made between this and 0- 
ther Nations. | 
For a remedy whereof, firſt Conſervators of the Truce were ſetled in eve- 2 x. s. c. 9, 
ry Port, who had power committed to them to puniſh Delinquents a- 
gainſt the publick Truce , both by Indictment at the Kings ſuit ; and 
according to the courſe of the Admiralty by complaint, ſaving matters 
of death to the cognizance of the Admiral. But this was ſoon found de- 
tective; for Juſticedone in the dark is many times more reſpective, and 
| | leſs 
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tcfs reſpected ; and therefore within a few years it is provided, 7 hat Offen- 
ders againſt the Kings Truce upon the Sea, or in any of the Ports, ſhall be 
proceeded againſt in the Chancery before the Chancellor ; who hath power 
given him of calling to his aſſiſtance ſome of the Judges to execute the 
Statute of 2 7. 5. toregoing, by a handſome contrivance. For that Sta- 
rute was once and again ſuſpended, for the rigour that was uſed by the 
former Conſervators, who being borderers upon the Sea, for their own 
peace, ſpared as few as they could ; which had fo diſcouraged the Seamen, 
that the Kingdom had been almoſt utterly bereaved of its ſtrength at 
Sea. Nevertheleſs, all this while, theſe Laws were but penal, and not 
remedial for the parties wronged : and therefore another Law is mad= 
to give the Chancellor and Judges power to make reſtitution and repara- 
tion. | 

Thirdly, The Chancery gained upon the Eccleſiaſtical Court. For where- 
as by the Canon the Church-men were to be judged by their Superiours, 
according to Eccleſiaſtical and Ordinary Juriſdiction ; and the iniquity 
of the times was again returned to that height, that Parents could not 
enjoy their own Children , but the little ones were allured, ſtoln away, 
and detained in Cloiſters ; nor did the Church-men afford remedy in 
ſuch caſes: A Law was made, that upon complaint hereof made to the 
Chancellor, the Provincial ſhould be by him ſent for, and puniſhed accor- 
ding to his diſcretion. | 

Laſtly, The Chancery encroached upon the Common Law : For whereas 
the ſtirs between the two Houſes of Torkand Lancaſter began to riſe, men 
made their dwellings in places of ſecurity and ſtrength ; Women like- 
wiſe and other perſons flying thither for refuge ; eſpecially ſuch of them 
as had moſt to loſe ; theſe were, contrary to the Law of common hone- 
ſty, urged to engage their Eſtates unto the deſires of ſuch to whom they 
had fled for refuge ; and ſometimes compelled to marry, before they could 
gain their liberty : It was now . provided that all ſuch complaints ſhould 
be heard and determined by the Chancellgr. 

Secondly, As touching the Miniſterial power of the Chancery, this like- 
wiſe was enlarged, in making of Proceſs to compel appearance in caſes of 
forcible Entries, Murders, Manſlaughters, Robberies, Batteries, Aſſemblies 
in nature of Inſurre&tions, Riots, and Plunder , committed by Servants 
upon rheir Maſters goods, before their Maſters death, and ſuchlike offences 
now grown common, and in need of ſudden remedy. | 

Thus as the work and power of the Chancery grew , ſo did the place 
and perſon of the Chancellor grow more cenfalntile ; raiſed now from 
being the Kings Secretary ( for no better was he in former times ) to be 
the Kingdoms Fudge ; and of ſuch truſt , that although the King might 
make Jeflion of his own Secretary, yet the Parliament would firf# know 
and allow him that muf# be truſted with the power over the Eſtates of ſs 
many of the people; And therefore did in theſe times both place and diſplace 
him as they ſaw expedient. 

In a word, heis become the Kingdoms Darling, and might be more bold 
with the Common Law than any of” his Peers. 


CHAP. 
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Of the Conrts of Crown-Pleas, and Common Law. 


" A S the Chancery on the one ſide. did ſwell and increaſe, fo was the 
A Kings-bench 1n an ebb : the Council-Table in the Star-Chamber on 
the one ſide, and the 7rizeravt-Courts in the Country intercepted, and 
drew away much to their own ſhares ; making themſelves fat, the Xings- 
benchlean, and the Rural Courts for Crowti-Pleas almoſt to ſtarve. The 
Crown-Pleas formerly had been determinable in the Xings-bench , Gaol- 
delivery, Oyer and Terminer ; and many of them by Juſtices of the Peace, 
Coroners, and Sheriff. The Gaol-delivery was afterwards united to the 
Judges of Aſſize ; and if one of them were a Clergy-man, then to the 
other, and chief men of the County. This was uſeful for the Publick, but 
not beneficial for ſome men ; and therefore they laboured for Commil- 
ſions, cſpecially directed to parties that they thought would partake : 
but thele were found ſoon to be dangerous, ſoon taken away, and the 2 E.3: cap--- 
Gaol delivery reſtored to the Judges of Aflize, as formerly. The Com- 
miſſions of Oyer and Terminer were ſued forth upon extraordinary Emer- 
encies and Offences, wherein the State was much concerned for ſpeedy 
Cn In former times, both theſe and Gaol deliveries were but 
rarely had, and then granted unto ſome that perchance knew more of 
the Caſe, than before-hand was meet to be known. Edward the Third 
amended this Errour, and ordered that no Commiſſions of Oyer and 7er- 
miner ſhould iſſue forth, but unto Commiſſioners named by the Court, 3453: © 
and not by the party complaining. But the Judges of Aſſize are now on 
the growing hand, both for Honour, Uſe, and Power ; the rather, becauſe 
their perſons are of high repute in the Benches at Weſtminſter, which are 
the Maſter-pieces of Judicature, and their /zers are conſtant and ordinary. 
Nevertheleſs, the Judges of Aſtze, though they haverhe Gaol-delivery an- 
nexed to them, yet have they not that abſolute power of the X nin ; 
but are ſtill under the rule of their Commiſſion, which is not alterable 
but by Parliament ; and which by it was altered by way of adding new 
powers as new crimes aroſe, that required the eye of the State to provide. 
And ſo the Judges of Aſſize by degrees grew to be the ordinary Admini- 
ſtrators of Juſtice throughout the Kingdom, yer holding till forth to 
them a limited power, to hear and determine in ſome Caſes; but in o- ,; 4. c.r. 
thers onely to enquire, and certifie, as in the caſe ofsfalſe Returns by the 
Sheriff of perſons elefed tor the Parliament. And alſo in caſes concerning 
the Statutes of Labourers, and unlawful Games and Paſtimes ;- in which cate 
the Certificate is to be made to the Chancellor. Andalſo in cafes concern- 2 n.,. c.2r. 
ing Zzivertes, contrary to the Statutes wherein the Certificate is to be 13 H-6. c-3- 
made to the Xmgs-bench; which power in this laſt cafe, continued in that 
manner by the ſpace of thirty years; and then by another Statute they had 8 Hen.s. c.4. 
the power to determine ſuch cafes before themſelves. In like manner they 4-5: <7: 
bad power to hear and determine caſes of falſhood, in counterfeiting and 
corrupting of Money, by waſhing, clipping, &c. And alſo defaults com- 
mitted by Sheriffs, Bayliffs, and their Officers, againſt the Statutes of 
Forcible Entries, and of wearing of Liveries, as aforeſaid. . 8 Heh. £64 
Theſe were ſigns of much confidence and truſt in them ; and yet not- 
withſtanding, not in theſe, nor in theſe, were the Penalties by Fine left to 
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the Arbitry of the Judges ; no nor to the Juſtices of the XAings-bench, but 

138.4 c. 2. Were by the very Letter of the Law determined. Nor would the Parlia- 

: ment trult theſe men with doing Juſtice in the caſes aforeſaid, in their own 

Counties where they dwelled ; nor did it think expedient to allow the 

Chict Juſlice of the Xixgs-bench unto that ſervice in any of them all, but 

oncly once in the County of Lamcaſter, and then onely at the King's plea- 

ſure. Otherwiſe it was to be as was uſed by the ſpace of one hundred 

525-3 1-113 years forcgoing ; poſlibly becauſe his power was too great to be truſted 
amongſt the people. | 

weſt.z. c. 30. Laftly, the Judges of Nijf: Prius were anciently made by Edward the 

Firſt, by whom alto the 4f7zes were ſettled at certain times of the year ; 

12E.2. c.3. and afterwards by the Statute of Tork , the Ni} Prius in ſmaller 

caſes was granted before one Juſtice of the Bench where the Plea depen- 

deth, and one ſubſtantial man of the County ; but thoſe of greater con- 

cernment were to be had before two Juſtices of that Bench ; or in caſe 

14 E. 3. c.16, they were wanting, then before Juſtices of the other Bench ; or in default 

of them, before the chict Baron, if he were a man of Law ; and m default 

of thar, before the Judges of Afize. Theretore in thoſe days the Juſtices 

of the Benches in their ters in the Counties, were divided in their pow- 

cr; ſome being for Aſſizes, others for Nift Prius; and in ſome times and 

caſes, fome were for both. For in thoſe times of Edward the Third, 

Judges of Aſize had power to enquire in ſome matters that concerned the 

Crown, or to try Nift Prius. Nor were theſe powers united, till in Zexry 


ho he the Sixth's time, Juſtices of Nif: Prius had the power of Oyer and 7erminer 
annexed tothem in all caſes ot Felony and Treaſon. 
What was formerly provided by Edward the Third, and Richard the 
2 E.3.c.2. Second, for inſtruction to theſe Judges, and to bind them thereto by ſo- 
4 4 <7 lemn Oath, I ſhall not particularly mention, but ſhall leave the conſidera- 
: R. 2:c.3. tion of the Original of the whole Judicature of this Nation, unto the Reas 


'- ders obſervation upon the premiſes. 
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CHAP. XX. 


Concerning $ hbert ﬀf o. 


Evry the Fourth, after a {mall reſt in his Throne, though he always 

| fate looſe, ſought after the civil Peace, as the corner-ſtone of his 

ſubſiſtence, and that by a way of Juſtice ; which found more acceptance 

with the Vulgar, than the common Education of the greater number in 

theſe times could promiſe : for the worſt of men cannot endure to ſuffer 

Injuſtice, though themſelves will do it. Now becauſe where Kings are | 

reputed to be the Fountain and Life of Juſtice, Sheriffs may bereputed to 

be the breath thereof ; and by their Irregularities do render the Govern- 

ment of the King as loathſome, as unſavoury breath doth the perſon whoſe 

it is: Therefore Hexrythe Fourth choſe rather to be a loſer in his Farm- 

rents of the Sheriff-wicks, than to occaſion the Sheriffs to fave their bar- 

tH.4 cr; gains by oppreſſion. And to this end he took away the courſe of farming 
of Sheriff-wicks, and made the Sheriffs bare accountants for the Annual 

4H.s. c.2. profits ; and as touching the caſual profits, the Sheriff diſcharged himſelf 
upon Oath. This was a good ſecurity to the King ; but yet the People 

was not herewith fatisfied : For though the Sheriffs might not take to 

Farm, 
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Farm, yet what they had, they might let to Farm; and then wherein are 

the people the better for theſe Laws 2 ſeeing it 1s all one for them, to be 

oppreſſed by the Sheriff immediately, as by the Proxy. | | 
For preventing of this inconvenience, another Law is made, That the , y.4. c. 5; 

Sheriff ſhall not let his Bailywick to Farm, nor be Non-refident ; and to this he 

wuſt bind himſelf by Oath. So as now the Sheriff is double girt, and ma 

be fairly ridden, without danger to the King or People. But men ride 

Horſes for eaſe and pleaſure ; and he that muſt bend his mind always to 

watch his Horſes motion, will chuſe rather togo on fogt. And therefore 

Henry the Fifth renewed the Law of Richard the Second, that Sheriffs ſhall i K. 5. c. 4: 

be but for one year; and then not to be choſen again, nor ſerve tor three 

years next following. This Order continued for the ſpace of eight years; 

within which time, War and Peſtilence had conſumed ſo many of the gn. s. c. $ 

richer ſort of people, that a Diſpenſation is granted, that Sheriffs may con- 

tinue in their places for four years. Andit was above twenty years after, 

ere the Stock was recruited again; after which time the ſubſtance of the 

former Statutes of Edward the Third, Richard the Second, and 1 Henry 23 H.s6. c. 8; 

the Fifth, is revived again; with a penalty upon the Sheriff, his Deputy, 

or Clerk, that ſhall execute that place above one year. So the cuſtom of 

holding that Office ten or twelve years, by occaſion of the Diſpenfation 

for four years, was laid aſide. But the Cure would never be perte&, fo 

long as Sheriffs held by Inheritance: for it was eaſie to find »ew Deputies, 

but not to lay down old Cuſtoms ; nor could it be laſting, unleſs the penal- 

ties alſo had been annexed to the particular Crimes. | 


againſt the ordinary corruption of theſe places; ſuch as are extorting of cap.4.1s. | 
Fees, falſe making of Furies, falſe returns of Writs, Sc. and damages in 2P-5.13<:14: 
ſuch caſes given to the party wronged : and when all is dotie, he is not 28 E.z. c. us 
truſted with taking of Idi#ments. Thus, with much ado, a Sheriff is 

made a tolerable Officer ; and his place by degrees ſo hedged in, that 


what was in former times hard to pluck up, is now become hard to ſet. 


——————_— 


C H A P. XXL. 
Of Tu ſlices and Laws concerning the Peace. 


HE faint Title of Z7exry the Fourth to the Crown, made him ever 

tender of the Civil Peace ; without breach whereof, he was ſure 
to be quiet in the Throne. He undertook not this work by any ſuper- 
lative power from and by himſelf, but uſeth the help of the Parliament 
and Laws; wherein he was induſtrious ; pretending love of Unity amongſt 
his people, which nevertheleſs he liked not, unleſs in order to quiet be- 
tween himſelf and them. The former way of Juſtices of Peace he follow- 1H. g. c. i0; 
ed cloſe, reducing the perſons to their ancient qualifications. The mof? 13 1.s. cr. 
Sufficient perſons, Inhabitants in the County, worth at leaFf twenty pound year- 
ty, unleſs they be Lawyers, or ſuch as are Juſtices in Corporations. Nor is 2 H.s. Scat.2; 
the King troubled or truſted with the naming or electing of theſe men, <P: *+ 
but the Chance/or, or the Kings Council ; fo as now by Law the King can 
neither be Juſtice, nor make Juſtice Fure proprio, but as his intereſt with 
the Council is more or leſs prevalent : _ that power that firſt gave it - 
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the Crown, the ſame power took it away, or imparted, and placed it elfe- 
wn. -, Where. But as touching the Work or Power of the Juſtices themſelves, 
2. cap-7. It grew exccedingly ; much whereof was only of enquiry,and to make Cer- 
41.5.6 1  tificates,as of Hereſie,Treafon,Falſhood of Sheriffs,&c.But more of Oyer and 
-H. 4c. 7. 7erminer,as in caſe of Watches,deceittulneſs in Trades;zas of making Arrow- 
? 1. 5.6 3- heads, guilding of Metal, tanning of Leather, imbaſing of Silver, felling of 
'* Waxen Images and Pictures, &c. For the ſuperſtition of theſe times was 
ſuch, as theſe petty Gods were not ſet at ſo high a price by the Seller, but 
a higher price by the Buyer. The Parliament therefore {et a truer value 
of them, viz. For the Wax, ſo much as the Wax is worth by weight , and 
but four pence for the godhead : So as it ſeems the Parliament was not 
very ſuperſtitious in their Houſe, whatever they were at Church. Fur- 
thermore, the Fuſtices of the Peace had power to puniſh deceit in Mea- 
15. {ures, Weights, Forcible Entries, and Detainers. In many of which caſes, 
i 2 © the penalty being Fine and Impriſonment, became a ſnare to many of the 
118. 5.c.8. Ty/tices, eipecially ſuch as were of the greater and higher rank , who 
13H 4:©.7> having Caltles ot their own, under colour of Juſtice impriſoned Delin- 
41. 5.c.8. quents in their own Caſtles, and ranſomed them at their own pleaſure ; 
| which proved a great oppreſſion to the people , and occaſioned a Law, 
that no Juſtice ſhould commit any Delinquent to other than the County Gaol, 
s H. 4c. 19. ſaving Franchiſes to the Lords. Thoſe times are happy, when Juſtice 
waits not altogether at Court , but grows up in the Fields; and Fuſtices 
of Peace, as the Kings Arms upon the Royal Mace, are terribke onely to 
the bad; and not as they are pictured before an Ale-houſe-door, to invite 

men to tranſgreſs. 
The Laws tor the preſervation of the peace, concern either puniſhment 
of Crimes committed, or prevention of them from being committed. 
There is a ſucceſſion of crimes, as of Men and Ages; becauſe the Scri- 
pture tells us, that zhe hearts of all are faſhioned alike ; yet it 1s with ge- 
ncrations as with men, ſome incline to ſome crimes more than other ; 
and that is the reaſon that the title Treaſox, ſometimes 1s ſet forth in Folio, 
ſometimes in a leſſer Volume. Ir is evident in Story, that the violent 
times of Richard the Second, had raiſed the value of that, amongſt other 
oftences, above meaſure ; not long before his time, his Father had reduced 
that wild notion of 7reaſon toa certain rule, that formerly wandred in a 
Wilderneſs of opinions. But Heyxry the Fourth, either to fave his own 
| ſtake, or to take the people, or both, reduced it again to the Statute-rule 
: 5. 4-c. 10. of Edward the Third, and made void that Statute of his Predeceſlors ; 
which had made a former ACt of Parliament, and all the ſervice thereby 
done, Treaſon. The Dimenſions of Treaſon thus clearly limned and de- 
clared, taught ill-difpoſed minds to keep out of the Letter, and yet to be 
bold with the Sence : Counterfeit Money they durſt not ; yet to diminiſh 
the fame, they thought came not within the Circle ; and fo it became a 
common grievance, till a Law was made, That all parpoſed impairing of 
Money ſhould be Treaſon. And ſo the Parliament held forth to all men, that 
they had a power to declare Treaſon, without the bounds of the Statute of Ed- 
ward the Third. The like power it held forth in the time of Henry the 
Sixth ; tor men knew that Burglary and Robbery were mortal crimes, 
they would no more of that ; now they deviſe a way to ſpoil, and prey 
tor themſelves, and yet neither to rob, nor break Houſe. To this end 
they would ſcatter little Scrolls in writing, requiring the party that they 
intended to prey upon,to leave ſo much money upon ſuch a day, at ſuch a 
2H.6.c.s. Place; and this was Sub para of burning the parties Houle and Goods : 
which 
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which many times did enſue upon default made. 7hz pradtice was at once 
made Treaſon, to prevent the growth of ſuch an evil, And the like was done 
with Robberies and Manſlaughters, contrary to the Kings Truce and fafe- 14 H. 6. c.8. 
conduct. | 
As many or more new Felontes were allonow created. | 
One was the catting out of mens Tongues; and plucking out of Eyes ; a 5H-4-<4- 
ſtrange cruelty | And that ſhewed the extream ſavageneſs of thoſe times ; | 
ſo much the more intolerable, by how much the poor tortured creature 
could hardly be cither Eye or Ear-Witneſs of gF truth of his own 
wrong. ; 
A fjecond Felony was, the cuſtomary carrying of Wool, or Wool-fells 
out of the Realm, to other places ; except Cats. 
Another Felony concerneth Souldiers, which I refer over to the next 
Chapter. 
The laſt was, Servants plundering their Maſters Goods, and abſenting .. 4, 4. c. x; 
themſelves : it pon Proclamation made , they appear not, this was alſo 
made Felony. X 
In the next place, as touching Forcible Entries, and Riots, the remedies 
ſo often inculcated, and new dreſled, ſhew plainly the nature of the times. 
Theſe kind of crimes commonly are as the light Skirmiſhes in the begin- 
ning of a War, and follow in the Concluſion alſo, as the faintings of a Bat- 
tle tought till both ſides be weary. | 
I ſhall not enter into each particular Statute, divers of them being lit- 
tle other than as aſſeverations annexed to a Sentence; to add credit, and 
ſtir up minding in men, that otherwiſe would ſoon forget what is faid or 
done. The remedies formerly propounded, are now refined, and made 
more effectual. WD” 
Firſt, In regard of ſpeed, which is as neceſſary in theſe forces, as the 
ſtopping of the breaches of Waters in the firſt a& ; and therefore one 
Fuſtice of the Peace may proceed upon a holder by force, or breaker of the 
Peace, with a Continuando : but Riots are looked upon as more dange- 8H. c. « 
rons; and the firſt oppoſition had need be more ſtift, leſt being uneffectu- 
al, it aggravate the violence ; and therefore it is required chat two Fu- 
tices and the Sheriff ſhould joyn in the work, to carry on the work with 
more Authority and Power. And what they cannot do in the punitive 
part, they mult certifie ro the King and his Council , or to the Kings 
Bench, if Traverſe be made. So as though the power of the County ,, q.5...,. 
be annexed to the Sheriff Fare ordinario to maintain the Peace, yet the 2H 5 c. 5. 
pi” ws 0 did delegate the ſame upon Fuſtices, as it thought moſt ex- 
pedient. 


18 H.6.C.15, 


To maintain and recover the Peace when it 1s broken , ſhews more 
Power ; but to prevent the breach, ſhews more Wiſdom : and there- 
fore to all the reſt , the Wiſdom of theſe Times provideth careful- 
ly 
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Firſt, For Guards and Watches, according to the Statute at Wine. and 
committed the care thereof to the Juſtices of the Peace. 

And Secondly, Againſt the gendring of parties ; for it is commonly 
ſeen, that ſuch as are admired for excellencies of perſon, are fo far ido- 
lized of ſome, as that their Geſtures, Actions, and Opinions are obſler- 
ved : Tokens of favour ( though never ſo ſmall) are defired from ſuch ; 
and the 7do/ likes it well.; gives Points, Ribbons, it may be Hats ; and 
with theſe, men are ſoon gained to be Servants in the faſhion , and not 
longs 
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long atter to be Servants in Action, be it War, or 7reaſon, or any other 
way. This manner of cheat, the former times had been too well aequain- 
ted with ; Xnightsand Eſquires, are not to be feared in times where the 
word Lord carries the wonderment away ; their offences againſt the 
Statutes of Liverzes, are all great, though in themſelves never ſo ſmall ; 
and therefore are ſure of Fire, and Raxſome ; and it is well if they eſcape 
2 years impriſonment without Bail or Mainprize. Lords may wear the 
Kings Livery, but may give none. Knights and Eſquires may wear the 
Kings Livery in their attendance upon his perſon , but not in the Coun- 
- try. The King and Wince may give Lzveries to Lords, and menial Ser- 
vants. The ſum is, that Liveries may be given by the more publick 
perſons, for ſtate, not to make.parties; and men may weat Liveries in to- 
ken of Service in Peace, and not in Arms. 

One thing muſt be added to all, which may concern Trial in all, Y7z. 
A Law was made, that Noble Ladies ſhall be tried by their Peers. ALaw 
now of the firſt ſtamp ; and ſtrange it is, that it never came before now 
into the breaſt of the Law ; but that it came now, it is not ſtrange. No 
meaner perſon than the Dutcheſs of Glouceſter is firſt charged with 7rea- 
ſou ; when that could not appear, then for Necromancy ; very fitly, that 
ſbe might be tried by the Eccleſiaſtical way of Witneſſes. She is found 
guilty, and a Sentance of Penance, and Impriſonment, or Baniſhment 
paſſed thereupon ; after ſuch a wild way, as both Nobles and Commons 
paſſed this Law, for the vindication of that noble Sex from ſuch hudling 
Trials for the future. | 


—————— 


CHAP. XXIL 
Of the Militia during theſe times. 


He Title of Z7exry the Fourth to the Crown, was maintained prin- 
cipally by his 7enures , which the Courtiers call Xnight ſervice ; 
but the Common people , force of Arms : And that which deſtroyed 
many a man , was the principal means of his fubſiſtence. Otherwiſe 
it is clear,that his Title was ſtark naught ; nor could he outface Mortimer's 
Title, without a naked Sword, which he uſed warily : for he had Ene- 
mics enough to keep his Sword in hand ; and Friends enough to keep it 
from ſtriking at random. For coming in by the peoples favour, he was 
obliged to be rather remiſs than rigoreus : yet his manner of coming was 
by the Sword, and that occaſioneth men much to debate about his ab- 
ſolute power in the Mz/ztia, as ſuppoſing that what power he had, other 
. Kings may De jare challenge the fame. And let that be taken for granted, 
though it will not neceſſarily follow in true reaſoning: And let it alſo be 
taken for good, That Henry the Fourth entred the Throne by his Sword ; 
yet is there not any Monument in Story or Antiquity, that favoureth a- 
ny abſolute right in him over the Mzz7/a ; but the current 1s, I think; 
ſomewhat clear againſt it. 


Firft,.Becauſe Henry the Fourth, .De jure, could not compel men to 
ſerve beyond the Seas, but raiſed them by contra&; and theretore by A&t 
4H. 4.c. 1;, Of Parhament, hedid confirm the Statute x Edw. 3. Stat. 2. cap. 5. which 
" Statute was purpoſely made to that end. And the fame allo is _ 
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nanced by another Statute made in theſe times, whereof we now Treat ; ,8 8.6. c. 19. 
by the words. whereof appeareth, that the Souldiers tor the Foreign 
Service were levied by Contra& between them and the Captain , who 
undertook to levy them by Wage; ſo as none were then compelled to 
enter into Service by Impreſt, or abſolute Command. Nor is there a- 
ny Authority amongſt all thoſe cited in Calvix's Caſe, that doth mention . __ 
any ſuch thing; but contrarily, that Opinion of 7hirning is expreſs, That Far ie 7 
the King cannot ſend men beyond Seas to Wars without Wages ; and there- 1co. 
fore no man is bound to any ſuch ſervice, by any abſolute Legziance, as the 
Reporter would underſtand the point : but if he rece:veth Wages thereto, 
he by that Contract binds himſelf. | | 
Secondly, It ſeemeth alſo to be granted, that ſuch as went voluntarily 
in the Kings Service, ever had the Kings Pay, after they were out of their 
. Counties, if the King ruled by his Laws. For by the Statute formerly 
mentioned, the King did likewiſe confirm the Statute of 18 Edw. 3. Szat. 
2. cap. 7. which is expreſs in that point ; and the matter in fact alſo is evi- 
dent upon the Records. | =. 
Thirdly, Touching the arming of thoſe that were thus levied, as there 
was a certain Law, by which all men were aſſeſſed to certain Arms, either 
by the Service and Tenure of their Lands , or by Parliament ; for ſuch 
as were not bound to find ſufficient Arms by their Tenure, according as 
is contained in the Statute 2.5 Edw. 3. Stat. 5. cap. 8. So did Henry the 4H. 4. 
Fourth, by the Statute formerly mentioned to be made in his time , con- 
firm that Law of Edward the Third. In the argument of Catvir's Caſe 
itis much inſiſted upon, to prove the Legzance of an Engliſh man to the 
King, to be abſolute, becauſe he hath power to ſend men to War at his plea- 
fare ; and he hath the onely power to make War; and if ſo, then hath he ab- 
ſolute power in the Militia. As touching the power of ſending men to 
War, hath been already ſpoken ; but as touching the power to make War, 
there is no doubr, but where a King hath made a League with another 19E. 2. f. 6: 
- King, he onely can break that League, and ſo make War ; and that O- 
pinion of Briax muſt be agreed for good in that ſence. But if a League 
be made by Att of Parliament , or if the King will have War, and the 
Parliament will make a League without him ; no Authority doth in 
ſuch caſe avouch , that it 1s the right of the King, or that he hath a 
legal power to break that Teague as he pleaſeth. Neither in the nexr 
place, hath the King any Right or legal Power to make War with his own 
bjefts as he pleaſeth, but is bound to maintain the Peace, not onely 
bis Oath at his Coronatiion, but alſo by the Laws whereto he is bound, if he 
till reign in right of an Engliſh King. For every man knoweth that 
the grounds of the Statutes of wearing of Ziveries , was for the main- 
taining of the publick Peace. And Heyry the Fourth, amongſt other 
proviſions made againſt that trick, hath this ; That the King ſhall give | x, ,. «. 1: 
onely his Honourable Livery to his Lords Temporal whom ſhall pleaſe him, 
and to his Knights and Eſquires menial , and to his wall and E- 
fquires which be of his retinue, and take of him their yearly Fee for term 
of Life ; and that no Teoman ſhall take or wear any Livery of the King, nor 
of none other Lord. And another Law was made within one year enſuing, , x. 4. c. at; 
confirming the former, and providing that the Prince may give Livertes 
to ſuch Lords as he pleaſes, and to his menial Gentlemen ; and that they 
may wear the ſame, as in the Kings Caſe. By both which, the King and 
Prince are both in one Caſe, as touching the power of giving Lzveries ; 
if the one hath abſolute power, then hath the other the like ; if one be 
undef 
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under the Dire&ory of Law in that point, then is alſo the other : For 
it is clear, that the King is intended by the Statute to be bound from g1- 
ving Liveries, and the people from wearing them, otherwiſe than in eſpe- 
cial Caſes. And then the concluſion will be, that ifthe King may not give 
Liveries to the prejudice of the Peace, then may he much leſs break the 
Peace at his pleaſure; or levie Men, Arms, and War, when he ſhall think 
moſt meet. Take then away from the King abſolute power to compel men to 


- take up Arms otherwiſe than in caſe of Foreign Invaſion, power to compel inert 


ExaR. Collec, 
P- 405. 


P. 407. 


Thid. fol. 405. 


to go out of their Counties toWar , power to charge men for maintenance of 
the Wars, power to make them find Arms at his pleaſure , and laſtly, power to 
break the Peace,or do ought that may tend thereto; and certainly the _ of 
the Militia that remaineth, though never ſo ſurely ſetled in the Kings hand,can 
wever bite this Nation. | 


Nor can the noiſe of the Commiſſion of Array entitle tlie King unto 
any ſuch vaſt power as is pretended. For though it be granted , that 
the Commiſſion of Array was amended by the Parliament in theſe times; 
and ſecondly, that being ſo amended , it was to ſerve for a Precedent or 
Rule for the future : yet will it not follow, that ZZexry the Fourth had, or 
any Succeſſor of his hath any power of Array originally from themſelves, 
abſolutely in themſelves, or determinatively to ſuch ends as he, or they, ſhall 
think meet. 


Firſ?, As touching the amendment of the Commiſſion, it was done up: 
on complaint made by the Commons as a grievance, that ſuch Com- 
miſſions had iſſued forth, as had been grievous, hurtful , and dangerous : 
And the King agrees to the amendments. upon advice had with the Lords, 
and Judges. And if it be true that the amendments were in the mate- 
rial clauſes ( as it is granted ) then it ſeemeth that formerly a greater 
power was exerciſed than by Law ought to have been ; and then hath 
not the King an abſolute power of Array ; for the juſt power of a King 
can be no grievance to the Subject. 

Secondly, Tf the Commiſſion of Array thus mended, was to ſerve as a 
rule of Array for the future; then there is a rule, beyond which , ZZex- 
ry the Fourth, and his Succeſſors, may not go; and then it will alſo fol- 
low, that the power of Array is not originally , nor abſolutely, in the 
King ; but from, and under x Rule and Law of the Parliament : which 
rule was not made by the Kings own direCtions, but (as we are told) be- 
yond expeCtation , alterations were made in material parts of the Com- 
miſſion, and the powers in execution there, whereof no complaint of grie- 
vance had been made. The iſſue then is: If the King had an Univerfal 
power in the Array , the Parliament likewiſe had a general liberty, with- 
out any reſtriQ ion to correct that power. | 

Laſtly, Suppoſe that this power of the Parliament is executed, and con- 
cluded, by the Commiſſion thus amended, and that thereby the Kings pow- 
cr is eſtabliſhed ; yet can it not be concluded, that this power 1s originally 
or abſolutely in the King. It isnot a#ſolutely in him, becauſe it is limited 
in theſe particulars. | 
p ( FirfF.) It is not continual , becauſe *it is onely in caſe of eminent 
Tanger. : 

Second! .) Itis not general upon all occaſions, but onely in caſes of 2 
Foreign nar ſudden —_ and attempts. 


: ( Thirdly. ) The powers are not undefined, but circumſcribed, 1. To 
: Array 


The Government of d ag ya; FTxinge of England, 105 


Array ſuch as are armed, fo as they cannot aſſeſs Arms upon ſuch. 2. 79 cole. 4. 24. 
compel thoſe of able Bodies and Eſtates to be armed ; and thoſe of able E- 
ſtates \ and not able Bodies , to arm ſuch as are of able Bodies and not E- 
fates : but this muſt be Fuxta facultates , and ſalvo Statu. - 3. Whereas 
they ſtrain themſelves to make the Statute of F7exry the Fourth, and the 
Commiſſion of Array, to conſiſt with the Statutes of x3 E. x. x E. 3. and 
25 E. 3. thereby they affirm ſo many more reſtriftions unto this power 
of Array, as thoſe Statutes are remedial in particular caſes : yet do [ not 
agree to their Gloſſes, but leave them to the debate already publiſhed con- 
cerning the ſame. 

Secondly, As this power was not abſolutely in the Kings, fo was it not 
originally from themſelves , .becauſe they had not the Legiſlative power 
concerning the fame ; but the ſame was ever, and yet is, in the Parlia- 
ment. HereofT ſhall note onely three particular inſtances. 

Firft, The Militia is a poſture that extendeth as well to Sea as Land : 
That which concerneth the Sea, is the Law of Marque and Reprizal, gran- 
ted to ſuch of the people of this Nation as are pillaged by Sea, by ſuch 
as have the King's Condu&t, or publick Truce. And by this Law the +7 5 © 7- 
party pillaged had power to recompence himſelf upon that man that had 
pillaged him, or upon any other Subject of that Nation, in caſe upon re- 
queſt made of the Magiſtrate in that Nation, fatisfa&tion be not given 
him for his wrong : it was a Law made by the Parliament, whereby the 
Chancellour had power to grant ſuch Letters or Comiſſion upon com- 
plaint to him made. | 
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This was grounded upon the Statute of Magna Charta, concerning Mag. Charts 
Free Trade, which had been prejudiced by the rigour of the Conſervators © 3* 
of the Trace, againſt the Kings Subjedts ; although what was by them 
done, was done in their own defence. And by which means the Foreign- 
ers were become bold to tranſgreſs, and the Exgliſh fearful in their own 
Charge ; and many laid aſide their Trade by Sea,and thereby the ſtrength 
of the Kingdom was much ifgpaired. Nor is the equity of this Law 
to be queſtioned ; for if the Magiſtrate upon complaint made grants not 
relief, the offence becomes publigk, and the Nation chargeable, in nature 
of an Acceſſory after the Fa&t , ahd ſo the next man liable to give ſatisfa- 
Ction, and to ſeek for relief at hom | 
The King then hath a power tþ grant Letters of Marque by Sea or 
Land, and this power is granted by[Parliament ; and this power isa limi- 
ted power onely in partieular caſes; in regard that many times theſe prove 
in nature of the firſt light sRwxmiſhes of a general War. | 
Two other inſtances yet remain concerning the Order and Govern- 
ment of the Souldiers in the Army ; the one concetning the Souldiers 
pay, Viz. That Captains ſhall not abate the Souldiers Wages, but for their 18 . 6.c. 18, 
Clothing, — Fine to the King. The other concerning the Soul- 
diers ſervice, That they ſhall not depart from their Colours without leave, be- 
fore the time of their ſervice be expired, unleſs in caſe of, —_ or other good 
cauſe teſtified and allowed by the Captain ; and ſuch as ſhall de otherwiſe, ſhall 
ſuffer as Felons. Which Laws could not have hokden in force, had they 
not been made by Parliament, in reſpe& that the penalties concern the 
Eſtates and Lives of men, which are not to be invaded but by the Law of 
the Land. So as both Captains and Souldiers, as touching the Legiſſative 
power, are not under the King in his perſoxal capacity, but under the Law 
of the Parliament. 
, Tt Laſtly, 


CAP. 19. 


L06 


_—— 


Hall. 19. H. 6, 


Lords , and, Wa: 
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.Laſtly, As the rule of War was under; the Lepeive power of the 
Parliament, ſo. was the rule of Peace 5.far whillt ZZewry the Sixth was 
in France, which was in. his Tenth year, from St. Gearge's day till Febra- 
ary following; the Scots propound terms of Peace to the Duke of Glau- 
ceſter , he being then Cuſtos Regai ; which be reterred to the Order of 
the Parliament, by whom it was determined, and the Peace concluded, 
in the abſence of the King; and was holden as good and effeCtual by 
both Kingdorns, asif the King had been perſonally preſent in his full ca- 
NT - f 1731 
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i CHAP. XXII 
A Survey of the Reigns' of Edwatd the Fourth, Edward the 
Fifth, and Richard the Third. * EG 


.T- He Reign of Henry the Sixth, was. for the moſt part, in the former 
© |] parts of” it , like Fixg buried up in the Aſhes ; and in the latter 
parts, breaking out into a Flame : In the heat whereof, the Duke of Tort, 
after Fealty given by bim ,to,Zenry the, Sixth, and Diſpenſation gotten 
from the Pope to. break his Faith, loſt his life ; and left his Son the Mark- 
grave to purlue his Tifle to. the Crewn ; which he claimed by Inheri- 
tance , but more eſpecially by A& of Parliament made upon the a- 
greement between Zenry the Sixth and his Father. This was Edward 
the. Fourth , who, pevertheleſs reſerved . himſelf to the EleQion of the 

by thera, received, and-commended: to: the Commons 


in'the Field: By which means he gaming the polleſſion , had alſo en- 


couragement to maintatn the | ſame ;_ yet never held: himſelf a King of 
full Age, ſo long as Henry the Sixth lived, which,was the one half 
of his Reign. Nor did he, though he held many Parliaments , ſcarce 
reach higher than at reforming ot Trade ;: which was a Theam well 
pleafing to the people, next ynto their Peace, which alfo the King care- 
tally regarded. For althoygh he had been a Souldier . of good expe- 
rience, and therewith ſuc *1 yet as one loath to truſt too far, ei- 
ther the conſtancy of the people of his. own Opinion , or the fortune 
of War with his.neighbouring Princes , he, did much by brave coun- 
tenance and diſcourſe :. and yet gained; repute to the Eng/zſh for va- 
lour, after the diſhonograble. times of  Zezry, the Stxth. He had much 
to do with a wiſe King of France, that knew how to lay out. three or 
four calm words at any time, to fave the adventure of. his peoples blaud ; 
and make a ſhew'of money, to urchats. the peaceable holding of that 
which was his onely by force, until the wind proved more fair to bring all 
that continent under one head, oo» | 

In his Government at home, he wet with many craſs Gales, occaſioned 
prinapelly by his own raſhneſs, and neglect of the Eartof Warwick'sappra- 


ved friendſhip, which he had turned into. profeſſed enmity; and fo: weak: 


. ned his own cauſe thereby, that he.-was once under water, his Kingdom di- 


ſpoſed of by new intail upon, the Heirs ,of Duke Clarence ; and fo the 
Earl of Warwick remained conſtant, ta. the Houſe of Tork,, though this 


4 


particular King was ſet aſide. . . Nor did; he inall this gaio any thing but 


- a Wife, who though his SubjeQ,, and, none of the greateſt Family, nei- 


ther brought any intereſt unto her Lord and Husband amangſt Foreign. 
A" 35 Princes, 
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Princes, brought nevertheleſs A Pearl, which was beyond all ; which was, 
the purchaſe of the Union between the two Houſes of Tork and Laxcaſter, 
and a peaceable ſucceſſion in the Throne for a.long while to come. Tt 
muſt be granted, that there fell therewith an — inconvenience in 
the raiſing of a new Nobility of the Queens Kindred, of whom the ancient 
Stock of Nobility thought ſcorn ; and yet they were fo conſiderable as to 
be envied. A Wound hard to becured, and yet eaſily avoided by ſuch as 
know how to deny themſelves : And therefore can be no prejudice unto 
that concluſion, That for an Engliſh King to marry his own Subjefl, is more 
ſafe for the King , and beneficial for the Kingdom, than to marry a 
Stranger. 


But Edward the Fourth did not long lie underneath ; upon the next 
fair Gale, he comes from beyond the Sea, and ( like his firſt Predeceſſor 
of the Houſe of Lancaſter 5 claims onely his Dutchy ; which no man 
could in reafon deny to be his right, and therefore were the ſooner en- 
Saget with him in that accouſt. This was an at that in the firſt un- 
ertaking ſeemed. modeſt; but when it was done, appeared too bold to 
adventure it upon theCenſure of Hexry the Sixth ; and therefore they 
were not more ready to engage, than ſlack to ——_— till they were 
ſecure in the Kings Intereſt ; which not long after enſued, by the death of 
Heyry the Sixth. Thus Edward the Fourth, recovered the Crown, to 
fave his Dutchy. His Government was not ſuitable : for he came in by 
the People, but endeavoured to uphold himſelf by Foreign Dependencies ; 
as if he deſired to ſpread his Roots rather wide than deep. How ill this 
Choice was, the event ſhewed : for Plants that root wide, may be ſtrong 
enough againſt an outward Storm ; but they ſoon grow old, barren, and 
rot irrecoverably from beneath. Such was the end of this mans Govern- 
ment ; himſelf lived and died a King, and left Iſſue both Male and Fe- 
male ; the one taſted the Government, the other kiſſed it ; but neither of 
them ever enjoyed further than a bare Title. Nor wasthe Government | 
of Edward the Fourth fo ſecured by the Engagements of Foreigners : for comin. lib. 3. 
as he ſought to delude, ſo he was deluded, both by Burgandy and Scotland, © 4 
to the prejudice of all three. Towards his own yropla his carriage was + 
not ſo much by Law, as by Leave: for he could fetch a courſe out of the 
old way of rule, fatisfie himſelf, diſſatisfie others, and yet never was called 
to account. What was done by Entreaty, no man could blame ; .and 
where Entreaties are countenanced by Power, no man durſt contradi&t. 
Thanks to his Fate, that had brought him upon a People tired by Wars, 
ſcared by his ſucceſs, and loth to adventure much for the Houſe of Laxca- 
fer, in which no courage was left to adventure for it felt. The greateſt 
errour of his way, was in the matter of Revenue ; the former times had 
been unhappy in reſpe& of good Husbandry ; and Edward the Fourth comin. tib. 3. 
was no man to gather heaps. His occaſions conduced rather to diffuſe, © 5: 
and his mind generally lcd the way thereto; fo as it is the leſs wonder if 
he called more for accommodations, than the ordinary Treaſury of the 
Crown could ſupply. Hereto therefore he uſed expedients, which in his 
former times were more moderate : for whilſt Zexry the Sixth lived, he 
did but borrow by Privy Seal, and take Tunnage and Poundage by way ,, x.,. « 2. 
of hire. Afterwards, when no Star appeared (but what was enlightned 
from his own Sun ) he was more plain, and tried a new trick, called Be- 
nevolence. Unwelcome it was, not onely in regard of its own nature, but 
much more in the'end : for it was to ſerve the Duke of Burgundy in 
Try raiſing 
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Comin. lib. 4» 
Cap. Is 


raifing a War againſt France in the firſt view, but in the concluſion to 
ſerve his own Purſe, both from Friends and Foes. And yet this alſo paſ- 
ſed without much controul ; for when diſpleaſure was like to enſue, he 


* could ſpeak fair, and feaſt, and, if need was, kiſs away all diſcontent. To- 


Ed. 5. 
Rich. 3. 


Mercat.deGal- 
lr. Imper. 
Ib. 3. 


1R3-c,2. 


wards his end, as ſtale drink, hegrew ſowr: For as in the firſt part of his 
Reign he had been ſupplied by good-will againſt Law ; fo in his latter 
times, he had gotten a trick of ſupply by Law againſt good-will. This 
was by penal Laws, which are a remedy if they be uſed Ad terrorem ; but 
if ſtrained beyond that, the Remedy proveth worſe than the Diſeaſe. In 
their firſt inſtitution, they are forms of courteſie from the people to the 
King ; but in the rigorous execution of them, are trials of maſtery of the 
King over the people, and are uſually laid up againſt days of reckoning be- 
tween the Prince and them. 

Thoſe penal Laws are beſt contrived, that with the greateſt terrour to 
the Delinquent, bring the leaſt profit to the King's Cotters. Once for all, 
this King's Adts were _ » his Enterprizes more , but ſeldom attain- 
ing that end which they He was a man of War, and did more 
by his Fame than his Sword ; was no ſooner reſolved in good earneſt, but 
hedied , left a Kingdom unaſſured, his Children young, and many friends 
in ſhew, but in truth very few. 


Now, if ever, was the Kingdom in a Trance. Edward the Fourth left 
2 Son, the Prima materia of a King, and who lived long enough to be 
enrolled amongſt Eng/iſh Kings, yet ſerved the place no further than to 
be an occaſion to fill up the meaſure of the wickedneſs of the Duke of 
Glouceſter, and a monument of Gods diſpleaſure againſt the Houſe of Ed- 
ward the Fourth ; whether for that breachof Oath, or treachery againſt 
Henry the Sixth, or for what other cauſe, I cannot tell. But at the beſt, 
this Prince was, in relation to his Uncle the Duke of Glouceſter, little o- 
ther thanas an Overſeer to an Executor, that might ſee and complain, but 
cannot amend. For the Duke ruled, over-ruled, and miſ-ruled all, under 
the name of Edward the Fifth ; and left no monument of good Govern- 
ment upon record, till he changed both the Name and Perſon of Edward 
the Fifth to Richard the Third : his Fame had lifted him up, and might 
have ſupported him, had he regarded it. But as no man had more ho- 
nous before he aſcended the Throne, ſo no man ever entred and fate there- 
on with leſs. His proceedings were from a Protefor to an Zſurper, and 
thence to a Tyrant ; a Scourge to the whole Nation, eſpecially the Nobi- 
lity ; and laſtly, an inſtrument of Gods Revenge upon himſelf, a man 
made up of Clay and Blood , living not loved, and dying unlamented. 
The manner of his Government was ſtrained ; _— once won the Sad- 
dle, he is loth to be caſt : knowing himſelf guilty all over, and that no- 
thing could abſolve his Fame but a Parliament ; he calls it, courts it, and 
where his Wit could not reach to apologize, he makes whole by recom- 
pence ; takes away Benevolences; he is ready to let them have their pre- 
ſent deſires, what can they have more 2 He promifeth good behaviour 
for the future ; which he might the better do, becauſe he had already ar- 
tained his ends. Thus in one Parliament ( for he could hold no more ) 
he gave ſuch content, as, even to wonderment , he could afſoon find an 
Army in the field to fight for him, as the moſt meritorious of his Pre- 
deceſſors. His ill Title made him very jealous, and thereby taught his 
beſt Friends to keep at a diſtance ; after which time few eſcaped thar 


came 
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came within his reach ; and fo he ſerved God's Judgement againſt his ad- 
jutants, though he underſtood it not. Amongſt the reſt , againſt the 
Duke of Buckingham his great Aſſociate , both in the Butchery of the 
two young Princes, and uſurpation of the Royal Scepter. He lived till 
he had Jai the Foundation of better times in the perſon of Henry the Se- 
venth, and then received his reward. But an ill Conſcierice muſt be con- 
tinually fed, or it will eat up its own womb. p 
The Kings mind being delivered from fear of the Sons of Edward the 
Fourth, now dead, torments himſelf with thoughts of his Daughter a- 
live : aſhamed he is of Butchery of a Girl ; he chuſeth a conceit of Ba- : 
ſtardizing the Children'of Elzzabeth Gray, that -calleth her ſelf Queen of 1 Rick-3.<.15. 
England ; but this proved too hard to concoft. Soon after that, he goes 
_ a contrary way : The Lady Elizabeth Gray is now undoubted Wite of 
Edvard the Fourth, and her eldeſt Daughter as undoubted Heir to the 
Crown. And fo the King will now be contented to adventure himſelf 
into an inceſtuous Marriage with her, if his own Queen were not in the 
way, onely to ſecure the Peace of the Kingdom ; which he, good King, 
was bound in Conſcience to maintain, though with the peril of his own 
Soul ; and in this zeal of Conſcience, his Queen ſoon went out of the 
way , and ſo Love is made to the young Lady. But _ Earl of 
Richmond was there before ; and the Lady warily declined the choice, till 
the golden Apple was won, which was not long after accompliſhed ; 
the King loſing both the Lady, his Crown, and own Life together , put 
an as to- much wickedneſs; and had the end thereof 1n Boſworth- 
Field. $3 
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He ſeaſons now in Tract were of ſhort continuance ; lives paſſed 
| away more ſpeedily than years ; and it may ſeem uſeleſs to en- 
quire what 15 the nature of the Government in ſuch a time, whenas the 
greateſt work was to maintain Life and Soul together ; and when all is 
done, little elſe is done. For though the Title of the Houſe of Tork was 
never ſo clear agginſt that of Lancaſter ; yet it had been ſo long darkned 
with a continual Micceſſion of Kings of the Red Roſe, that either by their 
Merit had gained a Throne in the peoples Hearts, or by their Facility 
had Vielded their Throne up to the peoples will, as it proved not eafic 
to convince them that liked well their preſent Lot, and were doubtful of 
change ; or to make them tender of the right of Edward the Fourth a- 
bove their own quiet. Above Threeſcore years now had England made 
trial of the Government of the Laxcaſtrian Princes , and thereof about 
Thirty years experience had they of Henry the Sixth; they faw he was 
a gentle Price. On the other ſide, Edward the Fourth , newly ſprung 
up _ of a Root watered with blood , himſelf alſo a man for the 
Field. | 
This might well put tlie minds of the people to a ſtand, what to think 
of this Man , whoſe Nature and ends are fo doubtful, and brought no- 
thing to commend him to the good wills of the people, but his bare 
Title; which the common fort ufually judge of, according as they ſee 
| it 
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it proſper more or leſs. Add hereunto, that Divine Providence did not ſo 
clearly, nor ſuddenly, determine his ſecret purpoſe concerning this change, - 
by any conſtant ſucceſs to either part; by means whereof, the one half 
of Edward the Fourth's Reign was ſpent, while as yet Henry the Sixth 
was in view, and the minds of men left unaſſured, neither truſting much 
to Edward the Fourth, nor he to them. And after that Zexry the Sixth 
was gone-out-of the way, Edward the Fourth could not readily change 
his poſture ; uſed Arguments of force and power, and for the moſt part, 
looked like a man in Arms, with his hand on his Sword,ready to draw up- 
on the next man that ſtands in his way. | 


Thus are the people partly driven, and partly drawn, into an Oath of 
Allegiance unto Edward the Fourth, under. peril of Attainder ; and the 
Parhament aſſured unto him once more. For immediately upon the de- 
parture of Edward the Fourth beyond Sea, after Ten years of his Reign, 
the Parliament ( never ſtaying for the iſſue of Providence ) declared 
the Throne void of Edward the Fourth, and Henry the Sixth King. The 
Judges likewiſe of the Courts of Weſtminſter determined the fame thing, 
as may appear by the Law-Reports of thoſe times in Print : wherein re- 
attachments were often granted by them upon diſcontinuance of Proceſs 
by this Demiſe of Edward the Fourth. And thus Zeyry the Sixth is once 
1morc King for ſix Months, viz. from Offober to April, at which time the 
Ballance turns; Edward the Fourth returns, gets into the Throne ; Fey 
the Sixth is again Dethroned ; all things are as they were, and all confir- 
med by Att of Parliament. For that Body is ever wiſe enough to ſide” 
with Power, rather than to ſpend much time upon fruitleſs Orders and 
Votes that will pierce no Armour ; and therefore , like the times , muſt 
needs be ſubje& to fits of diſtemper at the coming in of every Tide ; and 
did build, and pull down, ena&t, and difenaCt, turn and return the F»g- 
liſh Crown from Tork to Lancaſter, and back again; and in concluſion, 
tor ſome time did do little but undo. Nor'can they be juſtly cenſured 
herein ; for Councils of men are not ordained to hinder divine Provi- 
dence, or over-rule Fate; but to foreſee, and cloſe with Occaſions, in the 
moſt advantageous way for the publick good ; and when both Winds 
and Currents are uncertain, to ride at flote, ti{l they can diſcern the moſt 
commodious Haven to Winter in. To impute therefore fault unto the 
Parliament in ſuch Caſes, for want of Uniformity, and Immutability of 
Councils, is ſomewhat like the Notion that Batchelors conceit of Wives ; 
they would have, but they do not know what other liſh a» 7dea of cheir 


Own fancy. 


Now if it be enquired which courfe prevailed, in order either to the 
Kings Royalty, or the peoples Liberty, I ſhall anſwer, Neither of theſe ; 
but the Houſe of 7ork prevailed to hold the Crown, and might have ad- 
vanced the Authority thereof, had they not fall/n out _ themſelves 
tor the ſpoil ; and Edward the Fourth was not altogether diſpoſed there- 
to. The ſucceſs that he had in the Field, and his Souldiery, made him 
look big like a King of the greater ſize; but Kings ſleep not ſecurely up- 
on ſuch Pillows. When the Militia is on Horſeback, it is as ready to bea 
Guard upon the King, as for him ; and when it is moſt ſober, not fo 
eaſily governed as a Commonwealth. And therefore Edward the Fourth, 
now in Arms, though he found it a hard Notion to maintain the peoples 
Liberty where no man is free from the Souldier, yet he enclined thereto. 

| " We 
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We read :of'a multitude 'of 7axutions. of all ſorts; and of Benevolences, 
the worſt ef all thofe ſors. ': For Souldiers muſt have money ; or if nor, 
they will have at': but-the King would not force things 1o far as his pow- 
er;could reach; he will have Money, but it ſhall beby order of the Parlia- 
ment. He naight. have pretended much upon the Commiſſion of Array; 12E. 40.8. 
yet. did it bt, but choſe rather to be Lord of the Seas. And becaule it 
was too great a Farm tor. his private Purſe, he prays aid of the Parlia- 
1nent by the way of *Zumeatge and Poundage 5 which was in demand 17ue 12E. 4 C. 3 
years before the Parliament tranted it. And when it was granted, it was 
with ſuch reftriftivus , thut it is evident the King preferred the right of the 
Parliament therein, above hs private honour. 
Secondly, Titles of Honour are but windy Netions ; and every one 
knows what claim is made by Kings , to have the ſole intereſt in confer- 
ring the ſame. This Edward the Fourth negleCQed fo far, as he intere- 17 E.4.n.1c. 
ſted the Parliament, both yn, the conferring of them , and reſuming the 75: 
ſame. COSTS nl | 
Thirdly, The courſe of Trade was now more eſpecially looked to, not by 
the King and Privy Councif , 'but by the Parliament. And becauſe it 
was much decayed, partly by reaſon of the ill government thereof, and 
partly by the exceſſive laviſhneſs of theſe tifnes , many Laws are made 
for remedy -of both. And -firſt,' the: Szaple was fetled ſometimes at ;x. .c. x. 
Calis alone, ſometimes at 'it and Azddieborough ; and'by this means, Ex- 4 E- 4c: 2- 
gland gained Trade from both WNatiotis ;” but the principal thanks is to be '* SIO 
given to the intereſt between the King and the Houſe of Burgendy. Then 
.courſe is taken for the bringing of the S:aple:Commodities onely to thoſe ; x. ,.c. r. 
places, and the return to'be rhade in Money , and not Commodity by 
exchange. Then for the well making of Szaple-Manufattures, and re- 
raining Importation of: Foreiga ManutaGtures of ſuch kinds. Then g- 1K: 3: : 12- 
gainſt ran of Engliſh Coyn, and importing of Foreign Coyn, other {54,0253 
than Bullion: tn "+ 1 | 
And as touching the ſecond grievance, it ſeems, gallantry or vanity of 
Apparel was ſore Diſcaſe of theſe times, which were become times"ot 
Fajhions, and wheran the King led the way by his own example. For 
he deſired to be brave ; and-that he might be more' brave, he paſſed ; x. ,.c. 5. 
Laws that'the people ſhould be leſs brave, aſfeſſing a fort of Apparel for 22 E. 4. c: :. 
every degree;.and-therein ſtooped fo low; as to define the faſhions of their 7 = + © 
very ſhoes. OY” 4 8 | | | 
_.Fourthlp,; The Parliament retained their ancient 'right of reducing the 
courſe of Fudicaiare.For whereas Sheriffs had hitherto holden their courſe of 
Trial of the-moaner fort'of Felomes; and Treſpaſles, and Offences, deter- 
minable onely-by Imprifoametit, -or Fines and Amerciaments ; whereby 
mens. Eſtates-did lic under the continual pillage df thefe covetous and 
extorting Officers': \It was eftabliſhed by the Parliament, that theſe men ; x. 4. « 5: 
ſhould have for the futare; onfy power of enquiry, and to certifie at the 
next Seſſions, and there the Trial to'be ;''and Fines and Amerciaments to 
be ſet, 'Taxed,-and Eftreated unto the Exechequer, and from thence to 
be levied, and thereof 'the Sheriff” giveaccount. This was a great ſecu- 
ity to the peoples Eſtates, bur gave them not a full remedy : For thou 
the Trial was-'riow tn6te-fair, yet theſe-Officers were Judges of ſuſpi- 
cion,and had ftill power upon flpicion totmpriſon their perſons, and ſeize 
rw under colour to/fave' thei for' the King,. in caſe Convittion 
For remedy” hereof, the Juffices of the: Peace have now power given head 
| 1 —_— 
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them to Bail, in 'Caſe of light ſuſpicion ; and it is further declared, that 
no mans Eſtate ſhall be vs ſeized, till Comnviftion and Attainder firſt be 
had. And becauſe Eſcheators grew no leſs burthenſome in their way, 
it was therefore ordered, that no man ſhall be allowed in fuch Office, un- 
leis he hath Lands to the value of Twenty pounds per Amen; and that he 
12 E-4 GS. ſhall be reſponſible for ſuch wrong done by himſelt, or by hisDeputy and 
Farmer. 

Thus Edward the Fourth quitted himſelf like a King in many regards ; 
but ſoon rats himſelf out of breath, gave his Lamp to his Son, that was 
too weak to hold it ; a Third ſnatches it away, and for two years carry- 
ing it exceeding well, yielded up all encroached Royalty to the people, 

1R. 3.c. 2. and his Crown and Lits to his Succeſſor. x 


Qu ————_—s 


C H A P. XXV. 
The condition of the Clergie. 


F any gains were hadin theſe uncertain times , the Church-men might 
] ſeem to have them ; .having now this advantage, that the Commonal- 
ty was diſtracted with uncertain intereſts of the Succeſſion of the Crown : 


Naucler., and to have all the Chriſtian Princes wholly at his devotion. 
And laſtly, Both the Clergie and the Kings were now joyntly engaged a. 
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way of gain upon themſelyes ;. but rather made bold with what the 
Charch- 
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Church-men in former times challenged as their own; and upon this ac- 
count , whereas formerly it had inhibited Fairs and Markets upon the 
Lord's Day , Now it inhibited the fale of Boots, Shoes, &c. upon that 
day, though done never ſo privately ; which they did at the firſt onely 
within the City of London, and three miles thereof. I ſuppoſe_it was 
made onely by way of Trial, it _— dangerous in ſuch times to give a 
ſtop to all England at once; otherwiſe it might be wondered, why God's 
Honour ſhould be better regarded in London than in all the Realm be- 
ſides. Of this encroachment we find no complaint made by the Church: 
men ; another touched them to the quick, although it befel onely the 
Arch-biſhoprick of Tork, that hitherto held ordinary Juriſdiction over 
all the Biſhops of Scotland, as being their Provincial. Now it is diſclaim- 
cd by them all ; and they are backed therein by their King, under pre- 
tence of great inconvenience to his Biſhops in their ſo far Travels ; but 
in truth, not unlike to Feroboam, though he pretended it was too much 
for them, yet he thought it unſafe for himſelf that his Biſhops ſhould owe 
Canonical obedience to the Subje&t of another Prince ; and upon this 
ground prevailed with Pope S7xtus the Fourth to make the Divorce, and 
teſt it to future Ages to try the validity thereof, if they would. 

This is all that I ſhall obſerve of the Government of theſe three Kings, 
whoſe Reigns in the whole, exceeded not Twenty fix Years ; and their 
compleat power therein, not much above half ſo many. 


—_— 


CHA P. XXVI, 


A ſhort ſum of the Reigns of Henry the Seventh , and Henry 
the Eighth. | | 


He courſe of Exg/iſh policie hitherto wandring in the different Cur- 
rents, ſpringing from the double head of Monarchie and Demo- 
cracie; and in them likewiſe often toſſed up and down, partly by the 
blaſts of windy Titles and pretenſions, and partly by the raging Tides 
from the Roman See, now begin to come to anchor within view of Shore. 
Happy England , if the fame prove good Harbourage for a fainting Na- 
tion! Two Kings now undertake the Steerage ; the work of the firſt, 
was to till the Winds, the other the Seas, and ſo to bring the Adven- 
ture ſafe home. Henry the Seventh hapned upon a good preparative for 
this work, in that he delivered the Kingdom from a Tyrant, whoſe ir- 
regular and bloody way was ſo odious to the people , that it ſet a foil 
upon his Succefſor's Government, and made his Wiſdom , Valour , and 


Juſtice appear greater than poſſibly it was. His Valour made way for 


the other two; he had enough thereof to ſerve a wiſe man in caſe of 
extremity : at other times he made moreuſe of his Majeſty than Man- 
hood ; being confident that-the people knew not where to mend them- 
ſelves, but would be at his Devotion ; fo long as he .was better than his 
Predeceſſor, though he cared not how little. His Wiſdom was his grea- 
teſt part, of which, upon all occaſions, he made the greateſt improvement 
he could, without refle&ing upon Conſcience ; or Religion, whereof he 
had taſted no more than would render him a civil man ; whereunto his 
Education did lead the way. Thus, though his Valour brought him to 
the Crown, yet it was lis Wiſdom that ſetled him in the Throne. For 

"Yi though 
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though he loved himſelf ſo well; that he was loth to pretend allowance of 
any acceſs of Foreign help to his own atchievement in his Title , or that 
he was guilty in the Jeaſt manner in his entry upon the Throne; yet to 
keep danger far off, he provided one guard for his Perſon, and many for 
his Title. 

"That of his Perſon, he onely pretended as a ceremony of State brought 
from the French Court ; and yet it 'is ſtrange that it went ſo well down 
with a Free people. For that Prince that will keep Guards about bis Per- 
ſon in the midſt of his own people, may as well double them into the pitch of au 
Army,whenſoever he pleaſes to be fearful ; and ſo turn the Royal power of Law, 
into force of Arms. But it was the French faſhion, and the King's good 
hope to have all taken in the beſt ſence. | 

His Title ( ſetting aſide the faying of Philip the Hardy, That King- 
doms onely belong to them that can get them ) would hardly endure the 
touch, till Pope Zanocent by his Bull confirmed the Crown to him, to hold 
by a ſix-fold right, Yiz. Of Inheritance, of War , of Eſpouſats of Eleon, 
of Gift by Parliament , and laſtly, of Pontifical Benediftion ; which the 
King liked marvelous well ; and the rather, becauſe his Title by Marri- 
age was buried up in the middle, and fo made the leſs noiſe. For though it 
was his beſt guard, yet he liked not that it ſhould be fo reputed, lett his 
Title ſhould ſeem rather conferred upon him, than (gained by him; and 
ſo ſhould hold by a Woman, or at the beſt by the courteſie of Ene- 
land , if the Peoples tavour ſhould ſo far extend the Law in that point ; 


. by both which he holds the honour of a compleat King diminiſhed. His 


Title by heritance is much diſputable , it the right Heirs of Foh» of 
Gaunt be enquired after :- And much niore that oft War ; for although 
that brought the Poſſeſſion, yet no right or Title, but by wrong ; which 
may indeed be plaiſtered over by Elefion, or Att of Parliament ; but 
then he muſt be Tenant to the People. As touching the Pontifical Be- 


_ pedifion, himſelf took that but as a redundancy, that might ſway with 


the Clergze, and do his Title no hurt. Nevertheleſs, what leverally they 
cannot do, by joynt concurrence he accounts fo fully done, as if he were 


Jovius Bric. a King againſt all the World, and more. Yet is he not ſure enough, but 


as one jealous is more tender, ſo is his eye ever upon his Title ; there is 
lus guard, and regard ; as if it were the outworks of his Crown, which 
once loſt , the Crown cannot hold out long. In this work he minded 
ſo much his Greatneſs , -that he loſt the repute of his Goodneſs. Then 
caſting his eye upon the Government, and finding it of a mixt temper, 
wherein if Royalty prevails not, Popularity will ; like a good Souldier, 
whilſt his ſtrength is full, he fallies upon the peoples liberties, in regard 
of their perſons, with ſuch cunning conveyance, as he taught the People 
to dance more often and better to the tune of Prerogative and Allegiance, 
than all his Predeceſſors had done. Nor did the People perceive it, till 
they were over their Shoes ; and then they clearly faw their condition, 
and that it was in vain for them to wrangle with their own aCts ; of which 
more particularly in the next Chapter. The Legzance of perſons of the 
People once gained, their Eftates moreeaſily follow : And therefore though 
in the former he wrought by Ambuſcado, in this he may be more brave, 
and charge them 1a the Van. Yet this he did alſo by degrees ; firſt by 
light skirmiſhes of borrowing ſmaller ſums of money (poſſibly when he had 
noneed) and paying them again; thereby to gain credit for greater ſums, of 
which he-intended not fo fudden return. Then he charges them home 
with Bexevolences ; (a trick gained in right of his: Wife from her Father ) 
| for 


The Government of $ _ a © Kings of England: 


for he hoped that the perſon of Richard the Third was now become fo 
abominable, as his Laws would be the leſs rept But in this courſe 
he gained nothing but Wind. Then ( as Edward the Fourth) he falls 
upon Malevolences of Penal Laws; things made 7» terrorem , to ſcare men 
to obedience, rather than to compel them ; but are now executed 4d an- 
gorem; and the people find that heis but a word and a blow with them : 
and thus, ſerving his Prerogative with Power, and his Purſe with his 
Prerogative, he made all ſerve his own turn, Zumanitatem omnem vincente 
periculo. 


Y 

In the Field he always put his Wiſdom in the Van; for as he was par- 
ſimonious in expences of Money , ſo much rather of Bloud, if he could 
prevail by Wit. Generally he was the firſt in Arms, to make men be- 
lieve he was more ready to fight than they. Thus he many times gained 
the advantage of his Adverfaries , and ſometimes came off without 
blows. In the Battle he did put on courage as he did his Armour, and 
would dare to adventure juſt as far as a General ſhould ; as if he had 
ever regard of his Crown, rather than of the honour of a forward Soul- 
dier ; which nevertheleſs was alſo fo dear to him, as he is ſeldom fouiid 
in the Rear, although his Judgement commanded in chief, rather than 
his Courage. In the Throne he is much more wiſe, becauſe he was wil- 
ling it ſhould be known. In doing Juſtice he is ſeldom ſuſpe&ted, unleſs 
where himſelf is party ; and yet then he is alſo ſo ſhame-faced, as he would 
ever either ſtalk behind ſome Law that had a ſemblance to his ends, or 
when he meant to ſtep out of the way, he would put his Miniſters before ; 
not ſo much that his fneveſs might be known, but his Royalty. For the 
Lion hunts not its own prey, nor is it Regal for a King to be ſeen in cat- 
ching of Money, though he beunderſtood. Beſides, it was needleſs ; he 
had Lords, Biſhops, Fudges, and other inſtruments of malevolent aſpetts, 
as ſo many Furies, outwardly reſembling men for the Commonwealth, 
but working for the common miſchief ; like ſome Pictures, one way look- 
ing _—_ and another way looking wrong. And thus the King comes 
lawfully by what he catched, though his inſtruments did not ; and muſt 
be ſtill holden for a good King, though it be his hard hap to have ill fer- 
vants. Take himnow amongſt the people, he is alike to all, yea in ſome 
things that might ſeem to bruſh upon the King's own train ; for he had 
ſome of his ſuit that were not altogether of his mind, and theſe he would 
ſpare to the/courſe of Juſtice if need were. As it befel in the caſe of the 
Duke of S«ffolk, whom he ſuffered to be tried at the Kings Bench-bar, for 
a Murder done upon a mean perſon, and by ſuch means obtained the re- 
pute of a zealous Fuſticiar ; as if Juſtice had been his principal vertue. 
All this ſuited well with his main end; for he that will milk his Cattle, 
muſt feed them well; and it encourages men to gather and lay up, when 
they have Law to hold by what they have. 

His Religjon, I touch upon in the laſt place, as moſt proper to his tem- 
per ; for it was the laſt in his thought, though many times the firſt in the 
ating. Burt where it ſtood in his way,he turned it behind him ; he made 
Church-men his inſtruments, that the matter might better reliſh ; for 
who will expett ought fave well from mer of Religzon > and then if the 
worſt come, he was but miſſed by ſuch, as in common reaſon ought to be 
truſted. Andit is his unhappineſs to meet, with Clergy-mex to ſerve a 
turn, and a Pope to give his BenediCtion to all. Nor was this Grats; for 
there were as many mutual engagements between the Clergie and him, 
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he was a karned King, which made his AQtions carry more Mageſtie, 


as any of his Predeceſſors of the Houſe of Laxcaſter beſides. Laſtly, It 
may well be ſuppoſed, however wiſe this King ſeemed to be, that many 
faw through him; which procured him a troubleſome Reign ; though 
many times occaſioned by his own interpoſing in Foreign Intereſts, where- 
in he ſuffered more from others than they from him. Amongſt the reſt, 
the Dutcheſs of Burgundy ( though a Woman ſhe were ) mated him 
with Phantomes and Apparitions of dead Bodies of the Houſe of Tork; 
the ſcare whereof put the King and all his people in alarm ; and {ſtriking 
at idle ſhadows , ſlew one another. All which , together with the ap- 
pearances of Coletions, Taxes, and _ accoutrements to furniſh ſuch 
employments, were enough to diſturb that eaſe and reſt that the King 
aimed to enjoy ; make him burthenſome to his people, and both himſelt 
and them weary of each other. And fo he went down to the Grave 
with but a dry Funeral ; leaving no better teſtimonie behind him, than 
that he was a cunning man, rather than a wiſe Exg/iſþ King. And though 
he died rich, yet is he ſince grown into debt to the Pen-men of his ſtory, 
that by their own excellencic have rendred him a better King than he 


was. 


Henry the Eighth was a Conception in whom the two Bloods both of 
Tork and Lancaſter did meet, both of them unconquered, both of them 
predominant ; and therefore no wonder if he was a man beyond the or- 
dinary proportion of other men in ſtature of Body, and in qualities of 
Mind not diſproportionable. It 15 regularly true, that great Bodies move 
ſlowly ; but it holds not where much Spirit is : and 1t was the condition 
of this Prince to have a Spirit of the largeſt ſize, that afted him into mo- 
tion with no leſs ſpeed thqn mighty power. This himſelf underſtood 
right well, and therefore might be haughty upon a double Title, both of 
Purchaſe and Inheritance. Nor did he tail of expe&ation herein; for he 
could not endure that man that would own his right in competition with 
King's aims, and therefore would have his Kingdom be like his Doubler, 
to keep him warm, and yet fit looſe about him, that he might have el- 
bow-room. Suitable hereunto were his undertakings , invited thereunto 
by the inordinate motions , or rather commotions of his neighbouring 
Princes: For it was now full Sea in all Countries; and though Exg/and 
was inferiour to ſome of them, yet the King held it diſhonourable for 
him not toadventure as far as the braveſt of them ; and in the end out- 
went them all. What he wanted in number, he ſupplied in courage ; 
wherein he ſo exceeded, that he avoided dangers rather out of Judgement 
than Fear. His thoughts, Reſolutions, Endeavours, and Actions, were 
all the birth of Occaſion,and of eachother ; as if he had obtaineda general 
Paſs from Providence, with warranty againſt all Counter-guards what- 
ſoever. | 

His Wiſdom ſerved him to eſpie preſent opportunities, rather than to 
foreſee them ; and therefore was not ſo crafty as his Father in preven- 
ting occaſions, yet more dexterous in BVINS them the rout. For he could 
manage his hand and foot better than his Father, ſtrike downright blows ; 
—_T than he would fail of hisends, would make one, as many times 

e did. 


Another advantage he had of his Father : for conſidering the times, 


and 
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and like a well-feathered Arrow from a ſtrong had, drive through the 
wind ſteadily to the mark : Whenas his Father, like a weak Archer, muſt 
raiſe his compats, and crave aid of the Wind to help him to. be right in the 
end. 

It is affirmed by ſome, that Ferry the Eighth was courteous , and de- 
bonair ; if ſo, he muſt thank his Education : but it may be rather ſup- 
poſed, that upon occaſion heuſcd the art of Infinuation, which he might 
learn both from the Father-ſide and Mother-fide ; but he neither pra- 
Ctiſed it much, nor did he rely upon that skill ; for his reſolution led 
him to cut, the knot that he could not untie. His Learning led him moſt 
to Divinity, and therein ſhewed him light enough to ſee much into the 
Myſtery of Iniquity, which he did explain to the World paſling well ; 
but as touching Devotion , he left that to the care of the Church- 
men. 

He was very well accommodated with Money : Firſt, from the full 
Coffers left by his Father, much whereof he ſpent in Paſtimes and Gal- 
lantry, as he was Heir to Edward the Fourth ; and much alfo in his De- 
votion to the Pope, as he was Heir to Henry the Seventh ; in lieu of all 
which, he was rewarded with a Title, Defender of the Faith ; and fo of 
much ill gotten, was much ill ſpent. But a better ſupply he had when 
Rome and he parted aſunder, and the Current of the Riches of the Cler- 
gie was ſtopped from running at waſte, and returned into the Kings own 
Treaſury ; and ſo might have died the richeſt Prince in the World , but 
that he wanted the main Clauſe in the Conveyance, 7o have and to hold. 
The Wiſdom of God fo ordered it ; for theſe felicities were too great and 
many for any moderate ſpirit to bear gently, much more for the King's 
Spirit, that was ever on the Pinacle, and grown to that height, that like 
an emboſſed Stag, none muſt cope with him, he muſt run and out-run 
all;none muſt croſs him under extream peril; no good is to be done, but by 
following afar off. Nor is it a full wonder,if in this his heat he knows neither 
faithful Servant, Counſellor, nor Wife, but ſtrikes at all that ſtands in 
his way. Nevertheleſs, in his cool temper, and when he was entangled 
with ſome perplexed occaſion, he could uſe the advantage of good Coun- 
ſel, and the wits of others that were more crafty than himſelf. Where- 
in it was his good hap to have ſome ever nigh him that were for his turn, 
and unto them committed much, that himſelf might be at eaſe to hear 


good news of ſucceſsful diſpatches. 


. : - 

In his youth he was ſerved by the wiſe Counſellors trained up by his 
Father ; and he then willingly enough, for his pleaſure, was contented by 
their advice to ſerve his people for a time, that they might be his Ser- 
vants for ever. The two yu Conduit-Pipes of this Treaſury, which 
he had from his Father , he cut off at his peoples requeſt , as if he 
loved his People above all his Riches. And after that, he laid aſide 
his pleaſures and youthful company, to apply himſelf more cloſely to the 
aftairs of his Kingdom, as if he loved that above all pleaſure : which ne- 
vertheleſs ſtuck to him fo long as he lived, and ſwayed too much- in the 
greateſt Afairsof his Government. 


Thus the firſt heat of his courſe was run well , ſo long as the Privy 
Council continued moderately poiſed. But no ſooner began one of them 
to put up beyond his place, and to bid adieu to the advice of all the reſt; 
but he gers the uppermoſt ſeat in the King's Head; makes a Foot-ſtool 

of 
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of the King's Heart , and then it is two to one that the people in ſuch 
caſes muſt bear the greater burthen : For whoever firſt faid it , he faid 
moſt true , That Prerogative in the hand of a King, # a Scepter of Gold ; 
but in the hand of a Subjef, it is a Rod of Iron. The Reign of this King 
Ztenry the Eighth, ſerves us with much experience of this kind ; for it 
the conſideration of the Afﬀairs of this Government ſhould be divided, 
the ſame would be double: the one under the Regiment of Cardinal 
IWolſey ; the other of the King, by Cromwel, Cranmer, Gardiner, and others 


| interchangeably. I call that of Wolſey a Regiment ; for he was inthe na- 


Than. 11b. 1. 


ture or condition of a Pro-Rex, during the Kings Juvenility. This for- 
tune thus ſuper-induced upon a Cardinal, ( raifed from mean degree to 
be Legate 2 Latere, courted by Foreign Princes, flattered by the Empe- 
rour with Titles of Son and Couſin ) made him lead a dance, that the 
King ( however active he was ) is put to his career to hold him compa- 
ny ; which the King perceiving, tripped up his heels, and left the Arch. 
biſhop, the Chancellour, the Cardinal, the Legate, and many more with him, 
lying on the ground. No pride like to that of the Clergie, whoſe parts are 
more ſublime , and apprehenfions clear. If God addeth not a tuperiour 
Work to rule over all , a /zttle hoxour will blow up all with powder. The 
King having thus matched the Cardinal, forgot his former natural pace ; 
and once in a heat, could cool no more till death cooled him. © He knew 
by experience, that the Cardinal could over-awe the people ; why thould 
not the King do as much ? if the Lords ſtooped to the Cardinal, why not 
much rather to the King The Cardinal pulled down, reared up, tur- 
ned ſquare to round; why ſhould he be leſs than his Subje&ts > Such 
conceits as theſe ſoon wound up the Kings mind to that height , that it is 
death to him to ſtoop one inch lower to more moderate advice, though 
he loved their perſons never ſo well : but all muſt be content with the 
weight of his arm, though it were no ſmall one ; and yet in point of Re- 
ligion, affairs tended to a kind of Reformation all this while. 


CHAP. XXVII 
Of the State of the Crown. 


=—- the Crown of England now abourded more in Flowers than 

Crofles, the Face of Story doth hold forth to ordinary Obſerva- 
tion ; and yet few are fatisfied, either in the true nature of the particu- 
lar advantages , or in the manner how they were obtained , or in the 
continuance. . I muſt therefore make a little ſtop upon them , becauſe 
in the true diſcerning of them, the diſcovery of the nature of the Govern- 
ment in latter days doth much depend. Hitherto the Crown came ſhort 
of abſolute power over the people, upon two grounds in obſervation : 
one relating to the Clergze, the other to the Lazty. 


The Church-men were heretofore under a Foreign power, and a Fo- 
reign Law ; againſt which, Kings durſt not deeply engage : either not 
being aſſured of their own Title, or employed in purſuit of other game; 
or being of a weak Spirit, were ſcared with the Thunder-bolt of the Pope's 
Curſe. But the Laity were under another Law, and ſuch an one, 'as 


by clear and unqueſtionable Cuſtom , had eſtabliſhed bounds, _—_ 
the 
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the way of Kings , and the Rights of thy Peopſe. Neither did Kings 
directly invade thoſe Borders, either led tMeto by a kind of Conſcience 
in ſuch of them as were morally enclined , or in others by a kind of 
fear of raiſing up Earthquakes from beneath, which commonly do o- 
verthrow high Towers ſooner than Winds from above. But now ſuch 
intereſts are laid aſide, taſt aſleep, by two Kings: Whereof one cared not 
much for Fear , and neither of them for Conſcience. For Henry the Se- 
venth, having leiſure to ſtudy the Nature , and contemplate the Faſhion 
of the Engliſh Crown, diſlikes the Model in ſome particulars. It was not 
richenough, nor well poiſed to his mind, which ever was, not to be poor, 
but towards his latter time to be excceding rich; as ſuppoſing that to 
be the onely way to be more deſirable to Friends, formidable to Ene- 
mies, and abſolute over his People. And this opigion of his miſſed in 
the main end , though it attained his immediate deſire. For by miſta- 
king the right way, it made a rich King, but not a rich Crown. He de- 
lighted more in the riches of his People, than in a rich People: And this 
bred no good blood , becauſe the People thought that the Law was not 
on his ſide in that*matter. They ſuftered him to viſit their Purſes ; but 
are loth it ſhould prove cuſtomary, leſt they ſhould loſe their Common 
Right. They therefore choſe rather to give him power by AC of Par- 
liament, to revoke Letters-Patents, and Grants, 'and make reſumptions of 


Offices, Fees, Annuities, and the like ; that he might rather repoſleſs his 


' own, than poſſeſs theirs. Many Penal Laws likewile of a limited and Tem- 
porary regard are made; and as Cheeſe after a full Dinner, they, cloſe up. 
all with Subfidies. For it was evident to all men, that the Royal mind of 
the King ſerved no further than to take what was 'given ; provided that 
the People would give, what elſe would be taken. By this medns Henry 
the Seventh left rich Coffters to deſcend to Ferry the Eighth , but the 
Crown was ſtill the ſame in price, | 


In this Act of thePlay, the People carry away the plaudite. 'The ſe- 
cond At was the point of Allegiance , wherein both parts carry them- 
{elves ſo cunningly, as it is hard to adjudge the Garland ; yet it may be 
thought the King obſerved it rather, becauſe he offered all the play, whilſt 
the Pcople did onely lie at their cloſe guard. The whole project conſi- 
{ted in this, to gain a more abſolute A/legzance from the Engliſh to their 
King. And becauſe this is exemplified partly in War, and partly in Peace, 
that part which concerneth War, will more properly fall under the con-. 
ſideration of the Mzlitia + and therefore I ſhall refer the fame to that 
head, in the 32 Chapter enſuing ; and will come to the ſecond conſidera- 
tion of Allegiance in relation to Peace, and therein touch upon the Kings 
power in making of Laws, and of Judicature according to thoſe Laws. 
As touching the making of Laws , the ingenuity of Henry the Seventh, 
could not ſutier him to make any claim thereto in any poſitive way ; yet 
his actions declare that his heart was that way. Fog being belix with 
troubles, he could often fancy dangers, and arm himſelf; then call a Par- 
liament, who were wiſe enough to grant as readily as he asked, rather than 
to be compelled thereto. So he had Laws made according to his own 
Will, though he made them not: | 


The matter of Fudicature comes next; aud therein he made his Tudges 


appear, and not himſelf ; though they did not onely repreſent his perſon,” but. 


his. mind : ſo things were done according, to his inind , though. he did 
them 
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them not. And thus hig Excglgncy ſeemed more eminent in finding and 
making inſtruments fitting toMo his work, than in doing his own werk. 
Nevertheleſs, all this was but from hand to mouth; no Fundamental 
Law is altercd all this while : If the Laws were made by Parliament, the 
King made them not : If the Judges turned the Law to the King's ear, 
the Law was ſtill the Crown, though the King wore it. But Zeyry the 
Eighth was no ſuch man, he had not this skill of undermining, nor defi- 
red it; hewas tender of the leaſt diminution of his Honour , induſtrious 
in finding out the cccaſion, and a moſt reſolved man to remove it cut of 
the way, though it reached as high as the Triple Crown. A man under- 
neath many paſſions, but above tear. What need he care for pretences 2 
his Father loved Riches, he Power. When he came to traverſe his 
ground, he found quickly where the Church-men treſpaſſed upon him; 
and began with them, reſting upon the wiſdom of his Father , and the 
intallibility of the Pope. FHexry the Eighth had taken to Wife Xatherize 
his Brothers Dowager , and continued in that condition Eighteen years 
without wrinkle of Fame, till the great Succeſs of Charles the Fifth, the 
Queens Brother, againſt the Pope and French , ſcared the King into a jea- 


| louſie of his greatneſs ; and the Emperour's failing in courteſie to Car- 


dinal Wolſey, the King's Achates, ſtirred the Cardinals ſpirit to revenge, for 
the loſs of his hopes in the Popedom. For the Cardinal finding the King's 
mind to linger after another Bedfellow, by whom he might have a Son, 
he made the Frerich Embaſſadour his Inſtrument to mind the King of" 
his unlawful Marriage with the Queen , and to mention unto hirh Mar- 


Thuan, lib. 1. garet D' Alanſon a Princeſs of France, both in Bloud and Beauty. The 


Jov. hiſt. fol. 
31. 


. Fox, 
Slerdan. hib.s. 


0) 


King liked the notion of Divorce, but diſhiked the motion concerning the 
French Lady, himſelf being prepoſſeſſed with a fair Obje&t at home, the 
Lady Anne Bullen , then attending upon the Queen. And thus being 
moved, he entred into a ſcrutiny concerning the condition of his Mar- 
riage; wherein he had been formerly touched, both by the French and 
Spaniards themſelves, upon ſeveral motions made. 

Firſt, Between Charles the Fiſth, and afterwards between the Dauphine 
and the Lady Mary, afterwards Queen. Hereat the Cardinal winked all 
the while, till the infallibility of the Chair of Rome came upon the Ytage ; | 
then beſtirring his Wits, he lodged the Caſe upon Appeal thither, as he 
hoped beyond all further Appeal ; and fo held the King there faſt,till him- 
ſelf might accompliſh his own ends. But the Wheel once {et a running, 
would not ſtay. The King eſpies the Cardinal in his way, and bears him 
down : Then finding the fallacy of the infallible Chair ,- he hearkens af- 
ter other Doctors, follows their light : and being loth to hear what he ex. 
peed from Rome,he ſtopped the way to all Importation of fuch Merchan- 
dizeas might be any ways prejudicial to the Prerogative Royal, with the 
penalty of the loſs of Land, or Liberty and Fine; the two latter being 
formerly warranted by Law. The firſt ſerved as a ſcare : for (though 
it were but by Pgoclamation ) men might juſtly fear that he who was 
ſo ſtout againſt the Pope , would not ſtick to ſcourge his own Subjects 
out of his way in the time of his heat. | 

The King thus entred the Liſts both againſt Pope and Cardinal now 
under Premuniri, ( whereof he died ) meets the Eng/iſh Clergie ( thus 
loſing their 'Top-gallant) ſtanding up in the Reer againſt him, and talking 
at large. Nevertheleſs, the King ſtops' not his career, puts them to the 
rout. tor maintaining the power Legatine. They ſoon ſubmit , crave par- 
don, give a ſum. of Money, and perfame their Sacrifice with that _ 
| Incenſe 


——_— 
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Incenſe of Supream Head of the Church of England. This was done, not mon 
by way of Donation, ( for the Convocation had no ſuch power ) but by ©"# Bt 
way of acknowledgement, in flat oppoſition to the Juriſdiction of the 

Pope. It became the common ſubject of diſcourſe amongſt all ſorts; but Jovius Brir. 
of wonderment to the Pope. Yet for fear of worſe, he ſpeaks fair ; for $1.25 |, * 
he was not in a poſture to conteſt : but all would do no good. The Queen 

had appealed to Rome; the Pope by Wolſey's advice makes delays. The 
Parliament eſpying the advantage, at once took all Appeals to Rome 

away , and eſtabliſhed all Sentences made or to be made within this 24H. 9. 612. 
Land, notwithſtanding any Act from Rome ; and enjoyned the Engliſh 

Clergie to adminiſter the ſeveral Acts of publick Worſhip, notwithitan- 

ding any Inhibition or Excommunication from any Forein pretended 

Power. The grounds upon the Preamble of the Law will appear to te 

Two. 


Firſt, That the King of England # Supream Head in rendring Fuſtice 
within the Nation in Tt Cauſes therein arifing ; which is more than the 
Recognizance of the Clergie, two years betore this Act, did hold forth. 
H et this acknowledgement is not abſolute, but in oppoſition to Forein preten- 
10ns. 

Secondly, That the Clergie in England — "gh may in matters 
Spiritual determine all doubts without Forein help, and adminiſter ſuch 
Duties as to their place do belong. Not hereby determining that the 
Church-men ever had ſuch power by Law, nor that they ought origji- 
nally to have ſuch power, They never had it ; for no ſooner were they 
diſ-joyned from the LZaity in theſe affairs, but immediately they were un- 
der the Pope, and received their power from him. And, de Fare, they 
cannot challenge ſuch power, but by a poſitive Law , ſuch as this Law of 
Henry the Eighth, which alſo giveth but a reſtrictive and limited power, 
viz. fa matters Teſtamentary, of Divorce, Matrimony, Tythes, Otlations, and 
Obventions. So as'if they will challenge ſuch power, they muſt thank 
che Parliament for it, and uſe the ſame accordingly as perſons deputed 
thereunto ; and not in theit own right, or right of their places. In all 
this the King's Supremacy is but obſcurely aſſerted , and rather by impli- 
cation ſhewing what in reaſon may be holden; than by declaration of what 
_ was ; making way thereby | 


Firſt, Into the Opinions of meri, before they were enjoyned to deter- 
mine their Aftions : but within Two years enſuing, or thereabout, the 
 Taw 15 madepoſitive. 


' The King ſhall be taken and accepted the onely Supream Head on Earth of 25 8.8. c. :. 
the Church of England ; and have power to viſit,corref,repreſs,redreſs,reform, 
reſtrain, order, and amend,all ſuch erroursherefies, abuſes, offences, contempt, 
and enormities, as by any manner of Spiritual Authority, or Juriſdiftion,ought 
or may lawfully be reformed. . 


Whichin the Preamble is faid to be made to confirm what the Clergie in 
their Convocation formerly had recognized. The corpſe of this Ad is to 
cure the King's Title, the King's Power, and the King's Profit. As 
touching the King's 7zzle , it is faid, that in right it did formerly belong 
to him; which is to be granted by all, fo far as the power is rightly un- 
derſtood. But as touching the King's Profit, it cannot be faid that the 

X Xx p 


whole 
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whole lump thereof did belong to the \King, becauſe much thereof was 
not fo ancient, but, De novo, raiſed by the Pope's extortion ; and there- 
fore the true and real profits are by particular Acts of Parliaments enſu- 
ing, in ſpecial words devolved upon him. The nature of this power is 
laid down in this Statute under a threefold expreflion. 


Firſt, It is a viſtatory, or a reforming power, which is executed by 
enquiry of Offences againſt Laws eſtabliſhed , and by executing ſuch 


Laws. 


Secondly, It is an ordinary Furiſdiftion ; for it is ſuch as by any Spiri- 
tual Authority may be aCted againſt Irregularities : And thus the Title 
of Supream Ordinary is confirmed. 


Thirdly, It is ſuch a power as muſt be regulated by Law, and in ſuch 
manner as by any Spiritual Authority may lawfully be reformed. It is 
not therefore any abſolute Arbitrary Power ; for that belongs onely to the 
Supream Head in Heaven. Nor is it any Legiſlative Power ; for ſo the 
Law ſhould be the birth of this power, and his power could not then be 
regulated by the Law : nor could every Ordinary execute ſuch a power ; 
nor did Henry the Eighth ever make claim to any ſuch power, fhough he 
loved to be much truſted. | 


Laſtly, This Power was ſucha Power as was gained formerly from the 
King by Forein Uſurpation, which muſt be intended De rehus hcitis, and 
once in poſlcfſion of the Crown, or in right thereto belonging according 
to the Law. For the King hath no power thereby to conter Church- 
livingsby Proviforſhip, or to carry the Keys, and turn the infallible Chair 
into an infallible Throne. In brief, this power was ſuch as the King hath 
in the Commonwealth ; Neither Legiſlative, nor Abſolute in the execu- 
tive , but in order to the Unity and Peace of the Kingdam. This was 
the Right of the Crown which was ever claimed, but not enjoyed fur- 


_ ther than the Zxg/iſh Scepter was able to match.the Romifb Keys. And 
- now the ſame being reſtored by Act of Parliament, is alſo confirmed by 


an Oath enjoyned tobe taken by the people, binding them zo acknowledge 


the King under God ſupream head on earth of the Church of England, Ireland, 


and the Kings Dominions, in oppoſition to all forein Furiſdiftion. 

And laſtly, by a Law which bound all the people to maintain the Kings 
Title of Defender of the Faith, and of the Church of England and Ireland, 
in Earth the ſupream Head,under the peril of Treaſon,in every one that ſhall 
attempt to deprive the Crown of that Title. 

We muſt deſcend to particulars ; for by this it will appear that theſe ge- 
neral Laws concerning the Kings refined Title, contained little more than 
matters of Notion, otherwiſe than a general bar to the Popes future inte- 
reſts : And therefore the Wiſdom of the State (as if nothing had been 
already done) did by degrees parcel out by ſeveral Ads of Parliament the 
particular intereſts of the Popes uſurped Authority, in ſuch manner as to 
them ſeemed beſt. | 

And firſt, concerning the Legiſlative Power in Church-Government. It 
cannot be denied but the Pope, De fao,had the power of a Negative vote 
inall Councils ; and unto that had alſoa binding power in making Laws, 
Decrees, and Decretals out of his own breaſt : but this was gotten by plun- 


der ; he never had any right to headſhip of the Church, nor to any ſuch 


Power” 
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Power in right of ſuch preferment ; nor was this given to the King as 
Head of the Church, but with ſuch limitation and qualifications, that it is 
evident it never was in the Crown, or rightly belonging thereto. 

Firſt, Nigh three years after this Recognition by the Clergy in their 
Convocatien, it is urged upon them,and they paſs their promiſe, /z verbo 
Sacerdotii. . | | 

And laſtly, It is confirmed by Aa pf Parliament, That they ſhall never 
make, publiſh, or execute any new Canon, or Conſtitution Provincial, or other, 
unleſs the Kings Aſſent and Licenſe be firf# had thereto ; and the offences 
againſt this Law, made puniſhable by Fine and Impriſonment : So as the 
Clergy are now holden under a double Bond ; one the honour of their 
Prieſthood, which binds their Wills and Conſciences; the other the A& 
of Parliament, which binds theirpowers, fo as they now neither will nor 
can ſtart. Nevertheleſs, there is nothing in this Law, nor in the future 
praCtice of this King, that doth either give or aſſert any power to the 
King and Convocation to bind or conclude the Clergy or the People, 
without an A& of Parliament concurring, and inforcing the ſame. And 
yet what is already done, is more than any of the Kings Predeceſſors ever 
had in their poſleſſion. 


A ſecond Prerogative was a definite power in point of Dottrine and 
Worſhip. For it is enaCted, that all Determinations,Declarations,Decrees,De- 
finitions , Reſolutions and Ordinations according to Gods Word, and Chriſ(ts 
Goſpel, by the Kings Advice and Confirmation by Letters-patent under the 
Great Seal, at any time hereafter made, and publiſhed by the Archbiſhops, Bi- 
ſhops, and Doftors now appointed by the King, or the whole Clergje of England, 
in matters & Chriſtian Faith, and lawful Rites and Ceremonies of the 
fame; ſhall be by the _—_— fully believed and obeyed, under penalties therein 
compriſed : Provided that nothing be done contrary to the Laws and Sta- 
tutes of this Realm. A Law of a new birth, and not an old Law newly 
revived or reſtored. This the preſent occaſion, and the natural conſtitu- 
tion of the Law, do fully manifeſt. The occaſion was the preſent perple- 
xity of the people; for inſtead of the Statute Ex oficio, which was now 
taken away, the Six Articles, commonly called the Six-Stringed Whip, 
were gotten into power by a more legal and effeftual Original. The 
Parliament had heard the cries of the People concerning this ; and ha- 
ving two things to eye at once; one to provide for the Peoples Liberty, 
and further ſecurity againſt Foreign pretenſions ; the other ( which was 
more difficult ) for the liberties of the Conſciences of multitudes of men 
of ſeveral Opinions(which could not agree in one judgement,and by diſcord 
might make way for the Romiſh party to recover its firſt ground.) And 
finding it impoſſible for them to hunt both games at once, partly becauſe 
themſelves were divided in opinion, and the bone once caſt amongſt them 
might put their own co-exiſtence to the queſtion ; and partly becauſe the 


25 H, 8.c.159. 


32 H. 8.c.26. 


25 H. 3, CoI4s 


31 H.8.c.14- 


work would be long,require much debate,and retard all other affairs of the 


Commonwealth,which were now both many and weighty :In this troubled 
wave,they therefore wiſely determine to hold on their courſe in that work 
which was moſt properly theirs,and lay before them. And as touching this 
matter concerning Doctrine, they agreed in that wherein they could e- 
gree, viz. To refer the matter to the King and perſons of skill in that my- 
{tery of Religion; to ſettle the ſame for the preſent, till the Parliament had 
better leiſure,the people more light,and the minds of the people more per- 

{waded of the way. Thus the Eſtates and Confeiences of the people = 
| XX 2 
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the preſent muſt endure, 7» depofito of the King and other perſons, that a 
kind of Zterim might be compoſed , and the Church for the preſent 
might enjoy a kind of twilight, rather than lie under continual darkneſs, 
and by waiting for the Sun-riſing , be in a better preparation thereunto. 
For the words of the Statute are, That all muſt be done without any par- 
tial reſpeCt or affection to the Papiſiical fart, or any other Sect or Sets 
whatſoever. Unto this Agreement both parties were inclined, by divers 
regards. For the Romaniſts, though having the poſleſſion, yet being doubt- 
tal of their ſtrength to hold the fame, if it came to the puſh of the Pike, 


* in regard that the Houſe of Commons wanted Faith, as the Biſhop of Rocke- 


Slerdan, 115.0, 
ANNO 1535. 
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fter was pleaſed to ſay, in the Houſe of Lords ; and that liberty of Con- 
ſcience was then a pleaſing Theme, as well as liberty of Eſtates, to all 
the People. 

Theſe men might therefore truſt the King with their intereſts, having 

had long experience of his Principles ; and therefore as Supream Head, 
they held him moſt meet to have the care of this matter : for ſtill this 
Title brings on the Van of all theſe Acts of Parliament. On the other 
ſide, that party that ſtood for Reformation, though they began to put up 
hcad, yet not aſſured of their own power, and being ſo exceedingly op- 
preſſed with the fix Articles, as they could not expect a worſe condition, 
but in probability might find a better ; they therefore alſo caſt them- 
ſelves upon the King, who had already been baited by the Germas Prin- 
ces and Divines, and the outcries of his own People; and poſſibly might 
entertain ſome prejudice at length, at that manner of Worſhip , that had 
its original from that Arch-enemy of his Head-ſhip of the Church of 
England. Nor did the iſſue fall out altogether unſuitable to theſe expe- 
ations : For the King did ſomewhat to unſettle what was already done, 
and abated in ſome meaſure the flame and heat of the Statute , although 
nothing was eſtabliſhed in the oppoſite thereto, but the whole reſted 
much upon the diſpoſition of a King ſubjeC&t to change. 
As touching the conſtitution of this Law ; that alſo ſhews that this was 
not derived from the ancient Right of the Crown now reſtored,but by the 
poſitive conceſſion of the People in their repreſentative, in regard it is not 
abſolute,-but qualified and limited diverſly. | | 


Firſt, This power 1s given to this X7zg, not to his Succeſſors; for they 
are left out of the A&t , fo as they truſted not the King, but Henry the 
Eighth, and what they did was for his own fake. 

Secondly, They truſted the King , but he muſt be adviſed by Counſel of 
men of skill. | | 

Thirdly, They muft not reſpet any Se, or thoſe of the Papiſtical ſort. 

Fourthly, 4 muſt be according to Gods Word, and Chriſts Goſpel. 

And Laſtly,Nothing muſt be To contrary to the Laws and Statutes of this 
Realm. And thus though they truſted much, yet not all, nor over-long. 
For it was but a temporary Law, and during the preſent condition of 
affairs. Nor did the King or People reſt upon this Law ; for within three 
years following, another Law is made to confirm what was then already 
done by the King ; and a larger power granted to the King, to change and 
alter as to his Wiſdom ſhall ſeem convenient. Thus the Kings Injundtions 
already ſet forth were eſtabliſhed, all oppoſal to them inhibited; 
and the King hath a power of Lawing and Unlawing in Chriſt's King- 
dom, and to ſtab an Ac of Parliament in matters of higheſt concern- 


ment. And the reaſon is, the King will have it fo, and who dares =_ 
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fay it 2 aSCranmer ſaid , The King loves his Queen well, but his own opinion 
better : For new things meeting with new love, if it be once interrupted Antiq. Brit, 
in the firſt heat, turns into a diſpleaſure as hot as the firſt love. Nor had 

either party great cauſe to boaſt in their gainings ; for none of them all 

had any ſecurity, but ſuch as kept cloſe to a good Conſcience. 

All this, though much more than any of his Predeceſſors ever attain- 
ed, was nevertheleſs not enough till his Title was as corgpleat. The Pope 
had faſhioned him one now above twenty years old, for his ſervice done 
againſt Luther, and others of that way, and ſent it to him as a Trophee 
Ky the Victory ; this was, Defender of the Faith; which the King then 
took kindly, but laid it up till he thought he had deſerved it better ; and 
therefore now he preſents it to the Parliament ; who by a Statute annex- 35 H- 8. c. 2. 
ed it to the Crown of Eg/and, for ever now made triple, by the Royali- 
zing of that of /reland amongſt the ret. | | 

A third Prerogative concerned the Kings power in temporal matters. 
And now muſt Egland look toit ſelf ; tor never had Engliſh King the 
like advantage over his People as this man had. His Title out-faced all 
queſtion ; left rich by his Father, trained up in the higheſt way of Prero- 
_ gative, abſolute Lord of the Engliſh Clergy, and of their Intereſt in the 
People ; of a vaſt ſpirit, able to match both the Emperour and French 
abroad, and yet more buſie at home than all his Predeceſfors. A King 
that feared nothing but the falling of the Heavens ; the People contrarily 
weary of Civil Wars, enamoured with the firſt taſtes of Peace and Plea- 
ſares , whiles as yet it was but in the bluſhing child-hood, over-awed by 
a ſtrange Giant, a King with a Pope in his belly; having the Temporal 
Sword'in his hand, the Spiritual Sword at his command. Of a mercileſs 
favage nature, but a word and a blow , without regard even of his bo- - 
ſome-Companions ; What can then the naked relation of a Subje& do 
with ſuch an one? if Providence ſteps not in, and ſtops not the Lions 
mouth, all will be ſoon ſwallowed up into the hungry maw of Preroga- 
tive. To ſet all on work , comes Steven Gardiner from his Embaſſage 
to the Emperour: fad apprehenſions are Teattered, that the motions a- 
broad are exceeding violent and ſudden ; that the Emperour and French 
King are faſt in nothing, but in change according to occaſion ; that like 
the Eagle they make many points before they ſtoop to the Prey ; *that 
if the motions at home do wait upondebates of Parliament, things muſt 
needs come ſhort in execution, and the affairs of this Nation extreamly 
ſuffer. A dangerous thing it is, that the King ſhould be at diſadvan- 
tage either with the Emperour or French King, for want of power in theſe 
caſes of ſudden exigencies, and for ſome ſmall time, during the jun&ure 
of theſe, important affairs, that ſeeing likewiſe at home the point. concer- 
ning Religion is coming to the Teſt , the minds of men are at a gaze ; 
their AﬀeCtions and Paſſions are on their Tiptoes. It is reaſon the King 
ſhould ſteer with a ſhorter Rudder, that this care might meet with every 
turn of Providence, which otherwiſe might ſuddenly blow up the Peace 
and good Government of this Nation. Theſe and the like repreſented a 
fair tace to that which followed, and made way for the King without ſhame 
to ask what no King before him ſuffered ever to enter into conceit, I mean 
a Lefiſlative power, to this effe&t, That Proclamations made by the greater ,,y.z.c.s. 
part of the King for the time being, and his Council , whoſe names hereafter 
follow, with ſuch penalties as by them ſhall be thought meet , ſhall be of equal 
force by an Aft of Parliament , provided it ſhall not extend to the forfeiture 
of Blhates or Priviledges , nor to loſs of Life (but in caſes particularly 
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mentioned in the Law) Provided no Proclamation ſhall croſs any Statute, or 
lawful or laudable Cuſtom of this Realm. All which at length comes to be 
demanded by a formal Bill, with as ill-favoured a Preface as the matter 
it ſelf; which was much worſe, ere it was well liked in the Houſe of 
Commons; and when all was done , proved a Bare ſtill. Whatever it 
was, it paſſed in manner aboveſaid , neither much to the defire of the 
Commons, that ſo much was given ; nor to the wu liking of the Xing, 
that there was no nfore : For inſtead of a Legiſlative power, which he 
graſped at for himſelf, he received it in common with his Council ; and 
to becomes engaged neither to alter nor deſtroy that Brotherhood , if he 
intended to reap any fruit of this Law ; leaving the point in doubt whe- 
ther his Gain or Loſs was the greater. For this Law, thus made for this 
King, theſe Counſellors, and theſe times and occaſions, can be no Prece- 
dent to the future, unleſs to inform Kings that the Parliament hath a 


| power to give more Authority and Prerogative to Kings than they or 


the Crown: have by common Right ; and to give it with ſuch limitations 
and qualifications as ſeemeth good to them. 

And ſecondly, That even Henry the Eighth acknowledged that the 
Legiſlative power was not in the Crown; nor was the” Crown capable 
thereof, otherwiſe than jt' was conferred by the Parliament. Onely Sze- 
ven Gardiner might glory in this Atchievement , having for the preſcnt 
obtained much of his*ends, by perſwading the King that Forein Princes 
eſtranged from him, not ſo much for his departure from the Pope, as for 
ſome apprehenſions they had of his departure from that way of Religj- 
on and Worſhip, which they apprehend every Chriſtian ought to main- 
tain. And therefore if he meaned to gain better correſpondency atnongſt 
theſe Princes, he muſt engage more reſolvedly to the Fundamentals of 
the Worſhip, though he ſhook off ſome ſlighter Ceremonies with the 
Romiſh Supremacy ; for he knew that they were willing enough with the 
latter, though the other could not godown with them. Thus did Forein 
Correſpondency float above, whenas the Church, as then it ſtood , was 
underneath, and gave the tinCture to every Wave. And it was holden 
more fafe by the Romiſh party to truſt the King (thus attempered) with 
the Legiſlatrve power in the Church-matters, than the rough Parliament, 
whoſe courſe ſteered quite wide from the Roman ſhore, as if they never 
meant to look that way any more : though Cramer, and the chief Offi- 
cers of State, and of the Houſhold, were by the Law Judges of the mat- 
ter in fact, as well as the King, yet in the concluſion the King onely was 
of the Quorum. All this yet further appears in the penalty ; for by a 


_ Proviſo it 1s moderated, as to all forfeitures of Life, Limb, or Eftate ; and 


in the concluſion extended onely to Fine and Impriſonment, unleſs in ſome 
caſes mentioned, and excepting offences againit Proclamations made by 
the King or his Succeſſors, concerning Crimes of Herefie. For it is the 
firſt Clauſe of any poſitive Law, chat ever intimated any power in the 
King of ſuch Cognizance and puniſhment of Zerefie. Too weak a prin- 
ciple it is to ſettle a Prerogative in the King and his Succeſſors, as Supream 
Head of the Church , thus by a ſide-wind to carry the Keys of Lite and 
Death at their Girdle ; and yet a better ground cannot I find for the Mar- 
tyrdom of divers brave Chriſtians in thoſe times, than this touclf of a 
Law glancing by. ' All which paſſing Sub filentio, and the Parliament 
taking no notice thereof, made way for the Statute 38 ZZ. $. c. 26. for- 
merly mentioned, to coine more boldly upon the Stage. 
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This was one wound to the Legiſiative power of the Parliament, thus 
to.divide ths fams.” Another enſues, that in-its conſequences was no leſs 
fatal to that powor which remained; and it was wrought by ſome Engine 
that wellfaw that th2 Diſeaſe, then ſo -called, 'grew to be epidemical a- | 
mangſt the more conſiderable par ty in the Kingdom ; that the Lady 
Fane Seymor {now'Q een ) was no friend to the Romaniſts ; that ſhe was | 
now with Child ; which, if a Son, (as it proved to be) was like to be | 
Succeſſor in the Throne, and be of his Mothers Religion, and fo undo | | 
all, as in the iſſue all came fo to paſs. To prevent this, nevertheleſs, they 
fancy a new conceit, that Laws made by Eg/iſh Kings in their minority, 
are [ef conſiderately done, than being made in riper years. And fo by 
that one opinion, countenanced a worſe ; whieh was, that the Legiſlative 
Power depended more upon the judgement of the King, than the debates 
and reſults of the Parliament : a notion that 'would down exceeding well 
with Kings, eſpecially with ſuch an all-ſufficient Prince as Henry the 
Eighth conceived himſelf to be. Upon this ground a Law is made, to 
enable ſuch of the Kings Succeſlors, by him appointed, as ſhall be under - 
the age of Twenty and four years when Laws by him are made , to ad- 28 HL 8.c-17 
nul the ſame by Letters-patents, after ſuch Prince ſhall attain the faid age 
of Twenty four years. Thus the Arms of the Parliament are bound 
from ſetling any Reformation, let them intend it never ſo much ; a Muſe 
is left open for the Romiſh Religion ſtill to get in , when the Seaſon 
proves more fair. The Parliament was now in its minority, and gives 
occaſion to the Reader to bewail the infirmities of the excellencie of Emg- 
land. | | 


A fourth advance of Prerogative, concerned the Executive Power in 
Government of the Church. This had formerly much reſted in the 
Prelacy. and that upon the chief Prelatiſimo at Rome ; now there is found 
in E»glazd a greater Prelate than he ; the Pope was already beheaded, 
and his head ſet upon the Kings ſhoulders : 7o him zt is given to nominate 
all Biſhops and Archbiſhops within his Dominions, by Cenge deeſlire ; and 2; x. 8. c. >> 
that the party once elefted ſhall ſwear Fealty , and then ſhall be conſecrated 
by Commiſſion, and inveſted : but if upon the Conge deflire no Eleftion be 
certified within Twelve days, the King ſhall by Commiſſion cauſe his own Clerk 
' tobe conſecrated and Irveſted. The occaſion that firſt brought in this Pre- 
ſident, was the acceſs of Cranmer to the See at Canterbury : for though 
the Headſhip had been already by the ſpace of Two years tranſlated 
from Rome to England , yet the courſe of Epiſcopizing continued the 
ſame as formerly it had been. I mean, as na the point of Elefon : 
For though in their Original, Biſhops were meerly Donatives from the 
Crown, being inveſted by delivery of the Ring and Paſtoral Staff; and Ror. yar. 
until King Foh»'s time,the Canonical way of Eleetion was diſallowed; yer 17 | _. 
King Fohn by his Charter, De communi conſenſu Baronum, granted that they _——_ 
ſhould be eligzble ; which alſo was confirmed by divers publick Acts of 25 E. 3: De 
Parliament in after-times, and now by this Law laſt recited ; and with this Cn "WP" 
way. the King was contented for the ſpace of Six years: for the Refor- | 
mation intended by the King, was not done at once, but by degrees; and 
therefore though this courſe of Conge deflire was brought into uſe ; yer 
the Parliament being of Six years continuance , ( a neceffary thing in 
times of fo great change of, Policy ) began this courſe of E/e#ion, by AntiqBric.vir 
giving the King power to nominate, and allowing of the Pope power to &=mer- 
grant to ſuch his Bulls or Pall at his own will ; otherwiſe they ſhould be 

Conſe- 
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Conſecrated by Commiſſion without his conſent. And thus at the firſt 
the Pope's Concurrence was not excluded, though his Negative was. In 
this poſture of affairs,comes Craymer to be conſecrated Archbiſhop. And 
being nominated thereunto by the King, the wily Pope knowing the 
Kings aim, meaned not to withſtand, leſt he ſhould loſe all, but granted 
the Palas readily as it was deſired; ſo as Cranmer is thus far Archbiſhop 
of Canterbury without all exception : yet he muſt go one ſtep farther, 
and take the old Oath to the Pope ; which the King allowed him to do, 
Pro more; and which he did, renitente Conſcientia, ſay ſome, and with a 
Salvo, fay others ; and all affirm it was done Perfunftorie, like ſome worn 
Ceremonie, or civil Complement. Nevertheleſs it was not fo ſoon-tur- 
ned over ; the Archbiſhop loved not the Office, the King loved not Part- 
nerſhip in this matter ; and it was evident to all, that no man could ferve 
theſe two Maſters any longer : an agreement is ſoon concluded in Parlia- 
ment to exclude the Popes Power quite out of this game, and all is left 
to be done by the King and his Commiſſioners, by the Law formerly proponnded. 
In all this, the Pope is loſer, the Engliſh Clergze the favers; tor the Pall 
colt Craumer Nine hundred Marks: And the Crown is the great gainer ; 
for hereby the King got the men ſure to him, not onely by their own ac- 
knowledgement and ſubmiſlion, but alſo by a Stzatute-Law. 

And laſtly by Oath, which to make ſure, was treble twined ; once up- 
on their firſt ſubmiſſion in, the Kings Twentie ſecond year , when they 
had been under Pramunire. | 

Secondly, Soon atter the deceaſe of Queen Katherine Dowager, in the 
Twentie ſixth year ; which Oath was more compleat than the former ; 
containing, 

Firſt, 4 Renunciation of all Fealty to the Pope, or any Foreign Power. 

Secondly, An Obligation to adhere to the Cauſe of the King and his Suc- 
ceſſors.” 

Thirdly, 4 Diſavowing of the Pope, otherwiſe than as another Biſhop or 
fellow hrother. 

Fourthly, 4» Engagement to obſerve all Laws already eſtabliſhed againſt 
the Pope's power. 

Fiſthly, 4 Diſavowing of all appeals to Rome. 

Sixthly, An Engagement to inform the King of all Meſſages or Bulls, ſent 
from Rome into England. 

Seventhly, An Engagement not to ſend, or be privy to the ſending of any 
Meſſage to Rome for any ſuch purpoſe. 

The third Oath was that of Fealty; which anciently was due to Kings, 
and now revived, to be taken by all Biſhops upon their admiſſion. And 
thus the Engliſh Prelacie, having been ſworn Slaves to the Papacie ever 
ſince Becket's time , are now preferred to a more Royal Service ; and 
the purſuit by Kings after their right , being laid aſide by the ſpace of 
300 Years, 15 now renewed , and the prey ſeized upon by the Lion; 
who found it upon a better Title , and in better condition by much, 
than when at the firſt it was loſt : For it was upon ſome ſemblance of 
Reaſon, that the Archbiſhop and Clergie gained it ; but being afterwards 
difpoſſeſſed thereof by the Pope, and yet without any other ſhadow of 
Title, but the power of his own gripe, for the preſent he is the Occupan, 
and becomes Proprietor by preſcription : till now the Felox being appre- 
hended, the ſtolen Goods are the Kings in Right, and by Remitter ; where- 


unto the Parliament by the Statute adding their Conveyance , eſtabli- 


ſhes the fame by an unqueſtionable Title. Nevertheleis their ſervice 
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i5 no leſs ſervile to this Crown , than it had been to the Romi/ſh Miter ; 
formerly they aſſerted the Pope's Infallibility , now the King's Sapremacy. 
They are now called by the King, made by the King, ſent by the King, 
maintained by the King ; whatſoever they are, whatſoever they have, all. 

is the King's. He makes Biſhops; he makes new Biſhopricks, and di- 

vides or compounds the old as he pleafeth, by a power given to Henry 31 H. 8.c. g. 
the Eighth by Parliament. Which Oath was never in any Prince before or 

after him, that I can find ; ſoas the Crown had it not, but the man, and 

it died with him. 


The King thus loaden with Power and Honour, above all hisPredecel- 
ſors, ( if without proportionable Maintenance to ſupport the one, and act 
the other } muſt needs conſume himſelf (as one in a Tympanie) by grow: 
ing great. For though he was left rich by his Father's Treaſure,yet his Zeal 
to Rome in its now poor captivated condition under the Imperial power, 
ſtirring up in him great undertakings abroad, ( beſides his own Pleaſures 
and Gallantry at home). exhauſted that ; and doubtleſs had ſtarved theſe 
his grand deſigns, had he not found the hidden Treaſures of the Cells and 
Monaſteries ; the ſight whereof ſo rouzed up his Spirits, that he adven- 
tured upon the purchaſe ; though he knew difficulties enough to have 
ſtopped his undertakings, if he had not reſolved both againſt fear and 
flattery. It was not done without deliberation ; for the thing was felt 
as a grievance before the Norman times, and complained of in Parliament 
above a hundred and forty years ago, and divers times ſince ; but Kings 
either underſtood not, or believed not, or durſt not give remedy, or had 
much elſe to do. But now the King is beyond all his Predeceſſors ; he 
knows much, dares do more, and is at leiſure. He will go as far as Em- 
perour or French King, and beyond them alſo; but would not try maſte- 
ries with either, for they were all Cocks of the game. 


The firſt occaſion that diſcovered the work feaſible, was a preſident 
made by Cardinal Wolſey, whoſe power was enough to diſſolve ſome pet- 
ty Cells, and no oppoſition made. The King might well expect the 
work would be as lawful for him, and not much more difficult; or if a- "| 
ny Storms enſued, the people that had ſo long complained, and felt the - i 
burthen of theſe excreſcences of the Clergze, would ſoon find out a way to | 
calm them : the King need do no more than ſpeak,and the people will do. | 
This opened the door; but that which brought the King in, was the hold = 
the Pope had in this Kingdom by theſe Cloittered people, who were per- | 
ſons dead in Law,and dead to all Law but 'the Caxon. And upon this ac- | 
count the King's Anceſtors had poſſeſſed themſelves of the Cells, in the 
hands of Foreigners, in times of War ; and now a deadly feud is ſtirred 
between Zenry the Eighth and the Pope their holy Father. The Chil- 
dren cannot expect to thrive, whenas their Father is caſt out of doors ; 
and ſo all muſt out together. Yet the manner is obſervable, they muſt 
not be caſt out, but muſt go out : the inferiour and greater part are dead 
perſons, have learnt obedience; they can neither bark nor bite, and there- 
fore they may ſleep ; and what is done,muſt he done with ſuch of them as 
are alive. Upon a Viſitation, theſe are brought under the 7eft, and found 
in ſuch a condition,that they had better give way, and voluntarily ſurren- 
der, than abide the Trial. Once more the ſmalleſt are picked out, whilſt ,;y g. & 45: 
the greater ſtand by and wonder ; but either do not foreſee, or (in deſpair * 
of altering the King's Reſolution ) do nothing but expect the fad hour, 

Yy which 
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which within Four years comes upon them all, every one of them-chu- 
ſing rather to ſurrender, and expeCt the King's Mercie for maintenance 
during life, than adventure againſt the dint of his Juſtice and Power, and- 
ſo loſe all ; for they were ill befriended amongſt all. ſorts of the peo- 
ple. Thus came the perſonal Eſtate and Stock of theſe Houſes. to the 
Kings immediate Treaſury , and their yearly maintenance to the diſpo- 
ſing of the Crown. Which might have advanced the ſame well-nigh to 
the value of Two hundred thouſand pounds yearly, but that the King 
intended to let the people enjoy the fat as well as he, that they might be 
mutually engaged to maintain hold of the Prey that they had joyntly 
gotten. Out of all which nevertheleſs the Crown had a ſmall rent, or 
ſervice annual , for the acknowledgement of their Tenure ; beſides the 
Firſt-fruits of Spiritual Dignities, and the Tenths; both which he formerly 
had already obtained. 


The firſt whereof was but caſual, and occaſional in the payment , a- 
riſing onely at the entrance of the party into his Promotion ; and which 
was gained by the Pope from Edward the Firſt ; although at his Parlia- 
ment at Carliſle, in his Thirty fourth year, he withſtood the ſame. This 
was above Three hundred and twenty thouſand pounds in the whole 
ſum. The latter was Annual, and amounted to above Thirty thou- 
ſand pounds. And thus the Popes Uſurpations are turned into duties 
to the Crown ; but were much leſſened, in regard that theſe Cells 
and Monaſteries were accounted amongſt . theſe Eccleſiaſtical Promo- 
tions , which by their diſſolution fell off ia that account. Neverthe- 
leſs, the advancement that might by a parcimonious King have been 
made of the fall of this Cedar, was ſuch, that the Crown might have 
been rendred of it ſelf abſolute and all-ſufficient. - But Hexry the 
Eighth was not thus minded ; the Afﬀairs of Exrope were gotten into 
a high pitch ; Princes generally over-aCtive; Henry the Eighth inferi- 
our tonone of them ; what comes in, goes out ; and he is a rare example 
of that divine Proverb, As Riches increaſe, ſo do the Mouths of them that 
eat; he ſtill ſtands in need of his peoples Love, Purſes, and Power. So 
Divine Providence orders the matter, that Kings can never attain further 


.end of their undertakings without the aid of the people than their 


labour, leſt they ſhould be too big to be Chriſtians, and the people too 
mean. 


C H A P. XXVII. 


Of the condition of the Parliament in theſe Times. 


if Bm 4 are no good Expoſitors,that conſider their Text by piece-megl 
& onely ; northey good Hiſtorians, that will tell you the bare Jour- 
nal of A@ion, without the Series of Occaſion. Such as theſe will ſpeak 
much of the aCtions of Hexry the Eighth , what advancement he brought 
to the Crown ; and make a compleat Monarchy, wherein the King may 
act what he refolveth , reſolve what he pleaſeth, and pleaſe what he 
luſteth ; whenas in truth the thing is nothing fo : For though many 
of his ations, in relation to particular perſons, cannot be juſtified by 
any Law : ſointruth did they never proceed from any Law, but —_— 

rom 


— 
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from the paſſion or will. of the man, and connivance of the people, who 
could bear that from this King, that their. Anceſtors would never endure 
under any other. And yet-in all the grand concernments of the Na- 
tion, the Law kept ſtill upon the.top 7 nor did the King enter into any 
competition therewith, or lead-the way thereunto, other than by eſpecial 
allowance of the Parliament. — 
For firſt, It is evident, though the King was Supream Head of the 
Church ; yet this was not like the head of a mad man, led by phancy, 
without the Law of reaſon, or reaſon of Law ; But it was defined, cir- 
cumſcribed, and formed thereby, with Qualifications and Limitations, as 
hath been already expreſſed in the former Chapter. 
Seondly, It isno leſs clear, that the Legiſlative Power reſted in the Par- 
lament, and not in the King, when he was in his greateſt height. For 
as Head of the Church, he had no ſuch power in Church-matters ; or if 
he had ſuch a right, it was taken away by the Acts of Parliament. Nay, 
when the Pope was yet poſſeſſed of this Zeadſhip , the Parliament did 
determine the manner of the Worſhip of God , in ſome particular ca- 4 Edw. 4 
ſes; as in the keeping of the Lord's Day , the Statute of Edward the 
Fourth , to the FHonoar F God, did provide for the obſerving thereof; 
and to the Honour of God, it was taken away by a Statute in the time 
of Henry the Eighth , if the words of either Statute may be believed. 15 n.8.c. 5. 
But more eſpecially, after that this Zeadſhip was tranſlated to the King, + n. 8. c. 19. 
the Parliament provided , that the Canons ſhould be examined and al- 
lowed hy the King, and Thirty two perſons, one part of the Clergie, 
the other of the Temporalty , choſen by the King. And thoſe that 
ſhall be aſſented unto, and confirmed by the King, and the Thirty two 
perſons, or the Major-part of them, ſhall be obeyed, and put in execu- 
tion ; the reſidue ſhall be void : Provided nothing ſhall be done againſt the 
Kings Prerogative, or the Laws and Cuſtoms of this Realm. So as the King 
had much, but he had not all ; and what he had, the Parliamerit gave 2, xs. c.r5. 
him by a Law, that was executory all the days of Henry Eighth, by di- 35 H. 8. c. 16- 
vers continuances; and was not any power devolved to the Crown un- 
der the Title of Supremacie , nor by vertue of the ACt of Parliament con- 
cerning it ; but by the continual influence from the Parliament upon the 
Crown, as well before that A&t as after, derived upon it. The X7»g hath 
then this right of Law makizg, but it is with the Thirty two he hath it, 
but not his Succeſſors. 
And Jaſtly, he hath it but by a derivative power from the Parliament, 
and a Committee for that ſervice. And ina word, he hath the Power, but 
the Parliament hath ſtill the Law of that Power. 


ar ne Inlet... 


— —r—— 


The ſecond Priviledge of the Parliament hitherto , concerneth anely 
Laws concerning Church-Government. In the next place cometh to be | 
conſidered the Legiſlative power in point of Dodrine ; which doubtleſs 4 
iſluerh from the ſame principle of Power with the former. For if the ; 
Church ( which as a pillar and ground holdeth for the Truth) be the 
company of profeſſing Believers ; then ought it not toſeem ſtrange, if theſe 
in their repreſentative do intermiddle with this Power , or rather duty: 

And for the matter in fa&t, neither did the King challenge this Power, nor 

did the Parliament make any difficulty of Conſciefce in executing the 

lame ; and yet there were many Learned and Conſcientious met of that 
number. . 

- They therefore, as touching the Dorine, proceed iti the farhe way _ 

| S% Ef that 
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that formerly mentioned concerning the Diſcipline: And a Coamittee 
alſo is by them made of the King and Learned men, toſet down rules for 
Faith and Obedience, and for the order of the publick Worſhip of God, 
according to the Word of God. * And theſe rules are confirmed by a 
Statute, fo as the King hath a power in the point of Doftrine, bur it is a 
derivative power ; .it 15a limited power to himſelf, and not to his Succeſ- 
ſors ; and to himlelf, ayd others joyned with him. 

And laſtly, nothing muſt be done contrary to the Laws of the King- 
dom. SE 

Secondly, The Parliament hath not onely a right to grant and limit 
this power unto others, but alſo to execute the ſame unmediately by its 
ſelf. And therefore before they granted this power to this Commrztee, 
( whereas formerly the Pope uſurped the power to be the Omega to the re- 
ſolves of all Councils ) the Parliament intercepted that to their own Ju- 
rifdiction, in flat oppoſition to the infallibility of the Roman Chair, fo far 
as to diſherize ſome Opinions, which by the ſentence of that infallible 
mouth, had been marked with that black brand of Fereffe. And what 
they did before this AQ of Delegation to the King, and other Commit- 
tees for this work, they did afterwards, as not concluding their own pow- 
er by any thing that they had ſo done; as may appear, by their-Cenſure 
of the Tranſlation of the Bible made by . 7mda// * By. their eſtabliſhing 
another 7renſlation : By their ordering.' and appointing what perſons 
might read the fame : By their qualifying the fix" Articles ; and the like. 
The Parliament then hath a power which they may grant, and ygt grant 
nothing away ; they may litnit this pqyer in others as they will, and yet 
not conclude themſelves. And the King by accepting this limited pow- 
er, muſt diſclaim both the Original and abſolute Right, and cannot claim 
the fame by right of Fead/bip or Supremacie.” - 'Fhis was one great Wind- 
fal which the Parliament had from the ruines of Rome, not by way of U- 
ſurpation, but re-ſeizare : For their poſſeſſion 'was ancient ; and though 
they had been diſpoſſeſt, yet that poſſeſſion was ever under a continual 
claim. and fo the right was ſaved. | 

A ſecond, that was no leſs fatal unto that See, was the loſs of all pow- 
er over Eccleſiaſtical perſons in this Kingdom. For whereas the Pope- 
dom had doubly rooted it ſelf in this Nation, one way by the Regulars, 
the other by the Secelars; the Parliament by the diſſolutions of Mona- 
{teries, Sc. conſumed one to aſhes; and by breaking the fealty between 
the other and the Pope,parted the other root and the ſtock aſunder : and 
thence enſued the down.fall of this tall Cedar in this Nation ; and Pre- 
lacie now left alone, muſt fawn elſewhere, or he along ; a poſture where- 
in that rank of men can never thrive. Up _ they peep, and eſpying 
a King that loved to towre aloft, they ſuddenly catch hold, promiſing 
their help to maintain his flight ; and fo are carried -up, and like a Cloud 
born between Heaven and Earth, making the Commons beholding to them 
for the Kings Sunſhine, and the King for their intereſts in the people, and 
ior his ſuperlativeadvancement above them all. Now though the Eng- 
{iſh Prelates may think their Orb above the Winds, yet were ——_— 

the P 


deceived. The Parliament had power in their Eleft;ox, before 


uſurped that to himſelf: now that they are diſcharged, Kings are polſteſ- 


ſed of them by Conge &eſlire ; but it is not by way of reſtitution: For 
Kings were never abſolutely poſſeſſed of any ſuch power, but as Commir- 
zees of Parliament,and by delegation and conceſſion from them;and there- 
tore muſt. render an account to them, and abide their judgement when 
they are thereto called. - Third- 
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' Thirdly, The Parliament had the diſpoſing and ordering of all the 
Church-Revennes, as the Laws concerning Monaſteries, Santtuaries, Mor- 
taaries, Firſt-fruits, Tenths, Annates, and ſuchlike, ſufficiently manifeſt- 

th 


eth. 

Fourthly, The Parliament had the power of granting Licenſes, Di- 
ſpenſations, and Faculties ; ſetting a Rule thereunto, as in caſe of Non-reft- 
dency ; and delegating the power to Committees ; whereof ſee more in 2: x 
the Chapter following,conceraing ordinary Juriſdiction. 25 H.8. 

Fifthly, The Parhament reſerved the Cognizance of all Appeals for oe 
final Sentence unto themſelves, and diſpoſed of all the ſteps thereunto, as 
unto them ſeemed moſt convenient. For though it be true, in ſome ca- 
ſes the Archbiſhop of Canterbury had the definitive Sentence, and in 0- 24 8. 8. c.12- 
ther caſes the Convocation ; yet was this but by a temporary Law, and 
this alſo granted to them by the Parliament ; which took it away from 
the Pope, and never intereſted the Crown therein , but made the Arch- 
biſhop and the Convocation their immediate Delegates ſo long as they 
law good. Afterwards, when they had done their work, viz. The deter- 

Mining the Appeal and Divorce of Queen Katherine, and ſome other mat- 25 H. 8.c. 19; 
ters, the ſame hand that gave that power, took it away, and gave it (not / 
to the King or Crown ) but to Delegates from the Parliament from time 

_ to time to be nominated by the King ; and may as well alter the fame, 

and ſettle the power elſewhere, when they pleaſe. And therefore after 

the Appeal of the Dowager thus determined, and the Sentence definitive 

thus ſetled upon Delegates ; the Parliament nevertheleſs determined the 

other Cauſes of the —_ of the Lady Anne Bullenand the Lady Anne 

of Cleve, the juriſdiction of the Crown never intermedling therein. So as . 

upon the whole, it muſt be acknowledged, that however the King was 

Supreme Head of cauſes Ecclefraſtjcal, yet had he not the definitive ſentence 

' in Appeal, nor abſolute Supremacy, but that the fame was left to the Parlia- 

ment. 

Sixthly and laſtly , what attempts the Parliament had met with; 
partly from the deſigns of ſome great men that ſought their own ends, 
and partly from the endeavours of theſe Kings that ſought their own 
height and greatneſs above their peoples good, hath been already related : 
nw the utmoſt iſſue had been truly ſtatedyvrz. That the gains have come to 
the Kings perſons,and not to their Crown ; and that therein they have put their 
Seal to the Law, and made their ſubmiſjon to the Parliament, as touching 
both their perſons and power. Add hereunto , that however Henry the 
Eighth aimed much at himſelf in his ends, in two other main intereſts 
that moſt nighly concerned him; yet the chief gain came to the Parlia- 
ment. 

The one concerned his own Wife, which however 6 nighly related to 
him, as next to his own perſon, and under the determination of the im- - 
mediate Law of God ; yet was ſo caſt upon their Sentence, as if he durſt 
adventure his own Soul at their diretion. | 

The other concerned the Crown, to which he ought relation above his 
own perſon ; which he laid down at the feet of the Parliament, ſeeking to 
their power to fulfil his own pleaſyre. The Ball is toſſed up and down, | 
ſometimes amongſt the iſfue between the King arid the Lady Ave Bul- 254.8. c. 24. 
len , another while amongſt the iſſue between him and the Lady Faxe 
_ or fuch as the King ſhould nominate by Letters-Patents or laſt 28H. 8.c. +5. 

ill. After that, to the Ladies Mary and Elzzabeth , to perform condi- 
tions declared by the King's Letters-Patents, or his laſt Will. The King 35H. 8.c. 1- 

| —_— 


I 34 
_ -thenistruſted, but he hath his traſt froth the Parliament ; the Crown is 
intail'd, ( as it hath been ever ſince Richard the Second's time ) but it is 
done by Parliament. The reverſion is in the Clouds, but the right of In- 
herirance much more. The Concluſion of all is this, The Parliament b 
ſerving theſe Kings turns, turned their turns into their own. | 
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C H A P. XXIX. 
Of the power of the Glergie in their Conwocation. 


FT” He Convocation of the Clergie, like ſome froward Children, loves 
T not new dreſling, though it be a gainer thereby. Before the P-/;> 
and Zenry the Eighth were faln aſunder, their maſters, their minds, t::-.;r 
worls, all was double ; their Councils uncertain , their Concluſions 1.5.7 
in ProduCtion, and ſleight in their Fruit and Conſequence ; ſometimes 
diſpleaſing to rhe Pope, ſometimes to the King, generally to themic!ves.. 


Who naturally lingering after their own intereſts, were. compelled to teed 


21 E..fol.45. 


25 B.8. C, If, 
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that bodice that breathed in them, rather. than that wherein themſelves 
breathed ; and fo like hunted Squirrels, from bough to bough, were ever 
well tired, yet hardly eſcaped with their own Skins in the concluſion. 
Now .ZZenry the Eighth tenders them better conditions, both for eaſe and 
Honour, and more ſuitable to their own Intereſt ; yet they are loath to 
accept, becauſe they had been Slaves by Preſcription. | 
Formerly, they were troubled with multiplicity of Summoxs, fome- 
times from the King, ſometimes from the Pope, ſometimes from the Me- 
tropolitan, and always over dripped by a Forein power, that they could 
propound nothing for the good of the Sohls of themſelves or others, but 
muſt be blaſted from without ; theirlabours loſt, their undertakings vain, 
and themſelves, in the concluſion, ſit down choaked in their Conſci- 


_ ences and Deſires. Now they are at no man's call but the King's, 
 ”" and that by Writ; Provincial , and Legate @ Latere , muſt meddle no 


more. | 

Formerly, it is taken for granted, that Kimgs have no Vote in matters 
Eccleſiaſtical, though themſelves be intereſted therein ; and therefore if 
he will accept of a Diſme, he muſt accept it Stats guo, it is granted; nor 
can he interpoſe his Dzſent ; nor do they much care for his coyſent : But 
wherher the King be concerned or not concerned , what they.conclude 
they muſt maintain, Yi & Clavibus, although in right his Prerogative is 
above theirs. Now by: the Statute, the Kings Vote is aſſerted, and a 
Negative Vote reſtored, and himſelf made as well ZJead of the Convo- 
cation, as the Church. Nothing can paſs there without his concurrence, 
nor come to the conſideration of the Parliament without his pleaſure ; 
and thus the King hath a double Vote in every Church-Ordinance: One 
as in the Parliament, to paſs the ſame as an ACt of Parliament, of which 
I conceive the Opinion of the Honourable Judge is to be underſtood ; 
the other, as a Member of the Convocation , to paſs their advices to the 


_ Parliament : and therefore he might ther ſit in perſon amongſt them, 
_ or by his Vicar, as Henry the Eighth did by the Lord Cromwol. By the 


firſt, the whole Kingdom: was engaged : By the Second, the Convoca- 
tion onely , and that as a Court onely, and not the repreſentative of the 


_ Clergie-; becauſe as they bad a Spiritual relation, ſo alſo they had the 


common 
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Cotniton Right of Pree-mer, and therefore could not be bound without 
the Common Conſent'of the Free-mey. 


Thirdly, As their: power of Convention, and power in Vote, ſo their # 
original Right of the Law-wakixg ſuffered a change. Formerly they de- 
pended wholly upona divine Right, which ſome ſetled originally in the 
Pope, others-in the Prelacie , and ſome in the Clergie. But now they 
ſit:by a derivative power from the AC of Parliament, trom which, as from 
their head, they receive life-and power. 


Fourthly, They ſuffered ſome change in the very work of their Conven- + 
tion; for though formerly they claimed power to meddle onely with 
Eccleſiaſtical * matters, yet that notion was ambiguous, and they could 
many times explicate it more largely than naturally. It is not to be de- 
nied, but the matters concerning the Service and Worſhip of God, are of 
Spiritual conſideration ; but that ſuch. ſhould be ſo ſtrictly deemed to 
lie in the way 'of Church:men onely , is to bring all Spirits within the 
Verge of Eccleſiaſtical Juriſdiction, and to leave the Civil power to rule 
onely* dead Carcaſſes : Much leſs can any other thing, which by pre- 
ſcription: hath-not been of Eccleſiaſtical Cognizance , be called Spiri- 
tual: } | 


But to come to particulars, becauſe generals edifie not. The Convoon- 
tion claimed formerly power, as originally frem its ſelf, to impoſe Rules 
for Government upon Church-men, and Church-Officers; and upon the 
Laity; fofar as extended to their Service of God : And alſoto charge the 
Eſtates of the Cleryje ; and concerning Matrimonial and Teſtamentarie 
Cauſes: - They claimed: alſo a power to determine Doftrine and Here- 
fies Yet de Fafbo, divers of theſe they never ated in that right wherein 
they claimed to hold Cognizance. 


Firſt, As touching the charging of the Eſtates of the Clergie. If it 
was for the King's-Service, they were ever ſummoned by the King's Writ ; 
yet- wasnot their att binding immediately upon the paſſing of the Vote, 
till the Parliament confirmed the ſame ; and therefore the old form of 
granting of Difmes, was, Per Clerum © Communitatem , as by the plea- 
ding.in the Abbot of Walthaw's Caſe appears. For without their concur: 
rence they had'\no power to charge any Free-man, nor to levie the fame, 
but by their Church-Cenfures, which would ſtand them in no ſtead. And 
in this, the Corvocation ſuffered no alteration, either in Right or Power, by 
the change thus wrought by Zenry the Eighth. | 

Secondly, As touching impoſing Laws upon the Zazty, in poirits of 22 1.5 fol.14- 
Worſhip and Do&trine, it is evident , though they claimed ſuch power, Per Neuron. 
they had it not. For when all is. done, they were contented at length to 
get tlie ſupport of the Statute-Laws of this Kingdom; as may appear in 
the particular Laws concerning the Lords day, and proceedings againſt 
Hereticks, ſetling the Popedom in the time of the great Schiſm, &c. But 
now all Title of claint'is quite taken from them, and all is left in the Su- 


pream Legiſlative power of this Nation, as formerly hath been alread 
anew. ay d x 


Thirdly, As touching Matrimonial Cauſes, their former power of ma- 
king Laws concerning them, and 7eftamentary Cauſes, is now abſolutely 
taken away ; onely concerning Matrimonial matters, they had fo much 

of 
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of the Judicatory power concerning the ſame put upon them, as might : 


well ſerve the Kings own turn; and that was for determining the mat: - 


. ter between himſelf and the Lady Katherine Dowager, depending, before 


the Archbiſhop Craumer. For the King ſuppoſed the Pope a Party , and 
therefore meaned not that he ſhould be his. Judge. And thus, though the 
Clergie had acknowledged the King to be their Supream Fead ; yet' in 
this he was content to acknowledge-their Supremacy above him, to judge 
between himſelf and his Queen, and in other matters concerning himſelf, 
So as upon the whole matter , the Convocation were gainers in ſome 
things; in other things, they were onely loſers of that which was none of 
their own. | 


CHAP. XXX. | 
Of the power of the Clergie in their Ordinary FuriſdiSion. | 


Ho! Spirits are truly degenerate , that-being ſenſible of milerie, 
cannot ſtir up deſires ot Change, although the way thereto lies 
open before them : And this ſhews the nature of the Romi/h Toke, that it - 
lay upon the Spirits of men, did intoxicate, and make them drunk with 
their condition. -Otherwiſe, the Uſurpations, Oppreſlions, Extortions 
and Incroachments-of the Popedom upon the Biſhops Sphere, and the 
people under their charge, could never have provoked ſuch complainings 
amongſt all forts, in ſeveral ages from time to time. And now that ZZen- 
ry the Eighth undertakes to ſet them free, ſo-as they would acknowledge 
his Supremacy, they all are ſtruck dumb, till a Pramuniri taught them to 
ſpeak ; and ſo were ſcared into a better condition than they would have 
had, and into a more abſolute Eſtate of Juriſdiction than they received 
trom their Predeceſſors. The Pope had now uſurped a power ſupra-ord:- 
#ary over all Appeals, gained thedefinitive Sentence to the Roman See, and 
had holden this power by the ſpace of four hundred years ; and the King 
finding the root of all the miſchief to his Crown from abroad, ſpringing 
frem that Principle, meaned not. to diſpute the point with the Caſuiſts, 
but by one Statute took away. all Appeals to Rome ; and determined Ap- 
peals trom the Biſhops Court, in the Archbiſhops Court ; and the Appeals 
rom the Archbiſhop's Commiſtarie, in the Court of Audience. So as 
rhough in the Kings own Caſe, the Convocation had the laſt blow; yet 
in matters concerning the Subjects, the Archbiſhop was either more wor-_ 
thie, or more willing with that truſt. For though the Convocation 
might have determinedall, as well as the Pope ; yet- for diſpatch-fake of a 
multitude of Appeals now depending at Rome, and to prevent long at- 


tendance on the Convocation, that now had much to do in matters of more 


publick nature, the.atmoſ? Appeal in ſuch caſes is made Provincial. This 
( whether priviledge or prejudice ) the Eccleſiaſtical Cauſes gained above 
the Civil, whoſe definitive Sentence was reſerved to the Parliament. And . 
thus is the Archbiſhop made Heir to the Pope, in the greateſt 'priviledge 
of a Pope ; to be chief Judge on Earth in matters Eccleſiaſtical, within 
his own Province. A trick that in my opinion much darkned the Glory 
of the Kings Title of Supream Head, which the Church-men had former- 
ly offered up to the honour of the Crown of this Realm. For be it fo, 
that the Title is in the Crown by Remitter-; yet cannot the ſame my 

| along 
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along with it any more than a lawful power, and whether all the Pope's 
former power allowed him by the Canon, or gained by Uſurpation and 

Cuſtom, ſhall be faid a lawful power , or whether the power of Review 

by Appeal, ſhall be derived to the Crown, under the general Notion of 
Supreamacy upon the Clergies ſubmiſſion, is to me a doubt (albeit, 7 muff 

give honour to the Fudgement in Print ) in regard that after the ſubmiſſion 

of the Clergze, the matter concerning the Divorce of the Lady Katherine jaq.4.01.344. 
Dowager, came before the Pope by Appeal, and there depended, the King 

himſelt alſo waiting upon that See-for Juſtice, and a definitive Sentence 

in that matter ; and thereby asknowledged the Pope's power De fatto : 
Notwithſtanding the Clergies foregoing ſubmiſſion ; and being occaſio- 

ned by the delay at Rome, he procured ghis Statute concerning Appeals to 

be made ; whereby at one breath he took the Appeals to Rome away, and 

| ſetled them as formerly hath been mentioned ; all which was done two 

| years before the Title of Supremacy was annexed, or declared for to be to 

| the Crown by Act of Parliament. 


And therefore, as to me it appears, the power of Supream Cognizance 
of Appeals , was not in actual poſſeſſion of the Crown by the Clergies 
ſubmitlſion; ſo was it actually veſted in the Archbiſhop, before the Title 
of Supremacy was confirmed by Act of Parliament ; and fo it never was 
inthe Crown actually poſſeſſed, much leſs had the Crown the fame by 
Remitter. For the King's turn once ſerved by the Convocatzon, and the 
matter of the Divorce of Queen Matherine ſetled, the King perceiving 
the ſlow progreſs of the Convocation, the Members of the ſame not being 
yet ſufficiently tuned to the preſent Aﬀairs : And moderate Archbiſhop 
Cranmer, likewiſe foreſeeing, that the Odium of theſe Definitive Senten- 
ces would be too great for him to bear ; another Appeal is provided, more 
for the honour of the Crown , to be from the Archbiſhop to Delegates, 
to be appointed by the King, his Heirs and Succeſſors ; fo as though their 
Nomination be the Kings , yet their power is deduced immediately 
from the Parliament, which took the ſame from the Archbiſhop, and con- 
terred it upon them. 


A ſecond advantage not inferiour hereto , which the Archbiſhop gai- 
| ned out of the ruines of the Popedom , was the power of Licenſes and ,, y,g.c. 
Diſpenſations, or Faculties. In the Pope,it wasa tranſcendent power with- 
out any rule, but what was tuned to him by the Bird in his own breaſt ; 
and was the ground of much /iceyſe, or rather licentiouſneſs in the world : 
But in the Archbiſhop, they ſeem to be regulated. : 
To be Firſt , in Cauſes not repugnant to the Law of God. 
Secondly , ſuch as are neceſſary for the Honour and Security of the 25 8. 8.c.21. 
Ang. 
Thirdl y, ſuch as were formerly wont to be remedied at the See of Rome ; 
yet in truth lett as much ſcope for the Conſcienge of the Archbiſhop to 
walk in, as the Pope had in former times. A large Teather, and grea. 
ter priviledge than ever the Crown had; by which , although the King 
| himſelt be like Saul, higher by the Head than all the people, yet in'ma- 
ny things Samuel is higher than he. The moving cauſe hereof 1s not diffi- 
cult to find out : the King had but lately married the Lady Anne Bullen; a 
thing that many ſtartled at,and the King himſelf not extreamly reſolved 
in ; he would therefore have his way like that of the Zodiack , broad 
enough for Planetary motion of any one that could not contain himſelf 
£ 2 | within 
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- within the Ecliptick line of the Law, and ſo ſhipped over the Popes pow- 


er to the Chair of Canterbury, and had made a Pope inſtead of an Arch- 
biſhop, but that the man was not made for that purpofe. What 
the Ordinary Juriſdi&tion got or loſt, we come in the next place to ob- 
ſerve. 


Firſt, they had ſtill their Courts and Judicatory power, but upon what 
right may be doubted. Their firſt foundation was laid by the Civil pow- 
er of a Law , in the time of W:/iam the firſt Norman King ; yet the 
power of the Pope and Biſhop growing up together, they came to hold 
the power of the Keys by a Divine Right, and fo continued, until theſe 
times of Henry the Eighth, whereza they have a Rezroſped to the Rock, 
from whence they were firſt hewn'; and many ſeem to change their Te- 
nure, and therewith therefore are in right to change the Style of their 
Courts, and Title of Summons ; but the times not being very curi- 
ous, and the work of reformation but in feeri ; the more exaCt linea- 
ments muſt be left to time to finiſh and beautifie. A greater blow 
did light upon the Law of theſe Courts, which was left as doubtful as 
the Canons; all which are now put to the queſtion, and to this day ne- 
ver received full reſolution , but weresleft to the Parliament to deter- 
mine them at leiſure ; and in the mean time to the Judges of the Com- 
mon Law, to determine the fame Lawful or Unlawful, as occaſion ſhould 
require. Neverthelefs, the Courts {till hold on their courſe, according to 
their old Laws and Cuſtoms, for their form of Proceedings ; ſome ſay 
by Preſcription , yet more rightly by Permiſſion ; it being a difficult 
matter to make Preſcription hold againſt a Statute-Law. As touching 
the matters within their Cognizance, the Law ſetled ſome, and unſetled 
others. 


Firft, As touching Here/te, the Church-men formerly thought ſcorn 
the Lay-Magiſtrate ſhould intermeddle ; but not being able to ſtop the 
cxowrh thereof by their Church-Cenfures, prayed aid of the Civil Ma- 
giſtracy ; ſo by degrees aroſe the penalties of Imprifonment and Bur- 
ning, which brought the whole matter into Cognizance before the Ci- 
vil Magiſtrate , becauſe no Free-man might be proceeded againſt for loſs 
of Life or Liberty, but by the Laws of. the Nation ; and tor this cauſe 
the Civil Magiſtrate granted the Writ of ZZabeas Corpus , and relieved 
many times the party impriſoned wrongfully, or granted Prohibition as 
they ſaw cauſe. And therefore it cannot be faid rightly , that the ſole 
or ſupream Cognizance of this crime of Herefie belonged to the Clergie 
before theſe times. Nor did their proceeding upon the Writ of Burning 
warrant any ſuch thing ; partly becauſe till theſe times the Canon-Law 
was the beſt ground that theſe proceedings had, and the courſe therein 
was not ſo uniform as to permit the Title of a Cuſtom to warrant the 
ſame: Convidtion being ſometimes by Jury , ſorgetimes according to the 
Canon , ſometimes before the Ordinary , ſometimes before the Convoe- 
cation, ſometimes before the King, ſometimes betore ſpecial Delegates, 
as the Hiſtories of the Martyrs more particularly ſet forth, and no 
A&t of Parliament poſitive in the point. But the time is now 
come, when nigheſt Reformation , that the thing is fetled more 
to the prejudice of Reformation than all the endeavours: forego- 
ing ; hke to the darkneſs of the Night, that is at the Superlative 
degree when nigheſt break of Day. A Statute is now made, that indeed 

| quite 
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quite blotted out the very name of the Statute of ZZexry the Fourth, ,.q gc, 
De Haretico comburendo , but made compleat that Statute of 5 Rich. 

2. and the other of 2 Hex. 5, both which were formerly neither good 

in Law, nor effeCtual, otherways than by Power ; and gave more ſet- 

tlement to the Ordinaries proceedings in ſuch Caſes. For the Delinquent, 

might be convict before the Ordinary by Witneſſes, or might be indifed 

at the Common Law , and the Indi&tment certified to the Ordinary as 

Evidence. Yet did the Parliament carve them out their work, and in 

expreſs words declared; That ' Opinions againſt the Apthority and Laws of 4b 
the Biſhop of Rome were not Herefie ; and by the ſame reaſon might have 10h 
done more of that kind," but that was enough to tell all the world, that 'Þ 
the Parliament could define what was not FHerefe, although they did not 
then determine what was FZereſte. And thus the judgement of the Ro- 
miſh Church is called into queſtion, in one of their Fundamentals,and the 
. Clergie left in a Muſe concerning the rule upon which they were to pro- 
ccedagainſt this crime. : 


'The Parliament, within fix vears after, undertakes, though ſomewhat 
unhappily , to determine and define certain points of Controverſie, 
which had ſome relation to the Worſhip of God, and the publick Peace, 
and declared the contrary to theſe determinations to be Herefte , and the 
puniſhment to be Death and Forfeiture, and the Trial to be before Com- 31 H8. c.15. 
miſſioners by Jury or Teſtimony of two Witneſſes, or by examination in 
the Eccleſiaſtical Court, or inquiſition inthe Leet , or Seſſions of the 
Peace. Upon the whole matter therefore the Ordinary had a particular 
Power to determine Herefie ; but the Parliament determined ſuch Z7ere- 
fies as were puniſhable with Death and Forfeiture, by enumeration in the 
fix Articles. This was the Clergzes Primer, wherein they imployed their 
ſtudy, as making moſt for their deſign , and laid afide thoughts of all 
other Ferefies as dry notions, or old taſhions laid aſide, and not worthy 
the ſetting forth to the common ſale. | 

Secondly, The Leſſon concerning Marriage was no leſs difficult for the 
Clergie to take out. They were put by their former Authority deri- 
ved trom abroad, and their ancient rule of the Canon-Law. With the 
Kings leave they do what they do, and where they doubt they take his ol 
Commiſion. Sodid the Archbiſhop of Durham in the Caſe between Fohn ,, x, s. ra. | if 
and Fane Fiſher : In the Kings Caſe, the determining part is put to the Par. p. 15. t, 
Parliaments concluſion ; and for a rule in other caſes, ſome perſons are £ = 
enabled to marry, which formerly were not, viz. Maſters of the Chance- ;,n..c. 8 | {} 
ry, and DoCtors of the Civil Law ; and ſome forbidden Marriage, as all 37 H-8. c. 17. {tl 
Prieſts, by the Statute of the fix Articles. And unto the reſt concerning 28 H. 8. «. 7. 
degrees of Confanguinity, or Aﬀinity, a particular enumeration is appoin- 3* * * <:38- 
oY to be obſerved ; within which Marriage is declared unlawful, all o- 
ther further off'are made lawful. In all which regards the Cognizance of 
Matrimonial Cauſes is theirs onely by leave. 


Thirdly, Reſidency, and Non-refidency, was a Theme formerly lear- 
ned from the Canon-Law, in which , as alſoin the thing it ſelf, the Cler- 
gie were the onely skilful men. The rule of the Canon-law was ſtri& 
enough, conſidering the times, but it was not Feel to the back. The Par: 
lament now undertakes the Cauſe; and though it gave, in ſome reſpeCts, 
more liberty than the Cayor, yet ſtood it better to its tackling, and kept | 
2 ſtriter hand upon the*reins, than was formerly uſed ; and by giving a ol 
EZ 5 general 
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Antiq. Brit. ſoas they do what they lift, let the Plebeian Presbyter will or nill ; they * 


Diſtin.e>c.e. Epiſcopi ſe debent ſcire Presbyteros, non Dominos, nec debent in clerum do- 
5.Eſto & 3.C- minari ; Epiſcopus ſe ſedente non permittat Presbyterum ſtare. Epiſcopi no- 


Ead. Diſt. E- _. . ' ; 12:06 < 
JT verint ſe magis conſuetudine quam diſpenſatione Presbyteris majores. Kings 


laſtic.3.f01.40. Law would never yield this ; forme Statutes in ſome Caſes did pre- 
tend. 


Firſt, As touching Impriſenment, the Statute of Henry the Fourth con- 
1 H.7.c.4. CErning Herefie doth liſp ſome ſuch power : of what force the ſame Sta- 
tute is, hath been already obſerved, In caſe of incontinency of Church- 
men, it is more direQly given them by a Statute in Hexry the Seventh's 
time ; before which time, the Statute it felf doth intimate, that an Aftion 
did lieagainft them for ſuch /wpriſonment; which Law alſo was made uſe- 
leſs by another in Ferry the Eighth's time, who gave a way to Statutes 
for the puniſhing them at the Common Law. 

218. 8.c.14, Firſt, with Death, which continued for ſome Moneths ; and that be- 
32 H8.c. 10, ing found too heavy, it was puniſhed by another Law with Forfeiture 
and Imprifonment. And the fame King likewiſe gave way to a Law 
for the like punifhment in caſe of Ferefge. By that Law that revoked 
the Statute of Hexry the Fourth formerly mentioged, although till Trial, 
the _ was bailable : And thus continued till the time of Edward the 

Sixth. | | 
But as touching Excommunication, it was to no purpoſe for them to 
ſtruggle: rhe Common Law would never permit them to hold poſſeſſion 
24H. 4. c.12, Juictly ; but did examine their Authority, granted Prohibition, enjoyned 
30 E.z-Af.19 the Ordinary to grant Abſolution where it ſaw cauſe, Nevertheleſs. in 
22E- 45 29. foe caſes ZZenry the Eighgh gives way to ſome Statutes, to allow. them 

il. 13. H. 7 s #4 = S y ; 

pl. 15. this power, as in the tevying of Tenths. In the next place, the Prelacy 
:6 H.8.6-3- had not this Eccleſiaſtical Jurifdiftion in themſelves, ſo as tq grant. it to 
others ; but the Parliament did diſpoſe thereof, not onely to. Biſbops,, hut 
| to 
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to Chancellors, Vicars general, Commiſſaries, being Doors of the Law, : 
and not within holy Orders, and -limiting their Juriiciction in caſes con- 37 H: 8.c- 17: bf 
cerning the Papal” Juriſdiction ; and their manner of ſending their Pro- bk 
ceſs and Citations, to draw men from their proper Dioceſs, and allo their 2; . 8. c. g. | : 
inordinate Fees in Caſes Teſtamentary. The Prelates therefore might polſſi- ,, y, 8.c. g. Ut 


bly make great claim hereof; tor generally they were ſtill of the old ſtamp, 
loved to have all by Divize Right , and lived they cared not by what 
wrong : But the Lazty enclining too much to the ew Religion, as then 
it was termed, refuſed to yield one foot unto their pretentions. And 4o 
like two Horſes tied together by their Bits, they endeavour after ſeveral 
courſes, ever and anon kicking one at another, yet ſtill beſtrode by a 

ing that was joynted for the purpoſe ; and fo good a Horſeman, that 
neither of them could unhorſe him, till Death laid him on the ground. 
And thus was the Rowan Eagle deplumed, every Bird had its own Fea- 
ther ; the great men the Honours and Priviledges, the meaner men the 
Profits ; and ſo an end to Annates, Legatine levies, Peter-pence, Mortua- 
ries, Monaſteries, and all that Retinue ; the vaſt expences by Bu//s, and 
Appeals to Rome ; ta all the cares, expences, and toil in attendance on the 
Roman Chair : The beginning of all the happineſs of Exgland. 


————————_— 


_—___ 


CHAP. XXXL 
Of Tudicature. 


T Heſe two Kings were men of towring Spirits, liked not to fee o- 

thers upon the Wing; in which regard it was dangerous to be 

great, and more fafe not to be worthy of regard. Eſpecially in thetimes 

of Henry the Eighth, whoſe motion was more eager : and there was: no LE: 
coming nigh to him , but for ſuch as were of his own train, and would {1 
follow as taſt as he would lead ; and therefore generally the Commons had A 
more cauſe to praiſe the King for his Juſtice, than the Nobility had. Both TY 
the Kings loved the air of profit paſſing well, ( but the lattey was not 

ſo well breathed) and therefore had more to do with Courts which had 

the face of Juſtice, but behind were for the Kings Revenue. Such were 

the Court of Requeſts, of mean Original, mean Education, yet by conti- 

nuance attained to a high growth : The Court of Tenths nd firſt-Fruits : 

The Court of Surveyors : The Court of the Lord-Steward of the Houſ 

bold: The Court of Commiſſion before the Admiral : The Court of Wards : 

The Court of the Prefident of the North : The Prerogative Court : The 

Court of Delegates : The Conrt of Commiſſionof Review : Others of more 

private regard : And ( that which might have | the name to all the 

reſt) the Court of Augmentation. Beſides theſe,there were ſome in Wales ; 

but that which concerned more the matter of Judicature, was the loſs of 

that grand Liberty of that Country, formerly a Province belonging to 

this Nation , and now by ZZexry the Eighth incorporated into the ſame, 28. 8. c. z. 
and madea Member thereof, and brought under the fame Fundamental 

Law ; a work that had now been long a doing, and fromthe time of E4- 

ward the Third brought on to perfe&tion by degrees. | 


Firſt, by annexing the Tenure of the Marches to the Crown : Then 
upon occaſion of their Rebellion,by loſs of many of their wonted Liber- 


ries. 
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"berties. Afterwards Heiiry the Eighth defaced the bounds of divers the 


ancient Counties,and fetled them anew,and the bounds of the Marches alſo, 
and appointed Pleas in Courts of Judicature to be holden in the Eng/ifh 
Tongue. 


And laſt of all, re-united them again to the Eng/ſh Nation,giving them 
vote in Parliament, as other parcel of the Eng/;ſh Dominions had. True 
it is, that from their firſt ſubmiſſion, even unto Edward the Firſt , they 
were ſummoned unto Parliament, and had vote there; but onely in or- 
der to the Intereſts of their own Country, now and henceforth they 
poſſeſs one and the ſame vote as Engliſh men. Secondly, as Courts and 
Judicatories multiplied, ſo ſome alſo of thoſe that were ancient, enſarged 
their Juriſdiction, eſpecially ſuch of them as moſt nighly related to Pre- 
rogative: Amongſt others the Privy Council leads the way ; who now 
began to have too much to do in a double capacity, one at the Coxncil- 
Table, the other at the Star Chamber - For now their power began to be 
diverſly conſidered. In their firſt capacity they had too much of the 
affairs of the Common-Pleas, in the latter they had too much of the 
Crown-Pleas ; both of them ſerving rather to ſcare men from doing 
wrong, than to do any man right. And therefore though ſome men 
might ſeem to have ſome recompence, yet the greateſt gain fell to the 
King and his Courtiers; and thus became Majeſty, or State, or Preroga- 
tive; to be more feared than beloved. What the power of the Council was 
formerly, hath already Leen manifeſted, that which both theſe Kings con- 
ſpired in, and whereby they gained more power over the people than all 
their Predeceſſors, was this, that other Kings ſtood too much upon their 
own Legs ; theſe leaned much upon the Lords, and gained the Lords to 
ſtick cloſe to them; and'in this they had both the Kifgs Love , and the 
Peoples Leave, who now disjoynted upon ſeveral Intereſts, eſpecially that 
of Religion, muſt be contented to let go that which they had no heart 
to hold. And thus they obtained a wy power over the people ; 
like that of great men whoſe cenſures are commonly above capacity, 
and not like to that of the Peers. This was begun in Henry the Se- 
venth's time, who taking occaſion to complain of corruption and neg- 
kein Cy Trials of the Common Law, gets the people to yield to 
the Council, or ſome of them, a power of Oyer and Terminer, by exami- 
nation upon Bill, or information in matters concerning Mazntenauce, Li- 
veries, Retainders, Embraceries, corruption in Sheriffs and Furies, Riots, 
and anlawful Aſſemblies, crimes all of them of the ſame bloud with Re- 
bellion, which the King as much hated as the thought of his Title to the 
Crown; and therefore would have it feared, as much as the puniſhment 
by ſuch a mighty power; and a Trial of a dreadful nature could effect. 
A Trial, I fay, wherein both the guilty and the guiltleſs adventure their 
whole Eſtates, againſt the edge of the arbitrary wills of great men of 
unknown Intereſts, in an unknown way, at unknown places ; having no 
other aſſurance, how, or when to come off, but a Proclamation to tell 
the people, that the King above all things delighted in Juſtice. A bitter 
Pill this was for the people to ſwallow ; yet it was fo artificially compo- 
ſed, that at the firſt taſte it gavea pretty relliſh , the Xing delights in Fu- 
ftice, the Chancellour hath his Conſcience, the Archbiſhop brings Religzon, 
the Judges bring Law; ſo as it is probable nothing will be done, bur ac- 


cording to Juſtice, Conſcience, Religion, and Law; a very fair mixture, 
but that there was a Treaſurer in the caſe. Yet the ſucceſs anſwered not 
expeCta- 
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expectation, the perſons offended were many times inferiour, and their 
Eſtates not great, the Offenders more mean, and. of deſperate fortunes; 
for great men were too wile to try this new way, or to taſte of their en- 
tertainment. Therefore within nine years the Fadges of Aſize ate betru- 
ſted with all, and that Court ſo continued for as many years more; and 
then the King marked out one crime amongſt the reſt for his own tooth, 
belonging to the great men onely ; for they are onely to commit the 
crime, and to give recompence ſuitable to the King's Appetite. It is gi- 
ving of Liverzes, and Retainders ; a ſore evil in the eyes of a jealous King, 
tending to draw the interiour ſort to honour and admire, and be of the 
ſuit of thoſe of the greater ſort ; and then beware the Crown. Theſe 
therefore muſt be tried before the King himſelf and his Council, tat he 
may know whom he is to fear, and of whom to take heed. And here- 
upon is a ſtrange power given, to ſummon upon a meer Suſpicion : To 
proceed without Information : To examine the Defendant upon Oath, 
and make him his own accuſer: To puniſh according to diſcretion by 
Fine and Impriſonment. And thus the King and his Conncil have gotten 
a power under colour of Liveries and Retainders, to bring the whole King- 
dom to be of their Livery , or elſe they can ſuſpeet whom they pleaſe, 
apprehend whofh they ſuſpect, put him preſently to the rack of confel- 
ſion, and ſo into Priſon, till he hath fatisfied both diſpleaſure and jealou- 
ſie, and covetouſneſs it ſelf. Never was England before now in ſo low a 
degree of thraldom, bound under a double knot of ſelfaccufing, and ar- 
bitrary cenſure ; and this out-reached, not onely in matters tneerly Ci- 
vil, tending to the common Peace, but was intruded alſo into matters 
Eccleſiaſtical in order to the peace of the Church. All bound unto the 
good Behaviour, both in Body and Soul, under peril of loſs of all that a 
man hath dear to him in this world. 
The plot of all this was laid by ZZexry the Seventh, and was followed 
by Henry the Eighth, who put that into praftice, ( which his Father had 
in deſign ) being led thereto by ſuch a skilful Guide as Cardinal Wolſey 
was, who, though of mean Birth, yet of a Spirit above a King, and equal 
to the Popedom, ſtrained the ſtring of Prerogative to its utmoſt height, 
and then taught the King to play thereon ; which he did after his blunt 
manner till his dying day. And thus though the Clergie are brought a 
peg lower, and the Nobility advanced higher, yet was it the policy of 


11 H.7.C. 


15 H.7. C 41. 


theſe Kings to make them all of their own Livery and Retainderſhip , to 


keep thera in an upper region, looking on the poor Commons at a diſtance 
far below ; and well it was for the Commons thus to be , till the influence 
of theſe blazing Stars grew cooler. RE 


u—_——_—— 


C H A P. XXXIIL. 
Of the Militia. 


FF may fall within the verge of Opinion, that the guilty Title of Zeary 
the' Seventh tothe Crown of England, gauled his mind with jealouGe, 
the greateſt part of his Reign. Whether it were that he had not decla- 
red Himſelf fo fully upon his Title by his Wife, or that as yet he feated 
ſome unknown Plantagenet would ariſe and put his Crown to the queſtion. 
This made him skiltul in the point of Fortification ( wherein he like- 


wiſe 


AR wat 
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wiſe ſpent the greateſt part of his Reign ) not ſo much by force of Arms 


- ( for he cared not much for that noiſe , well knowing that Peace is the 


11H. 7.C. Is 


IH, 7. C. 6, 


fafer condition for a King that comes in by power ) but principally by 
way of gaining Conceſſions and acknowledgement from the Subjects ; 
a Muſick that he much delighted to hear, well knowing it would con- 
clude thoſe amongſt them that knew too much, and inttruct them that 
knew too little ; and fo in time he ſhould paſs for currant among\t them 
all. It was no hard matter for the King to accompliſh this, the greater 
part of the Kindom. being pre-ingaged unto his Title, and of them ma- 
ny depending upon him tor livelihood, if he failed, they muſt look to 
loſe all. But the preſent occaſion urged more importantly ; the Title 
ro the Crown was already put to the queſtion, by the pretentions of one 
that named himſelf Duke of 7ork: And it is now high time for the 
Law to declare it ſelf, to direct the people in ſuch a Caſe. What ſhall 
the people do where Might overcomes Right ; or it days come like 
thoſe of Fexry the Sixth , wherein the Subje&ts ſhould be berween 
Two Mill-ſtones, of one King in Title, and another King in poſſeſſion, 
for whom muſt they take up Arms? If for Edward the Fourth, then are 
they Traitors to Fexry the Sixth: If for Zexry the Sixth, then are they 
Traitors to Edwardthe Fourth. And fo now, if for Zerry the Seventh, 
then they may be Traitors to the Duke of 7ork - If tor the Duke of 
Tork, then are they Traitors to Zexry the Seventh. For though the 
Duke of Tork was faid tobe but a contrivance of the Houſe of Burgun- 
dy , yet a great part, both of the great men and others, were of another 
opinion ; and the King himſelf was not very certain of his condition for 
the ſpace of fix years thereby. This puts the Title of Allegiance, and 
that power of the Mzitza, to the touch : at length both King and Parlia- 
ment come to one concluſion, conſiſting of three particulars. 


Firſt, That the King for the time being ( whether by right or wrong ) 
ought to have the Subjeits Allegzance ; like to that of the wiſe Counſellor 
of that brave King of rael, Whom the Lord and his People , and all the 
men of Iſrael chuſe, his will 7 be. And this is not onely declared by the 
expreſs words in the Preface of the Law, but alſo by the Kings own pra- 
Qice : For he diſcharged ſuch as aided him againſt Richard the Third then 
King, by pardon by Parliament ; but ſuch as aided him being King by 
declaration of the Law. 


Secondly, That this _ draweth therewith ingagement for the de- 
fence of that King and Kingdom. 


_ Thirdly, That the diſcharge of this Service , whereto the Subjefs are 
bound by Allegiance, _ not to be imputed unto them as Treaſon : Nor ſhall 
any perſon be impeacbed or attainted therefore. The firſt and the laſt of 
theſe need no diſpute. 


The Second is more worthy of conſideration, in the particular words 
{et down in the Statute, wiz. That the Subjefs are to ſerve their Prince 
#n his Wars, for the defence of him and the Land , againſt every Rebellion, 
Power, and Might, reared againſt him ; and with him to enter and abide in 
Service in Battle. Wherein two things are to be conſidered, the Service, 
and the time or occaſion, 


The 
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The Service is, to ſerve the Prince in his Wars, and with him to enjer aud 
abide in ſervice in Battel : which is the leſs to be ſtood upon, becaule there 
is a condition annexed, if the caſe ſorequire; which muſt be determined by 
ſome Authority, not particularly mentioned : Albeit, that whatſoever 1s 
therein ſet down, is onely, by way of ſuppoſal in a Preface annexed'to the 
Law by the King, and permitted by the Commons, that were as willing the 
fame ſhould be allowed, as the King himſelt ; both of them being weary 
of Wars, and gwilling to admit this Concluſion, tor the better ſecurity of 
them bori in theſe doubtful times. But to lay all thele aſide: for the Caſe 
is not ſtated, till the Cauſe be conſidered ; all this muſt be onely' when 
and where the Kings Perſon and Kingdom is endangered by Rebellion , Power 
or Might reared againſt him. Soas the King's Perſon muſt be preſent in 
the War for the detence of the Kingdom, or no man 1s bound by his A4/- 
legiance to hazard his own lite. And then this point of AZegzance con- 
ſitteth onely in defending the Kingin the defence of the Land, or more: 
particularly in detending the King's Perſon, he being then # the defence of 
the Land ; and defending him in order to the defence of the Land. So as 
no man can rationally inter from hence, that the King hath an univerſal 
power of Array when he pleaſes ; becauſe the King, when he pleaſes, may 
got levy War, nor make other War than a defenſive War, when the Land 
is endangered, or when need ſhall require; as another Statute hath it. But 


who ſhall determine this zeed or daxzger, neither in theſe or any other. 


Laws is meationed ; either out of want of occaſion, or by reaſon of the 
rendernels of the times, wherein both Prince and People were willing to 
decline the Queſtion. 
Secondly, the perſons that are to do this ſervice; are to. be conſidered 
of; and although they are indefinitely fet down under the word Subjefts, 
it may be ſuppoſed that the word is not to be taken in fo large a ſence, as 
to comprehend all of all Ages, Sexes, Callings, and Conditions; in regard 
that even by the Common-Law, ſome of each of theſe ſorts are diſcharged 
from ſuch ſervice. But it may ſeem, the. King was neither ſatisfied with 
the expreſſiogs of this firſt Law concerning the occafion or time of this 
ſervice ; nor did he ſee ſufficient ground, under the notion of bare A/e- 
giance, to deſire more. New ways are by him found out ; his Patentees 
were not a few : and although tew or none could ever boaſt much of any 
cheap Purchaſes gained from him ( for he was wont to be well paid be- 
forchand for his Patents, either by Money, or that which was as beneficial 
to him, ) yet he was reſolved, that their ho/ding ſhould be no leſs advan- 
tageous to him, than theit having. And theretore in plain words he lets 
them know, that notwithſtanding former conſideration, upon which they 
had their Patexts at the firſt , they muſt fight for him, if they will live 
upon him ; and either adventure their Lives or their Benefit, chuſe they 
which : and if they find fault with their condition, he touches them with 
the Law of their Allegzance. And thus he makes way to intimate a claim 
of a more abſolute yr : for being to ſhew the Equity of the Law, 
in regard of their Allegzaxce, he tells them, That every Subjet is bound by 
his Allegiance, ts ſerve and aſſiſt his Prince and Soveraign Lord , at all ſea- 
ſons, when need ſhall require. General words,that affirm nothing in certain- 
ry, yet do glance fhrewdly upon an abſolute and univerſal aſfiſtance. 
Then -coming to drive the Nail home, it. is faid, that the Patentees are 
| bound to give their attendance upon his Royal Perſon, to defend the ſame 
when he ſhall fortune to goin hzs perſon to Wars, for the defence of the 
Realm, or againſt his Rebels and Enemies. ( And as another Statute 
Aaa addeth) 


11H.7.c.18. 
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EE IL NICE ILAN IE! 


—— 


— — 


The Government of _ 4 Þ Kings of England. 


addeth ) Within the ſame Realm, or without, and according to their Allegj- 
ance ; and not to depart without eſpecial Licenſe, or until general Proclama- 
tion of diſmifſion. ln ſhort theretore, here 18 a new Mi/ztia, as touching 
the King's Patentees; they muſt attend the King's Perſon whither ever 


' the King will lead them, either within the Realm, or without ; whether 


11 H.7. C18, 


1c H. 7.C.I. 


poſition in ſuch Caſes, as their Records do plentifully ſhew. 


againſt ſuch as he will ſuppoſe to be his Enemies abroad, or if he will mi- 
{take his SubjeRts for his Enemies at home. And this under the colour 
of Allegiance, publiſhed in doubtful expreſſions, as it it were not meet 
that Hexry the. Seventh ( that loved not to yoke himſelf to the Law ) 
ſhould yoke his Laws under the Laws of plain Language: Or rather, that 
he held it a point of Policy to publiſh his Laws in a doubtful ſtile, that 
ſuch as durſt queſtion his Laws , might have no poſitive Charge againſt 
them; and ſuch as dared not to enter into the Liſts with him , might not 
be bold to come nigh the breadth of them. 

Nevertheleſs, neither doth the glance of Alegzance in the Preface of 
the former, nor in the body of the later Statute, any whit confirm, that 
what is in them enaCted, is done upon the. ground 'of Allegzance ; but 
contrarily , whenas the firſt Statute cometh+to the point, it ſtartles from 
rhe ground of Allegzance, and flies to the ground of a kind of Equity or 
Reaſon. And the ſecond reſorteth to the firſt as its proper ground, &ﬆ 
being a ſupplement thereuntoin Caſes forgotten, and ſo omitted ; though 


it may be rather thought that the King creeping up into his height by de- 


grees,made the former onely as an Eſſay to prepare the way for the later ; 
like the point of the Wedge;that maketh way for the bulk and body there- 
of. The truth of this Aflertion will ke more manifeſt, from the nature of 
both theſe Laws, being limited both 1n regard of zime and perſovy. In re- 
gard of time; for both theſe Laws are but. temporary, and to continue 
onely during the Life of Zexry the Seventh, in regard the advancements 
therein mentioned, as the moving Cauſe, are onely theadvancements made 
by himſelf. In regard of the perſon ; for all perſons that received Ad- 
vancements from him, are not bound thereby ; namely thoſe that come 
into ſuch Advancement by purchaſe for Money : Neither are Judges 
and other Officers excepted perſons in the ſaid Statutes. Tf therefore .4l- 
legiance had been the ground of theſe Laws, it had equally bound all who - 
are under the Bond, and no Equity could have given a general Rule of 
diſcharge unto ſuch condition of men. _ It had: likewiſe bound as well for- 
merly and afterwards, as during this King's Reign ; and therefore what- 
ever ſemblance is made therein concerning Allegzance, there had been no 
need of ſuch Law, if Allegzance could have done the deed, or if the power 
of Array had been of that large extent, as it hath lately been taken. In 
my conceit theretore, theſe two Laws do hold forth-nothing that is new, 


+ut. a mind that Henry the Seventh had to fill his Coffers, though his 


mind would not fo fill. He would have Souldiers, but they muſt be his 
Patentees ; not for any $kill or valour in them above others, but he ho- 
ped they would compound with him for Licenſes to abſent, rather than 
to adventure. themſelves ; and ſo he might get the more Money, that 
eduld find pay for Souldiers more and better than they were or would 
be. For otherwiſe the Patextees might by the Statute. have been allowed 
to ſerve the King by their Deputies ; which would have done the King 
better ſervice in the Wars, than themſelves could have done. And for 
this very purpoſe, much uſe was made of theſe Statutes, as well by Zenry 
the Seventh, as Hexry the Eighth, both for Licenſes and Pardons, tor eom- 


Secondly* 
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Secondly, Let the Claim of Kings be what they will, yet the matter in 

fact ſhews plainly that they never had poſſeflion of what they claimed. 
Both theſe Kings pretended a Foreign War, each of them once againſt one 
and the fame Nation, and to that end advanced to one place with their 
Armies ; although the one went in good earneſt, the other in jeſt. Their 
Armies were not gathered by. Prerogative, but of Yoluntiers: This not 
onely the Records, but alſo the Statutes do clearly ſet forth. Some Soul- 
diers ſerved under Captains of their own choice ; and therefore the Law 
inflicteth a Penalty upon ſuch Captains as bring not their number com- 
pleat, according to their undertaking: other Souldiers are levied by Conr- 7 x. 7.c. t. 
miſſion, by way of mpreſt, which in thoſe days were Yoluntiers alſo, and 
expeCting favour from the Publick; the rather,becauſe they devoted them- 
ſelves thereto, without relation to any private Captain ; they willingly 
therefore received /mpreſt-money. And of this courſe the State faw a 
neceſſity, both for the better choice of men, and for the more publick 
owning of the Work. For ſuch as had been uſually levied by the Cap- 
' tains, were fit onely to fill up room, and make up the number ; and yet 
many times there was a failing in that alſo : and this manner of ike 

the Infantry, was continued by Zexry the Eighth, as by the like Law in $M. 8. c. 5: 
his time may appear. As touching the levying of the Horſe, although 
divers Statutes were made for the maintenance of the breed of Horles, 
and Perſons of all degrees of ability were aſſeſſed at the finding and main- 
taining of a certain number of Horſes; yet do none of them tell us, that 
they ſhall find and maintain them armed compleatly for the Wars, nor 
ſhall ſend them forth upon their own charge ; and thereforeI ſuppoſe they 
were raiſed as formerly. Theſe two Kings had the happineſs to be admi- 32 8.8. c. 13; 
red ; the one for his ſhrewd cunning Head, the other for a reſolute and 33 #5 <5: 
couragious Heart : And it was no hard matter tofind men that loved to 
ingratiate themſelves, and endeavour to catch their fayour, though with 
the adventure of their Lives; eſpecially if they looked after Honour and 
Glory, which as a Crown, they fay, pitched at the Goal of their A- 

Ctions. | 

Thirdly, Concerning the Pay of the Souldzer, the Law was the fame as 
formerly, the ſame was aſcertained by the Statute-Law : the payment 
was to be madeby the Captain, . under peril of Impriſonment; and forfet- 5 8.1. c.r. 
ture of Goods and Chattels ; and the true number of the Souldiers to be 354 <5: 
maintained and liſted, under the like peril. 

Fourthly, As touching the Soldiers ſervice, the ſame courſe alſo was 
taken as before ; if they deſert their Colours, they ſhould be puniſhed as 
Felons, and the manner of trial to beat the Common-Law. 

Fifthly, For Fortifications, the power properly belongeth to the Su- 
preme Authority to give order therein. For the People may not fortifie 
themſelves ( otherwiſe than in their particular Houſes, which are reputed 
every man's Caſtle ) becauſe publick Forts are Enemies to the publick 
' Peace, unleſs in caſe of publick danger ; concerning which, private perſons 

can make no determination. And furthermore, no Fortifications can be 
made and maintained, without abridgement of the Common Liberty of 
tne People; either by impairing their Free-hold, or exatting theirLabour, 
or other Contribution ; none of which ought to be done, but by publick 
Law. And therefore when the Inhabitants of the County of Cormwal 
were to make defence againſt Invaſion and Piracy from the Coaſt of Lit- 
tle Britain, in regard they were a tg ſlender County, and upon ſudden 
furprizals People could not fo readily tlock together for their joynt defence, 
| Aaa 2 they 
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they obtained an A& of Parliament to give them power to fortifie the 
Sea-coaſts according to the dire&tion ot the Sheriff and Juſtices of the 


Peace. 


Laſtly, Wars once begun, muſt be maintained at the charge of the un- 
dertakers. If they be the Kings own Wars, he muſt maintain them out of 
his own Treaſury, till the benefit of them do prove to the common good ; 
and in ſuch caſes the charges have been ſometimes provided before the 
work, by A& of Parliament, and fometimes after. 


Henry the Seventh, and Henry the Eighth, both of them at their ſeve- 
ral times went to Boloigne with their Armies. Zenry the Seventh with an 
intent to gain profit to himſelf by an advantagious peace; and had his ends 
therein, and was aſhamed to ask aid ot che people towards the charges of 


that War. 


Henry the Eighth went upon his own charge alſo with his Army, tru- 
{ting to the Parliament for conſideration to be had of his employment 
( wherein his expeCtation did not fail ) and in his abſence made Queen 
Katherine General of all the Forces of Exgland in his abſence, and gave her 
power, with other five Noble Perſonages, to take up Money upon Loa, 
as occaſion ſhould require, and to give ſecurity of the fame, for the main- 
tainingand raifing of Forces, if nced ſhould require ; as is more particu- 
larly fet forth in the Patent-rolls of theſe times. Nevertheleſs, the War 
at Sea 7nfra quatuor Maria, was ever: reputed defenſive as to the Nation, 
and under the publick charge; becauſe no War could be there, bat an E- 
nemy muſt be at hand , and fo the Nation in imminent danger ; and 
therefore the maintenance of 'the Navy-Royal in ſuch caſes, was from the 
publick Treaſury. X | El 

To conclude therefore, if the Parliament and Common Law in all theſe 
Caſes of Levies of men for War, payment of Souldiers, and their deport- 
ment, in caſes of Fortifications, and of maintenance of Wars at Sea, and 


the deportment of ſuch as are employed therein ; I fay, if they give the 


Law, and carry the Supream Directory, then certainly the Law rules in 
that, which ſeems moſt lawleſs; artd though Kings may be chief Com- 


manders, yet they are not the chief Rulers. 


—_—_—— 


C H A ÞP. XXXIIL 
Of the Peace. 


Eace and War originally depend upon the fame power, becauſe they 
relate each to other, as the end to-the means; and receive motion 
from one and the fame Fountain of Law, -that ruleth -both in Peace and 
War. It is very true, that ſeveral Ages hitherto have been troubled with 


arbitrary Exhalations ; and-theſe\very times whereof we now treat, are 


not altogether clear from fuch:an air. Two Kings\we have at once in 
view, both of - them of  an-elate ſpirit; one working mere cloſely by cun- 
ning, the other more openly by Conynand, yet neither- of them preten- 
ding ſo high as to do all, or. be all in'all: »Peacecduited more with-FHenry 


the Seventh, than with his Son, who-delighted to be :accounted- terrible, 


rather 
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rather than good; yet both of them were glad enough to be at peace at 
home, and were induſtrions to that end, though by ſeveral mcans. Fen- 
ry the Seventh pretended Fu/tice and Peace, ( a welcome news to a peo- 
ple that formerly accounted nothing theirs but by the leave of the Soul- 
dier ) and therefore ſets upon the Reformation of the Sheriffs Courts, in 1 
the entring of Plaints, and making of Farzes ſuitable to that preſent time, * 
wherein men of Eſtates were very ſcarce, and much of the Riches of the 
Nation evaporated into the Wars both Civil and Foreign. Although the 
combing of that order concerning Furies in the ſucceeding times of 
opulency, hath brought theſe Courts into contempt, and made way there- 
by for the Kings Courts to ſwell in Glory, and toadvance Prerogative e- 
ven above it ſelf. | 


Secondly, he reforms Goals, as well in their number as their uſe. Du- 
ring the Civil Wars, every 'ſmall party of men that could get a ſtrong 
place, made the fame not onely a Caſtle, but a Goal, and uſually im- 
priſoned and ranſomed at their own pleaſure. For remedy whereof, 19H. 7. c.ic. 
Henry the Seventh reſtores all Goals to the Sheriffs, ſaving ſuch as hold 
by Inheritance ; and gives power to two Juſtices of the Peace, one being 
of the Quorum, to take Bail in caſes bailable, and Recognizances of the 
Peace, to be certified at the next Seſſions or Goal delivery. 


wo W9 
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Thirdly, both Kings concur in providing againſt ſuch diſorders, as more 
immedaately did trench upon the publick Peace, and reached at the Crown 
it ſelf, by labouring to prevent by ſevere puniſhing ; and laſtly, by regu- 
lating the proceedings of Judicature in ſuch caſes. | Ds 


Theſe diforders were two ; inordinate wearing of Lverzes, and un- 
lawful Aſſemblies : The firſt being in nature of unlawful aſſembly of minds 
and ſpirits of men; the ſecond, _ bodies and perſons. Both theſe had 
formerly been provided againſt ; but the Judges of the Common Law, 
unto whoſe Cognizance theſe Crim@ were holden, did- reſtrain their pu- 
niſhments tothe rule of the Common Law , then thought to be too ta- 
cileand mean for difordersthat did flie at fo high a pitch; and therefore 
they are reduced before a higher Tribunal, as matter of State, as hath 
been already mentioned. The ſeverity of puniſhment conſiſted not fo 3:7: © 3: 
much in aggravating the Pain , as the Crime ; matters of injury being 
made Felonies,and thoſe 7Treaſons. | 

This Crime of Treaſon , at firſt it concerned matters a&ted againſt the 
Nation; afterwards it reached to matters aGted againſt the King ; now 
it reacheth even to the very thoughts and imaginations of the heart ; 
not onely of bodily harm to the King, but of the Queen, or their Heirs 25 H-8. c: 13. 
apparent, or tending to deprive them of their Title or Name of Royal 
Eſtate. This Crime was formerly made but Felony by Henry the Se- ; n. 7.c. 13. 
venth, and then onely extended to ſuch offence committed by one of the | 
Kings Houſhold againſt the Perſon of the King , or a Lord, or any of 
the Cound, Steward, Treaſurer, or Controller ; fo as the Perſon of the 
Queen was'not then in the caſe, and yet then newly Crowned , and at 
that inſtant bearing in her Womb the Royal Seed, which was then the 
onely earneſt of the ſtability. and glory of England ; and therefore it is 
a ſubje&- of wonderment, unleſs it were out of extremity of Jealouſie, 
leſt he ſhould ſeem to-make too great account of her Title, and thereby 
difparage his own. And then is 1t a piece of wit, but not without _ 

| neſs ; 
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neſs; for hethat is jealous of the ſlightings of other men, ſhews himſelf 
unreſolved in his own pretenſions. Now Hezry the: Eighth not onely 
raiſed the price, but added to the thing; and not onely putteth the Queen, 
but the Prince or Heir apparent into the Caſe , making the fame 7rea- 


ſon. So as it implieth, that Engliſh Allegiance tieth the Subje&t, not 


28 H. 8, C, 18. 


3 H.7.c-2, 

1 H.7.C.I. 
22 H.8.C. II. 
21H.8. © 9. 


onely to the ſafety of the Perſon of the King, but alſo to the Queen and 
Heir apparent ; otherwiſe the offence is made and declared 7reaſon a- 


inſt the King. 
gain g _ 


Secondly, The Eleftion of the Object is to be conſidered : for whether 
the one or other Statute be obſerved, it will appear, that although the 
King was the next object expreſſed, yet a further was intended ; and that 
the Crime is not intended, in _— of his »atural Capacity as a man, but 
of his politick Capacity, and in relation to the Common good of the Na- 
tion. And this is evident, not onely from the ſeveral Prefaces of the 
Laws, but alſo from the manner of Elef4ion, whereby the Title of Heir 
apparent is taken up , and not the Eldeſt Son or Daughter , or theſe, and 
not the other Children, all which are equally dearly beloved in natural 


regard. 


Thirdly, Though at the Common Law Treaſon be properly a Crime 
againſt Alegjance, yet as in Caſes of Felony crimes may be by the Sta- 
tute made as Treaſon, which at the Common Law are not againſt the 
Legiance of an Engliſh man ; for this remaineth ever one and the fame : 
but one and the ſame fat may be made Treaſon, and unmade, by the Sta- 
tute-law, as befel this Law of Henry the Eighth, by a Law within twen- 
ty years after ; like asalſo in former times ,. one and the fame fa& hath 
many times received the like meaſure. Other 7reaſoxs beſides theſe al- 
ready mentioned,were by Henry the Eighth created ; as Marriage with 
any of the Kings Siſters, Daughters or Aunts of the Father's ſide, or the 
Daughters of his Brethren or Siſters, without conſent firſt had of the 
King : Counterfeiting currant Mongy, not of the Kings Coynage , was 
likewiſe made Treaſon by Henry the Seventh , who was well ſeen in that 
Myſtery or Money-trade : and the like alſo became of Counterfeitures of 


the Kings Privy Signet and Sign Manual. 
And laſtly, that horrid trick of Poyſoning was reduced to this Catego- 


ry, rather that the Penalty might be more terrible in the Death ( which 


was by boyling ) than for any TinEture in the Nature of the Crime, or 
12 any Forfeiture of Eſtate. . 


The policy of theſe times thus irritated againſt Zreaſon, had proved 
very irregular, if the fame had not been as rigid in caſes of Felony. Di- 
vers new ones of that kind are alſo dubbed ; amongſt which Conjuration 
or Witchcraft comes firſt ; an old Felony in the Saxons time , but ſince 
had gotten its Clergie, now well-nigh for the ſpace of Five hundred years, 
and they it ; ſo as it never walked abroad amongſt the Laity, but un- 
der the favour of the Cloiſtered people ; nor ever came before the Civil 
Power, till now Henry the Eighth brought it forth into its own ancient 
and proper Regiment. . Other crimes, being thoſe of the feaſon,are made 
into the ſame degree : Such as were taking of Women into Captivity ; 
unlawful Huntings with diſguiſes ; malicious breaking of the Dikes and 
Banks in Marſhland ; Servants embezzelling their Maſters Goods to the 
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value of Forty ſhillings or upward, which (beſides that of Zerefie, where- 
of formerly ) though of a new ſtamp, yet of fo _ a conſtitution, 
that they remain unto this day under the fame brand. * | 
But let the Laws be never ſo ſevere, if they have not free liberty ta 
walk at large, they are ſoon ghoſtleſs ; and therefore theſe two Kings, e- 
ſpecally the later, gained that Honour above their Predeceſlors, that they 
gave the Law a free and full ſcope over all perſons but themſelves and 
their Aſſignees, and in all places. Firſt, . concerning places, every one 
knows the Notion, but few conſidered the extent of Sanfaary ground in 
England, that could ſanfifie any crime or criminal perſon in ſuch man- 
ner, that though the eye of Juſtice could ſee, yet the hand of Juſtice 
could never reach them, till Z7exry the Eighth plundred them of all their 
San#ity, and madeall places common. Soas no Treaſon could hide it ſelf, 
but where the Aft of Parliament did appoint,” and tfirned their names ,;,, . _. ; 
from Sanftuaries to priviledged places. The ſan#ity of the perſon was 27 H. 8. c.1s: 


yet more miſchievous and hard to be reformed ; it had been often attem- 32 #8: ©: 22: 


pted before theſe times,with little ſucceſs. Henry the Seventh gained ſome 
ground herein beyond his Anceſtors ; the Delinquent might have his 

Clergjie once, but not the ſecond time , ( though he fled to the horns of 

the Altar) and was ever after known by a brand in the hand. Thus far ,. ..,. 
' did Heyry the Seventh go, and would have done more, even as far as un- 

to thoſe in Holy Orders. But Henry the Eighth coming on, in point of 

Treaſon, made all perſons common, without reſpect of their Orders or 2, n.s. c.r. 
Profeſſion. Death makes an equal end of all. In caſes of Murther, Rob- ,.s. c. 12. 
bery, Burning of Houſes; Felonies done in holy Ground, High-way, or 
Dwelling-houſe ; refuſal of Trial; peremptory challenge of above twen- 25 H- 8: c- 3; 
| o of the Pannel ; Servants embezzelling their Maſters Goods in value 

Forty ſhillings, or upwards ;.in all theſe Caſes no Clergie could be allour- 

ed, but to perſons in Zoly Orders, and thoſe alſo to be perpetually,impris 23 8. s. c. r. 
ſoned in the Ordigaries Priſon. And yet this exception held not long in 

force, but theſe men alſo were equally wrapped up in the famie courſe, to 

have their Clergze, and indure the brand even as other men. 32 H.8.c. 3; 


Two difficulties yet remain , which hindred the execution of the 
og againft Treaſon. One, concerning the Place ; the other, the Per- 
on. TEN 
The Place many times of the plotting and beginning of the 7reaſos 
befalleth to be without the walk of the Kings Writ; in which Cate by 

the Common Law it cannot be inquired or tried : or it may be, that the 

men of the place be generally difaffe&ted , and then no hope of finding 


out the matter. In ſuch-Cafes therefore it is provided, that be the crime 22. 8. c. 5; 
wherefoever the Delinquent will, it ſhall nevertheleſs be inquired , and 33-8: c.22. 


tried where che King will. = 
The Peyſon of the Delinquent alſo many times'changed its condition ; 
it might be ſober at the time of the Delinquency, and afterwards upon 
diſcovery prove Luxatick, and thereby avoid the Trial ; this, whether in 
5elt or earneſt, by a Statute is made all one; and it is ordained, That in 35 H-8. c.2; 
cafe the Fatt be confeſſed by the Delinquent before the Lords .of the Council, 
at fuch time as the party accuſed was of ſound mind, and the ſame be atte- 
fted under the hands of four of thoſe Lords, the ſame ſhall be a good ground 
to proceed th inquifition before Commiſſioners ; . and the ſame being frail try . 


the Delinquent without anſwer or appearance, ſaping unto Barons their Trial 
by their Peers. And thus however in their Fits, the Will of, the Perſons 
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of theſe Kings wastoo hardy for the Kings to manage according to xule, 


yet the Law {till in Title kept the Saddle, held the Reins, and remaineth 
the chief Arbitrator unto every man. 
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CHAP. TxXXIWV. 


Of the general Government ef Edward the Sixth, Queen Mary, 
and Queen Elizabeth. 


\ A TE are at length come within ſight of therſhore, where finding the 
Currents various and ſwift, and the Waves rough, I ſhall firſt 

make my courſe through them ſeverally , and then ſhall bring up the 

general Account of the Reigns of One King and Three Governours. 


The King was a Youth of about Ten years old, yet was older than he 
ſeemed by Eleven years ; for he had all the Ammunition of a wiſe King, 
and in one reſpect, keyond all his Predeceſſors, that made him King in- 
deed, By the Grace of God. He was the onely Son of Zexary the Eighth ; 
yet that was not all his Title, he keing the firſt Preſident in the point of 
a young Son, and two elder Daughters by, ſeveral venters; tne eldeſt of 
whom was now thirty years old, able enough to ſettle the Government 
of a diſtrated Nation; and the Son ſo young, as by an ACt of Barlia- 
ment, he was diſabled to ſettle any Government at all, till he ſhould paſs 
the Fifteenth year of his Reign. But the thing was ſetled in the life-time 
of his Father, whoſe laſt Will, though it ſpeak the choce, yet the: Parlia- 
ment made the Election, and declared it. The condition of this King's 
Perſon was every way tender ; born and ſuſtained by extraordinary 
means ; which could never make his days many, or Reign long. His 
ſpirit was ſoft and traftable, a dangerous temper in an ill air ; -but being 
fixed by a higher principle than nature yielded hun, and the ſame beau- 
tifted with excellent endowments of Nature, and Arts, and Tongues, he 
out-went all the Kings in his time of the Chriſtian world. His Predecel- 


ors provided Apparel and ViEtual to this Nation, but he Education ; and 


thereby fitted it to overcome a fiery Trial , which fcon tollowed his de- 


' parture. 


The Model of lis Government was as tender as himſelf, ſcarce indu- 
ring to ſee his Funeral ; ready for every change, ſubje& to tumults and 
ReLellions; an old trick that ever attends the beginning of Reformation, 
like the Wind the Sun-riſing. The- diverſity of Intereſts in the Great 
men, eſpecially in point of Religion, for the moſt part firſt ſet theſe in- 
to motion ; for ſome of them had been ſo long maintained by the Romi/þ 
Law, that they could never endure the Goſfel : and yet the different In- 
tereſts in matters of State made the greater noiſe. All was under a pro- 
tector fitly compoſed to the Kings mind, but ill matched with rugged, 
humorous, aſpiring minds ; whereof one that ſhould have keen the Prote- 
ctors great Friend, became his fatal Enemy ; and though he were his Bro- 
ther, to prejudice his Intereſt, pawned his own blood. The other, which 
was the Duke of - Northumberland, had his will, but miſſed his end. : for 
having removed the Protettor out of the way, and gotten the chiefpow- 


er about the King, yet could he not hold long what he had gotten; for 


the King himſelt, after Sixteen months decaying, went into another 
| Ws Lee BY World- 
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world, and left the Duke to ſtand or fall before ſome other Power ; which 
came to paſs upon the entry of the next Succeſſor. 

The greateſt trouble of his Government aroſe from the proſecution of 
a deſign of his Grandfather, Zenry the Seventh, for the uniting of the 
two Crowns of England and Scotland by marriage, and ſetling an cndu- 
ring Peace within this Iſle : and unto this Work all were Aiders in both 
Nations, but the Enemies of both. But God's ways are not as Man's ; it 
is a rare Example, to find out one Marriage that did ever thrive to this 
cad. England meaned well, in proftering Love ; but the Wooing was ill- 
favouredly carried on, by ſo much Bloud. | 


Laſtly, As the Government was now tender, ſo was it carried with 
much compliance with the People : which ever gives occaſion to ſuch of 
them that are irregular, to be more; and ſuch as are well governed, to 
be leſs ; becaufe, though pleaſing it be, yet it is with leſs awe and ſpirit : 
which renders their obedience, at the beſt, but careleſs and idle; unlcis 
ſuch as are very conſciencious be the more careful over their own ways, by 
how much their Superieurs are the leſs. | 


] OT thus was Queen Mary, but (like a Spaniard) ſhe over-ruled Q. Mary: 
N all Relations and Engagements by Deſign : ſhe was about Forty 

years old, and yet unmarried, when ſhe came to the Throne ; it way 

feem ſhe wanted a mind to that courſe of life, from natural abſtinency, or | 
was loath to adventure her Feature ( which was not excellent ) to the Thuan, vol.r; 
Cenſure of any Prince of as high degree as ſhe held her ſelf to be ; or lib. :3. 

her 'value was not known : fo as to perſons of meaner Intereſts, ſhe might 

ſeem too much above ; and to thoſe of greater, too much beneath. Or 

poſſibly her Father was loath to let the world know her Title to the 

Crown, till needs muſt ; or to raiſe up a Title for another man, fo long as 

he had hope of a Son of his own to ſucceed him ; and yet had formeriy 

deſigned her for a Wife to Charles the Fifth, and afterwards to the Daut- 7hvan. vol.c. 

. Phine of France. Or it may be her ſelf had ſet a command of her ſelf, lib. :. ; 
not to change her Eſtate, till ſhe faw the courſe of the Crown either to | 
or fro. However, the time is now come, that ſhe muſt marry, or ad- 
venture her Womanhood upon an uncertain and troubleſome ſtate of 
Afairs. She liked . the Lord Coxrtnee above the Prince of Spain, but 
fearcd he would not deſign with her. She held him not unmeet for her 
degree: for ſhe feared he was good enough for her Siſter, that then alſo 
had the Title of a Kingdom waiting ſo nigh her perſon, as ſhe was an - 
ObjeCt of Hope to her Friends, and Fear to her Enemies. And yet Queen 
Mary married the Prince of Spain - It may be it ran in the Bloud, to 
marry into their own Bloud ; or rather, ſhe was thereto led by reaſon of 
State, partly to enable her with greater ſecurity in the reſetling of her 
Kingdom in the Popiſh Religion, wherein ſhe knew ſhe had to do with 

a People not ecafie to be reduced, where Conſcience pretended Reluan- v 1 
cy ; and partly to aſſure her Dominion againſt the Out-works of the | 
French and Scotiſh deſigns. And fo ſhe yielded up the Supremacy of her 
Perſon to the Prince of Spair, but ( thanks to the Nobility ) the* Su. 
premacy of the Kingdom was reſerved to her own uſe : for it was once 
in her purpaſe to have given up all to the man, rather than to miſs of the 
man. And yet their condition was not much comfortable to either : 
The Peoples diſlike of the Match ſounded fo loud abroad, that when the 
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Prince was to come over, the Emperour his Father demanded fifty Pled- 
ces for his Sons ſafety during his abode in this Land ; which was alſo de- 
nied. When he was come over, the Exgiiſh tear the Spaniſh Tyranny ; 
and the Spaniſh, the old' Saxon entertainment of the Daxes. So both 
lie at their cloſe guards; as after ſome tune the King and Queen did no 
leſs : for the Queen was either never earneſt in her affe&tion, or now 
much leſs ; finding his Body diſeaſed, and his Mind lingering after un- 
lawful game. On the other ſide, the King not finding that content in 
her Perion ( eſpecially after her ſuppoſed Conception ) that he expected, 
looked to his own Intereſt apart from hers, and thereby taught her to do 
the like. And this ſhe thought coſt EZgland the loſs of Callis, and he 
Spain the loſs of many advantages that might have been obtained, and 
was expected from this ConjugCtion. Thus by the ſeveral Intereſts be- 
tween the King Regnant and the Queen Regent, the Government of Eng- 
land became like a Knot diſſolving, neither taſt nor looſe. 

Towards the People the might well be reſerved, if not rigid : for ſhe 
knew her entry was not very acceptable, though accepted ; and that her 
ſign was contrary to her Engagements : and therefore it was vain to 
think to pleaſe her ſelf, and pleaſure them. Nor did ſhe much buſic her 
thoughts therewith: that abominated trick of /mpoſt upon Merchandize ſhe 
brought into faſhion, which had by many publick Acts been damned for 
the ſpace of two hundred years. This was done without either ſhame or 


fear : for if the People turned head, ſhe knew ſhe had a good reſerve from 


Spain ; and the People might very well confider of that, though for her 
part. ſhe deſired not much to improve that Foreign Intereſt ; becauſe ſhe 
might well ſee that Spain deſigned to keep England 1o far beneath, that 
France might not pet above : And that Phzlip neither loved the donble 
Crown of Emgland, no, nor the Triple Crown at Rome, otherwiſe than in 
order to that of Spazy. : 

' This diſtance between her and her King, wrought her to a more nigh 
dependency upon her Council and E»g/iſh Nobility ; and fo became leſs 
diſcerned in her Government ; although queſtionlets ſhe did much, and 
wanted not Wiſdom or Courage to have done more, but that ſhe was not 
wholly her own Woman. All men do agree that ſhe was devout in her 
kind of Profeſſion, and therein as deeply engaged as her Brother Edward 
had been in his; though it may be he out of tenderneſs of Conſcience, 
but ſhe out of a Spaniſh kind of gravity, that endures not change: and 
whereunto ſhe was well aided by her Clergie, who were her beloved for 
her Mothers fake; and now alſo ſo much the more fowre, by how much 
the nigher to the bottom. It is the leſs wonder therefore, it the Zeal of 


theſe times burnt into a flame, that at length conſumed even thoſe thar 


kindled it. In one thing more, above all the reſt, ſhe aCted the part of her 
Sex, rather than that of her Place ; and the fame contrary to the advice of 
her Ghoſtly Fathers, and all Rules of Policy , and the Agreement be- 
tween her King and ſelf upon Marriage ; which was the engaging of Exg- 
land in the War at St. Qujntins, againſt the French, contrary to the Natio- 
nal League formerly made. Nevertheleſs, the Iſſue was but ſuitable : for 
though the Eng/;ſh obtained their part of the Honour of that day, yet in 
the conſequence they loſt Ca/is, the laſt foot that the Eng/zſh had in France ; 
henceforth Exgland muſt be content with a bare Title. As this was de- 
ſerved, ſo was it alſo reſerved by the Queen, to make the world believe 
that ſhe dicd for grief therefore as a Mother of her Country ; although her 


bodily Diſcaſe, contrafted by a Conception, ' wherein ſhe beguiled _ 
r 
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her ſelf and the world, concurred thereto. In ſum, the worſt that can be 
faid of her, is this , That fhe was ill-principled'; and the beſt, That ſhe ated 
according to her Principles : And fo lived an uncomfortable Life, thaped a 
bloudy Reign, and had but a dim Concluſion. 


— 


The Night was now ſpent, and Queen E/:zabeth, like the Morning-Star, 5, r1;. 1. 
riſin i the —_—_ forth By benignant Influence of borh Nu. Pre- OY 
deceſſors, and many ways excelled them both. She was begotten in a 
heat againſt Rome, wherein -alſo ſhe was born and trained up by her Fa 
ther and Brother Edward's Order ; and faw cnough in her Siſters courſe,to 
confirm her therein : for Queen Mary was not very Catholick in her 
Throne, though ſhe was in her Oratory. Nevertheleſs, Queen Eliza- 
beth's courſe hereunto was very ſtrange, and might ſeem in outward re- 
ſpects to lead her quite wide : for her youth was under a continual yoke; 
her Mother dead whiles ſhe was at the breaſt ; her Father owning her no 
' further than as his Child born of a rebellious woman, never intending her 
for the Crown, ſo long as any hope was left- of any other. With her 
age the Yoke grew more heavy ; her Brother Edward being but of the 
half-bloud, except in point of Religion, might reſpect her at a diſtance 
beyond his Mothers Family. But this laſted not long ; her Siſter Mary 
comes next, of a ſtranger bloud to her than her Brother was ; looking 
ever back upon her as one too nigh her heel, and more ready to tread up- 
on her Train than ſupport it. The difference in Religion between them 
two, added yet further Leven ; and this occaſioned trom her Siſter to 
her, many ſowre refle&tions, bitter words, harſh uſage, concluding with 
Impriſonment, and net without danger of Death. All which Queen E- 
lizabeth faw well, made the lefs noiſe in Religion, walked warily, and re- 
ſolved with patience to endure the brunt : For ſhe might perceive by her 
Father's Will, -that her way to the Crown, if ever ſhe arrived at the end, 
muſt be through a Field of Bloud ; and though ſhe knew her change of 
Religion might make the way more plain, yet God kept her in a patient 
waiting, until the ſet time was come. Thus paſſing over her Minority 
with little experience of youthful Pleaſures, ſhe had the happineſs to have 
the leſs ſenſe of youthful Luſts ; which meeting with natural Endow- 
ments of the larger ſize, rendred her the goodlieſt Mirrour of a Queen Re- 
gent that ever the Sun ſhone upon ;God adding thereto both Honour and 
Continuance, above all that ever fate in that Throne. Her entrance was 
with more joy to others than her ſelt; for ſhe kept her pace as treading a-_ 
mongſt Thorns, and was ſtill ſomewhat reſerved, even in matters of Re- 
ligion, though ſhe was known to be devout. She had obſerved, that the 
haſty pace, both of her Brother and Siſter, brought early Troubles,before 
either of them were well ſetled in their Thrane. And therefore whereas 
her Siſter firſt ſet up the Maſs, and then endeavoured to ſettle it by Diſ- 
putes, ſhe contrarily firſt cauſed the point to be debated, and thereby gai- 
ned liking to lay it aſide. It is true, the Moderatorſhip in that Diſpute, 
was impoſed upon a Lay-man (as their term is) but his work being to hold 
the Diſputants to order in debate, and not to determine the point in Con- 
troverſie (which thing was left to the Auditory) might therefore more ra- 
tionally be done by him, than cenfured by an Hiſtorian, that ſhall under- 
take to judge them all. | | 

The firſt ſtep thus made, one made way for another, till the whole be- 
came levened. Her —_— againſt Oppoſers were with much leni- 
ty, rather overlooking, than loo a___ and ſuch as ſtood more direatly 
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in her Path, ſhe would rather ſet aſide than trample down ; artftl be fair 

toall- (- without reſpect to difference of Religion ) that would be fair to 

Forcat. db& her. Much of her happineſs depended upon EleCtion of her Council, 

Gal. unp. 1.7% more in obſerving their advice; that whether ſhe did rule, or were ruled, 

or did rule by being ruled, right deſerve ſome conſideration. This ſhe 

did, to give fatisfaction to ſuch as took prejudice at her Sex, rather than 

out of any ſenſe of imbedality in her own Intellectaals : for therein ſhe 

equalled the beſt of her Predeceſſors, and in learned Endowments ex- 

ceeded them all. Generally ihe was of a publick mind, if not popular ; 

the loved to be ſeen of the People, and yet kept her diſtance. Her Sex 

Quine, lib.i. taught her to-uſe het Tongue much, and. her Education to uſe it well 

cap. ul. and wiſely: That, with a reſerved Carriage, was her Scepter, winning 

thereby Applauſe from the inferiour fort, and Awe from the greater. A 

wiſe man that was an Eye-witneſs of many of her Actions, and of thoſe 

that ſucceeded her, many times hath faid, That a Courtier might make a 

better Meal of one good Look from her, than of a Gift from ſome other King. 

Another Felicity ſhe had beyond others of her place; She loved not to be 

tied, but would be knit unto her People. To them ſhe committed her 

confidence under God, and they to her their chieteſt Treaſure on Earth, 

viz, Their hearts to her Parliament, which was the moſt conſiderable 

Party that ſhe had to deal with. She could perſonate Majeſty equal to - 

any Emperour ; and adviſe, commend, yea, and chide if ſhe faw occa- 

ſion: And yet ever had a trick to come off with a kind Concluſion, 

without blur of Honour. So as of thirteen Parliaments called during 

her Reign, not one became abortive by unkindneſs ; and yet not any one 

of them paſſed without Sab/idy granted by the People, but one wherein 

$ none was deſired. And ſometimes the Aid was fo liberal, that ſhe refu- 

: Bodin.rep.1.6, {ed the one half, and thanked the People for the remnant ; a Courteſie 

q that rang loud abroad, to the ſhame of other Princes. ' She would often 

mention her Prerogative, and yet not hold her ſelf wiſe enough, either to 

interrupt the Judges in their way, nor the Biſhops in theirs : Albeit, ſhe 

ſpared not alſo, as the faw occaſion, to check the beſt of them for their 

Irregularities. She had noBeloved, yet entertained Favourites at a chea- 

per rate, and in better order, than Kings uſe to do. For ſhe had a prefer:- 

ment within her power beyond the reach of them all, and Paſſion alſo 

ſoon at command, or rather ſometimes beyond command ; yet it calmly 

taken,it ever proved good for that Party (that ſuffered) in the concluſion. 

However, her love ſhe held under her own power, and therein excelled 

her Forefathers. She had the Precedent of her Siſter ( that adventured 

upon a Prince for her Bed, and miſſed what ſhe expected, and loſt what 

ſhe had) and thereby learned to call into queſtion the poſiibility for her to 

gain the private Contentments of a married Life, and therewith maintain 

her publick Intereſt in the Kingdom ; and therefore reſolved rather to 

ſit alone, than to ſit below ; and to refuſe the help of any Conſort, ra- 

ther than to part with any one jot of her Intereſt in the People. So ſhe 

remained above the People and her ſelf, and thereby enjoyed both. But 

Cuſtom in Government growing, together with Infirmities of Age, 

made her Regency taſte ſomewhat flale and ſpiritleſs, and gave occaſign 

to mens minds to wander after the next Succeſſor. Before ſhe had beefi \ 

nine years Queen, this ſcrutiny was once begun ; but: it received a fair % 

anſwer of delay, becauſe it was then taken as done in love : now the ap- 

prehenſions hereof,according to her age, are more fad ; . ſhe thinks them 

weary of her, and thereupon ſhe is weary of her ſelf and them. She ſup- 

poſes 


- _—_— — 
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poſes ſhe can no longer give them content ; the Lords have the power, 
they will not be ruled : and ſuch like dark thoughts working upon an a- 
ged body, weakned with other infirmities, waſted her ſpirits, and haſtned 
a concluſion unto a weary life, her ſelf not unwilling herewith, and her 
Courtiers leſs ; who expeCting more from Succeſſors than they find, lived 
to diſ-defire and unwiſh their former choice, by late repentance. Thus 
making the ending of her days,the renewing of her Reign in the hearts of 
all that obſerved her alive, or conſider her (now dead) in the written Re- 
giſters of her Fame. 
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C H A P. XXXV. 
Of the Supreme Power during theſe Times. 


gf i; HE Supreme Power , but erewhile monſtraus in the two former 
Kings times for Greatneſs, now ſuffers as great a diminution, 0- 
ver-ſhadowed by Zufancy, Womanhood, and Coverture ; and gives the Peo- 
ple breath to beware tor the future, Ne potentes fi nocere velint non poſſent. 
Nevertheleſs, the loſs was onely of the Hydropical humour, and the Go- 
vernment came forth more clearly like it ſelf. In the point of Trfancy, 
Edward the Sixth bears it forth, being the ſeventh Preſtdent of Infancy 
ruling under Proteorſhip ſince the Norman times; yet beyond all the 
reſt in managing his Supremacy in Church-matters, which none of them 
all did ever engage upon before him. - | 

Engliſh Prerogative and Supremacy, are Notions of a ſublime nature; 
and commonly looked upon as the Holy Mount at the delivery of the 
Law, at a great diſtance, for fear of death or undoing ; andyet it is ſuch a 
thing as a child may handle without hurt done either ta the Eſtates, Per- 
ſons, or Conſciences ofany man; becauſe it is preſuppoſed he does nothing 
bat what the Law firſt diftates by his Council unto him. There is then 
no fancy in the Crown, though in the Perſon, becauſe the wiſdom of the 
Crown is not intended to reſtin one Perſon, but in the Counſels of many, 
| Who are equally wiſe, whether the Perſon of the King be old or young. 
And the Statutes made by Hexry the Eighth, by which this King had pow- 28 x. 8. c.17. 
er by his Letters-patents, after the age of 24 yeazs, to adnul any At of 
Parliament made by him before that time, was not grounded either upon 
Principles of Law, or general Reaſonof State; but upon ſome particular 
circumſtances of the ſtate of the Afﬀairs, as then they ſtood : and there- 
fore is this power limited onely to ſuch Heirs or Aſſignees of Hexry the 
Eighth, ro whom the Crown ſhall come by his appointment. Nor did it 
ever thrive to that deſired end whereto it was intended : for upon the en- 
try of Edward the Sixth, the Councils changed, and the Parliament took r E.s.c.r2. 
this Statute away, as ſcandalous to the Fundamental Government of 
the Nation, and inſtead of the power of Adnulling, allowed of the power | 
of Repealing ; yet ſo, as until fuch time of Repeal, the faid Statutes, and = 
all Acts thereupon done, ſhall-for ever be deemed warrantable and good. 
This was -too much, but that the Times were yet in Zquilibrio, and 
men were loath to part with their Intereſts, which they did hang upon 
that Power of Reſerve, unto the King's Letters-patents. Yet in that | 
the Power is limited, not onely in regard ef the manner and time, but of $i 
the perſons, and alſo of the Statutes that are to be repealed : it is ſufficient | 
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to vindicate the nature of this Prerogative (if ſuch it were ) to be no 
ways ipherent , but acquired by Conceſſion. But as touching the Le- 
giſlative Power, they would not truſt it in the leaſt manner to any other 
King. | | 

The Parliament had crowned Proclamations at the inſtanee of Zenry 
the Eighth, with that Royal Title of Laws, in manner as formerly hath 


been noted. Now all Intereſts, both of the Popiſh, and of the reformed 


parties of this Nation,are againſt it ; the former,becauſe they ſaw the King's 
preſent way to be againſt them; and both it and the latter,becauſe the thing 
it ſelf was abominable unto the Liberties of.the people, and therefore it is 
ſoon taken away by Repeal, and the Legiſlative Power is wholly re-aſſu- 
med to themſelves, as formerly. For though in matters Eccleſiaſtical, 
the Power of the Crown might ſeem to be more pre-eminent in regard 
of the Supremacy, and ſome particular powers in making Biſhops by E- 
lection without Conge Teſlire; yet did the Parliament neither yield or 
acknowledge any Legiſlative power to be in the Crown thereby, but pro- 
cceded on 1n that way of the thirty and two Commiſſioners formerly 
agreed upon by them, in the time of the _ Father. Thus the King, 
though an Infant, was a gainer, and the Crown nevertheleſs ſtill the 
lame. : 


Secondly, That Crown that may be worn by an Infant, may much 
rather be worn by a Woman,whoſe natural endowments do far exceed the 
other, and are not inferiour unto the moſt of men. Of this we have 
two Examples in theſe times, Queen'Mary and Queen Elizabeth , of ſe- 
veral profeſſions in matters of Reſigion, and liable to exceptions in re- 
gard of their Sex, by men of the counter-profeſſion on both ſides; yet 
both upheld the Honour of the. Crown , though therein the one more 
eſpecially, being neither ingaged in the Roman Cauſe, nor in the Eſtate 
of Marriage, as the other was. This was Queen Elizabeth, in perſon 
a Woman, but in mind endowed with all the perte&ions of a man : ſhe 
could not endure to abate one hairs breadth of her State ; and yet upon 
the ſole regard of her Sex, ſhe ſubmitted her Title of Supremacy, to a 
more moderate name of Supream Governour , whereas her Father would 
be called Supream Head ; as if it were not onely hazardous, but hideous 
for a Woman to be Supream Head of the Church. And for this cauſe 
would ſhe not receive that Statute made by her Father, and continued by 
her Brother Edward the Sixth, and repealed by her Siſter Queen Mary. 
Nevertheleſs ſuch as ſhe was , ſhe had all ſuch Juriſdictions, Priviledges, 
Superiorities, and Pre-eminencies , Spiritual or Eccleſiaſtical , as by any 
Eccleſiaſtical Power or Authority — had been, or might be law- 
fully exerciſed for viſitation of the Eccleſiaſtical State and Perſons, and 
for Reformation, Order, and Correftion of the fame, and all manner of 
Errours, Hereſfies, Schiſms, Abuſes, Offences, Contempts, and Enormi- 
ties. She had therefore neither abſolute Empire , nor abſolute Juriſdi- 
ction over the Churches; neither power to make, declare, alter, or repeal 
any Law ; neither did ſhe ever exerciſe any ſuch power but onely by A& 
of Parliament. She had a Power over Ceremonies in the Worſhip of 
God, which was given her by the Parliament to execute by advice, and 
therefore was limited ; as alſo was all the remainder of her Power in Ju- 


rifdiction Eccleſiaſtical. For ſhe could do nothing in her own perſon, 


but by Commiſſion ; and theſe Commiſſioners muſt be Natives and De- 


nizons, not Foreigners; and the fame to þe but in certain Caſes, and with 
\ | certain 
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certam Proceſs. Some Caſes of Ecelefiaſtical Cognizance were referred ' og C.12» 
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to Trial at the Common Law, viz. Such as concerned the publick Wor- 
ſhip of God in cafes of Forfeiture and Imprifonment. 


Laſtly, Neither had the Queen, nor her Commiſſioners, nor Biſhops; 
abſolute power over the Chxrch-Cexſures ; no Cenſure was regarded but 
Excommunication, and that no further than in order to the Writ De Ex- 
communicato capiendo ; and in all Cafes the ſame was to be regulated ac- 


cording.to the Statute in that cafe provided, or by the Common Law in ; xiz. c. 2: 


cafe of Aﬀtion. In all which we find no Jurifdiftion in Caſes Eccleſiaſtical, 
that is abſolutely ſetled in the Crown. In matters Temporal the thing is 
yet more clear ; ſhe never altered, continued, repealed, nor explained a- 
ny Law, otherwiſe than by A& of Parliament, whereof there are mul- 
titudes of Examples in the Statutes of her Reign ; and what ſhe did by 
her Judges, was ever under Correction. A Woman ſhe was, and there- 
fore could be no Judge, much leſs in the Caſes of difference concerning 


her felf and her Crown. A Queen ſhe was, and might make Judges, but 18 Eliz. c. 2. 


ſhe muſt go according to the Law : new Judicatories ſhe could make 
none ; nor judictally make, declare, alter, or determine the power of any 
Court or Judge in cafe of difficulty, but by her Parliament. As in the 
caſes concerning the power of the Lord-Keeper, the powers of the Com- 


miſſioners of Sewers and charitable uſes, the Courts at Weſtminſter, and ; Eliz. _— 


the County-Courts, in the ſeveral Statutes concerning the fame , may 
more fully appear. - And which is yet of a meaner ſize,her Power exten- 


ded not to redrefs any inconvemience in proceſs of Errour or Delay in 43 Eliz. c. 4: 


Courts of Law, nor to reaxedy Erroursin Judgement, Fines, Recoveries, 
Attainders, or other matters of Record or Trial, whereof the Statutes 
of her timeare full, andalfo the opiniors and judgements of the Judges 
of the Common Law concurring therewith. I mention not the power 
of Life and Member, which without all contradiQtion hath ever been 
under the prote&tion of the known Law. So as upon the whole ac- 
count it will be evident, that this Queen had no abfolute Pre-eminence 
in all caſes, but either in contradiction to Foreign power , or the power 
of any particular perſon, and not in oppoſition to the joynt intereſt of 
the Repreſentative of England. | 


Queen Mary coxnes next, although a Woman as well as ſhe, yea, her 
elder Siſter and Predeceſſor, yet came ſhort of her in the point of Su- 
premacy, by a double ſubmiſſion, both unto the Law of a Husband, and 
of a Foreigri power in Caſes Eccleſiaſtical; although the fame was with 
ſuch qualifications, as it was much more in Title and Þpretence than in 
reality ; and fo in the concluſion , neither approved her ſelf to be good 
Wife, good Catholick, nor good Queeni. She could be no good Wife, be- 
cauſe ſhe was too great for her Husband within the Realm, and reſolved 
not to be without. A Catholick ſhe was, but the worſt that ever held 
her place : her Father appeared what he was, ſpake plain Ewg/iſh, and 
was eaſily diſcerned. But ſhe told the Pope a fair Tale of diſchiming 
Supremacy, and reconciling her Kingdom ; yet none of her Predeceſſors 
did go beyond her in irregularity of her proceedings. Before ever ſhe 
called Parliament, ſhe fſetled the great work of Reformation, or rather 
Deformation in the Worſhip of God , by ſingle Proclamation ; and not 
onely took away the Partttion-wall of Dodtine by the like power, but 


gave way and power to Perſecution thereupon to ariſe , before any 
| Power 
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Power or Order from the Holy See, then fo called, enabled her thereun- 
-> And atter that ſhedeclargd her felf convinced, that the ought not 
10 cxercile Fecleſiaſtical Juriſdiftion, and by her Inſtru&ions forbad the 
Bijhops to vie in their Proceſs that Clauſe of Regia Aut orita te fulcitus 
yet even theſe Inſtruftions had no other Authority than her own. , And 
nevertheleſs , ſhe ſtill inforced the Execution of all matters concerning the 
publick Worſhip of God, and Government of the Church, when as yet 
the Pope had no admittance unto his ancient claim. It is very true, that 
the Pope long ere now had madea fair offer, and the Queen had lent her 
ear; but her Train was too great to move as faſt as was. pretended ; fo as 
no meeting could be had till the Queens Marriage with Spain was paſt ; 
and ſuch as were difaffeted, found 1t was bootleſs to ſtop the Current 
of two ſuch mighty Streams of Power now joyned into one : and fo 
that unclean ſpirit returned ſeven times worſe than when he went out, 


| andtook Seifin, meerly upon Repeal of the Laws made by Zenry the 


Eighth, in the Negative, without farther Grant or Livery. For though 
an expreſs Embaſſage was ſent to Rome , to perform the folemnity of 
the ſubmiſſion ; yet the Popedied before the arrival of the Embaſſie, and 
the ſolemnity failing, left the Title of the Crown much blemiſhed, yet 
was it not wholly defaced. For if the Statutes in Zenry the Eighth, 
and Edward the Sixth's time , did but confirm the poſſeſiion, it is evi- 
dent that the repealing of thoſe Statutes took away no Right from the 
Crown, nor gave legal poſſeſſion to the Pope, that had formerly neither 
Poſſeſſion nor Right; but left him to his Remtrer , as in his ancient 


. right, or rather in his ancient wrong, Yet = or wrong, de fafto, he 


both did win and wear the Keys ſo long as the Queen lived , and fo far as 
ſhe pleaſed : for her devotion would not allow of abſolute obedience 
in that kind, nor all for Goſpel that the Pope faid or did ; but by her 
ſelf and Council, executed the powers of Supremacy of Juriſdiction in 
Church-matters, not onely in purſuance of the Papal Authority, but in 
croſſing the ſame where the Popes way croſſed her opinion ; as in the ca- 
ſes of the War between her Husband and France, and the Power Lega- 


tine of Cardinal Pool; her condemning of Doctrines and Books to be 


2 Marl.Parlia- 
MENT 2. C. I. 


Heretical by Proclamation, eſtabliſhing both Prayers and Dirges, and o- 
ther Orders of publick Worſhip ; whereof more fully in the publick Hi- 
ſtories of thoſe times, and the Queens Injun&tions upon occaſion of the 
death of Pope Fulzo, is to be ſeen. 7 

Laſtly, ſhe was no good Queen, not onely becauſe ſhe gave up the peo- 
ples Liberties in Eccleſiaſtical matters to the Foreign Juriſdiftion of Rome, 
but undertook too much therein by far upon her own account ; and in 
Civil affairs,though de jure ſhe was not inferiour to any of her Progenitors, 
yet ſhe would have itdeclared by the Parliament ; as if the conſideration 
of her Sex or Birth,had made ſome hefitation in her mund ; and when ſhe 
had made all clear,ſhe commending her ſelf thereby to the Prince of Spain, 
with her ſelf, indangered likewiſe that truſt of the Nation which ſhe had 
received, and caſt ſuch a ſhadow upon her own Supremacy, as in many 
things it is hard to be diſcerned.  .. 

Laſtly,in her whole courſe uneven; ſometimes appearing like the eldeſt 
Daughter of Zexry the Eighth, at other times like a Fee-covert, led by 
the will of her Lord aud Husband, that wanting Supremacy himſelf, ren- 
dred her thereby beneath her ſelf. | 

For firſt, ſhe married by AC of Parliament, as if ſhe were not at her 
own diſpoſing ; profeſſing as much in her ſpeech to the Loxdoxers, upon = 
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Kentiſh Rebellion. So a difference was made between the two Siſters ; 
the Marriage of the one being by advice of Parliament, and the abſtinence 
of the other againſt the ſame. Nor is the ſame altogether irrational : for 
by the one, the Government of the Nation is endangered ; and by the o- 
ther, otherwile. Y 
Secondly, by her Marriage ſhe became doubly married ; one way re- 
lating to her Perſon unto her King, the other relating to her Truſt unto 
her Council - For where a Foreign mighty King is 1o\nigh the Helm, it 
is dangerous to truſt the ſame to his Wife, without the joynt concurrence 
of the Lords. The matter in fact declared no leſs : for many times ſhe 
had ſteered quite wide, had not the Lords been more ſtiff to their Princi- 
ples than ſhe. 
The firſt year of her Marriage was Honey-moon with her ; ſhe thought 
nothing too dear for the King, and that her ſelf was but meanly married, 
unleſs her Husband were as compleat a King in her Nation, as any of her 
Predeceſlors ; although contrarily,the higher he was advanced, the meaner 
ſhe became. 
 _ Thirdly,by her Marriage ſhe adventured her Title of Supremacy of Ju- 
riddiction. ' For Philip, as King, had the Honour, Stile, and Kingly name, 
and fo had the precedency. He had to do alſo with the JurifdiCtion : for 
by the Articles of the Marriage, he was to aid the Queen in her Admin 
ſtration of the Kingdom, and maintenance of the Laws ; Writs and Com- 
miſſions paſſed under his name. Healfo fate in Parliament, voted therein, 
and joyned in the Royal Aſſet. 
Laſtly, joyned in the publication and execution of all Laws. To him 
alſo was Allegiance due ; and therctore the Crime of 7reafon was equally 
apainſt his, as the Queens Crown and Dignity. ſaving that it was reſer- 
ved to beas againſt him onely during the time of Coverture. And yet 
had the Queen left Iſſue by him, it would have been a hard adventure for 1 & 2 phil. & 
the Lawyers to have given their Opinion in that caſe, ſeeing the King had Mary, cap.1o. 
been Guardian to his Children during their Minority. 
Laſtly, the whole power and juriſdiQtion reſting in them both joyntly, 
could not enable them to make or diſſolve Courts at will,nor conclude Or: 2 Mar. Sel. 2. 
ders and DireCtions in caſes of Plea and Conveyance, nor Proceſs concern- Egon 3 
ing the fame. I ſhall ſum vupall in this one concluſion : If neither of theſe 
three had an abſolute Legiflatzve Power, either in matters concerning the 
Church or Commonwealth; no abſolute Juriſdiction,in caſe either of Life, 
Member,or Eſtate: If they neither can create,unite, or alter any Court, ei- 
ther concerning the Trial and determining the Eſtates of the People, or 
their own Revenue : If not alter or make any new Proceſs in the Courts 
of Law : If not order common Aſſurances of Lands or Eſtates ; 
And laſtly, if they have no power in determining the /4# Appeal and 
definitive Sentence in matters of Controverſie, but all muſt reſt upon the 
Sentence by Parliament, there muſt certainly.be found out a further ſenſe 
of that grand Title of Supremacy of Furiſdiftion, Power, Superiority, Pre-e- 
minence, and Authority, than by the common Vogue hath been made. 
The Title of Supremacy was firſt formed in the behalf of Fesry the 
Eighth's Claim in matters Eccleſiaſtical ; which by the Statute is explain- 
ed under theſe words of power : 7Towifit,corref, repreſs, redreſs Offences and :, y3. c. r. 
Enormities. This Power,and no otner, did Queen Elizabeth claim : wit- 5 Eliz. c. 2. 
neſs the words of the Statute in her own time. But in the framing of the 
Oath of Supremacy in her time, not onely in Cauſes Ecclefiaſtical, but Tem- 
poral, ( which never came within _ Statutes and publick As in Henry 
CC the 
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the Seventhi's time ) are inſerted ; and if any thing more was intended, 
it muſt come under the word 7hivgs, which alſo was inſerted in the faid 
Oath; and yet if the words of the Statute of Queen Elizabeth formerly 
mentioned be credited, the word Zhzvgs ought to comprehend no more 
than the word Cauſes, and then the power of Queen Elizabeth in the 
Commonwealth will be comprehended in theſe* words of - Supremacy ; 
to wifit, correft, repreſs, redreſs Offences and Enormities : for the Supre- 
macy in the Chueth and Commonwealth, is the ſame in Meaſure ; and 
what more than this, I cannot underſtand out of any publick Act of this 
Nation. Now in regard Offences and Enormities are properly againſt 
Laws, the power to vifit and correft, muſt alſo be regulated according to 
Laws, either of War, or Peace : Nor do theſe five words, Fari/diction, 
Power, Superiority, Pre-eminence, and Authority, contain any more Sapre- 
macy, or other ſence; for two of them ſpeak onely the Rank or Degree of 
the Queen in Government, viz. Superiority and Pre-eminence belongeth 
onely to her, and not to .any other Foreign Power. And two other 
words do note her Right and Title thereto , by Power and : Authority 
committed to her. And the other word denotes the thing wherein ſhe 
hath Superiority and Power, viz.- in Furiſdiftion : the nature of which 
word, Zlpian ( ſpeaking of the nature of a mixt Government ) explain- 
eth thus : Quando ſervata dittione juris judiciorum fit animadverfio. So 
as this Supreme Authority in Furiſdittion, 1s no other than Supreme Power to 
viſit ,corrett,redreſs Offences,or determine matters in doubt, by deputing fit 


. perſons to that end and purpoſe according to the Law ; and this is all the 


Supremacy that appeareth to me, belonging to'the Crown in theſe times. 
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CHAP. XXXVL 
Of the Power of the Parliament during theſe times. 


Hen the Throne is full of a King, and he is as full of opinion of 
his own ſufficiency and power, a Parliament is looked upon as 


' an old faſhion out of faſhion, and ſerves for little other than for preſent 


ſhift, when Kings have run themſelves over Head and Ears. A Condi- 
tion that thoſe of that high degree are extremely ſubje& unto ; but 
where the Crown is too heavy for the wearer, . by reaſon of infirmity, 
the Parliament is looked upon as the chief Sapporters in the maintaining 
both the Honour and Power of that Authority, that otherwiſe would 
fall under contempt. A Work that muſt be done with a curious touch, 
and a clear hand ; or they muſt look for the like Cenſure to that of a 
King to a great Lord that crowned him : My Lord, 7 like your work very 
well, but you have left the print of your fingers upon my Crown. Such was 
the condition of theſe times, wherein a Child and two Women are the 
chief ; butever under the corre&ion and direftion of the Common Coun- 


_ cil, in matters of common concernment. 'Two things declare the point ; 


the courſe of the 7ztle of the Crown, . and the Order of the powers there- 


of. - | 
The 7ztle ever had a Law,which was at the Helm,although diverfly ex- 
pounded. Kingsever loved the Rule of 1heritance, and therefore uſually 
ſtrained their Pedegree hard 'to make both ends meet, though in truch 
they were guilty tmesto themſelves, that they were not within the 
de- 
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degrees. The People ever loved the Title of Eletion ; and though ever Bodin-ep.l.6. 
they joyned it to the Royal bloud, and many times to the right Heir, to 

make the ſame paſs more currant without interruption of the firit love be- 

twcen them and their Princes; yet more often had they Kings that could 

not boaſt much of their Birthright in their firſt entry into their Throne. Of 

three and twenty Kings from the Saxons time, four of the former had 

no Title by Irheritance; the two Williams, Henry the Firſt, and Kin 

Steven, Two others, viz. Henry the Second and Richard the firſt , had 

right of Birth, yet came in by Campadt. The Seventh, which was King 

Toh, tad no Tile but Eleftion. The Eighth, viz. Henry the Third, came 

in a Child. and contrary to Compact between the Nobility and the French 

Lewis. The Ninth and Tenth ſucceeded as by unqueſtionable Title of 2 
Deſcent, yet the Nobles were pre-ergaged. The Eleventh, which was q 
Edward the Third, in his entry eldeſt Son, but not Heir, for his Father 

was al.ve; but his Succeſſour was his Heir : It 1s true, there were other 

Children of Edward. the Third alive, that were more worthy of the 

Crown ; but they were too many to agree in any but a Chi/d, that might 

be ruled by theraſcives. Three next of the enſuing Kings, were of a col- 

lateral lige. Their two Succeſſouts, viz. Edward the Fourth, and Ed- 

ward ti\;2 Fiſth, were of the Line; yet Edward the Fourth came in by 

diſſeifin, and Edward the Fifth by permiſſion. Richard the Third, and 

Henry the S:v.nth, were collateral to one another, and to the right 
Bloud. Aexry the Eighth , though when he was King might claim 

from his Mother, yet carne in as Heir to his Father. And if Edward 

the Sixth was right Heir to the Houle of Tork by his Grandmother, yer 

cannot the Crown be faid to deſcend upon the two Siſters, neither as 

Heirs to him, nor Henry the Eighth, nor to one another, fo long as the 28 1.8. c.7. 
Statute of their 7egitimation remained ; which, as touching Queen Mary, * Mar. Sell 2. 
was till three months after her entry upon the Throne ; and as touching 1 
Queen Elizabeth, for ever : tor that Yirago provided for her ſelf, not by 

way of Repeal (as her Siſter had done ) but more tenderly regarding 

the Honour of her Father and the Parliament , than to mention their 
blemiſhesin Government, by doing and undoing. She over-looked that 

Aft of Henry the Eighth, and the Notion of beritance, and contented 

her {elf with her Title by the Statute made by her Father in his Thirty 3s #8. cap- 
fifth year ; which to her was a meer purchaſe ; and was not aſhamed to 

declare to all the world, that ſhe did have and hold thereby, and that it 

was High Treaſon for any Subjeft to deny that the courſe of the Crown of 

England is to be ordered by Ai of Parliament. And this power did the 13 Eliz. c. 1. 
Parliament exerciſe, not onely 1n ordering the courſe of the Crown to 

Queen Mary and Queen Elizabeth, but during the Reign of Queen Xl. 

zabeth, ſo tar as to diſinherit and difable any perſon who ſhould pretend 

Right*to the Crown, in oppoſition to the Right of Queen Elzzaberh. 

And upon this point onely, did' the whole proceedings againſt Mary 

Queen of Scots depend ; who-laimed to be, and doubtleſs was Heir un- Thuan. yol. r. 
to Henry the Eighth, after the determination of his Right Line ; and yet **** 

ſhe was put ro death for pretending Right by the Common Law, in oppoſi- 

tion to the A? of Parliament. Trae 1t is, that this Do&rine doth not 

down well with thoſe that do pretend to Prerogative, aided ( as they ſay ) 

by the Act of Recognition made to King James, and the Oaths of Supre- 1 Jac- cap. 4, 
macy and Allegiance; which do make much parly concerning Inheri- 

tance and Heirs. Nevertheleſs it is as true, that the Act of Recognition 

made no Law for the future; nor doth the fame croſs the Statute 
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of 13 Eliz. Nor doth it take away the power of the Parliament from over- 
ruling the courſe of the Common Law for after-Ages. Nor do the Oaths of Su- 
premacy and Allegiance hold forth any ſuch Obligation unto Heirs, otherwiſe 
than as ſuppoſing them to be Succeſſors, and in that relation onely. And 
rcretore was no ſuch AHegiance due to Edward the Sixth, Queen Mary, 
or Queen Flizaberh, until they were aCtually poſſeſſed of the Crown ; 
25 11.8. cap.r, as may appear by the Oath formed by the Statute of Zexry the Eighth 
trouciung their Succeflion. Nor did the Law ſuppoſe any 7reaſon could 
bs ated againſt the Heirs of. Edward the Sixth, Queen Mary, or Queen 
Elizabeth, until thoſe Heirs were actually poſſeſſed of the Crown , and 
| Eliz.5.c.12, {0 were Kings and Queens ; as by expreſs words in the ſeveral Statutes 
$&6E.6. doappear. Nor did the Recognition by the Parliament made to Queen 
<P: 1% g Fzabeth, declare any engagement of the People to aſſiſt and detend 
Mar. cap. 10. her, and the Heirs of her Body, otherwiſe than with this Limitation, 
1 Eliz. cap. 6. Bejur Kings and Queens of this Realm ; as by the Statute in that behalf 
1 El:z,cap 3. O x 
made, doth appear. 

And laſily, ( had thoſe Oaths been otherwiſe underſtood ) the Crown 
had by the virtue of them been pre-engaged, ſo as it could never have de- 
{ended to Queen Mary, Queen Elizabeth, or King Fames, but muſt have 
remained to the Heirs of Edward the Sixth for ever. 

Secondly, the fame power that the Parliament exerciſed. in ordering 
the courſe of Succeſſion in the Crown, they exerciſed likewiſe in deter- 
mining and diftrivuting the Powers and Priviledges belonging to the 
fame: for theſe times were tull of Novelties. The Crown had tormerly 
fitted a Childs head more than once , bur it never tried to fit a Womans 
head fince the Saxons times, till now that it muſt make trial of two. 
Fraxce might afford us a trick of the Salique Law, it it might find ac- 
ceptance. And the unſetled ſtate of the People, eſpecially in matter of 
Religion, might require the wiſeſt man living to ſit at the Helm, and 
yet himſelf not ſufficient to ſteer a right courſe to the Harbour. Never- 
theleſs, the Parliament having the Statute of Xexry the Eighth to lead 
tie way, choſe rather to purſue a Rule than to make one, and ſoon de- 
termined the point, viz. That the Crown of England, with all the Privi- 
ledges thereof, equally belong to a Woman in poſſeſſion, as to a Man or Child. 

1 Mar. Part. A bold Adventure | fay it was, but that Zeyry the Eighth was a bold | 
Cap. 1. Leader ; and yet the bolder it was,if the conſequence be conſidered. For 
Queen Mary, as a Wemay, brought in one new Precedent, but in her Mar- 

riage a worle : forſhe aimed not-onely at a Foreign Bloud, but at a Prince 

in Power and Majeſty exceeding her own ; and thereby ſeeking advance- 

ment both to her ſelf and her Realm, endangered both. The matter was 

long in debate between the Spaniſh and Engliſh, and now had buſied their 

Seidan, Wits about ten years ; at length a Supremacy is formed ſuitable to the 
Lord and Husband of Queen Mary, that could not be content to'be one 

inch lower than her ſelf. Philip had the name of a King, and Preceden- 

cy ; and in many caſes, not without the Allegiance of the Eng/iſh. Their 

7 Ph. & Mar. offences againſt his perſon, equally Treaſon with thoſe againit the Queens 
© © ©. own perſon; and Indidtments run, Contra pacem, & Coronam D. Regis GO) 

- Þþ & Mar, Regine. That in ſome caſes he participated in the Regal Power, may 
Parl.2.c.1., appear, in that by the Articles he was to aid the Queen in the Admini- 
fſeration of the Kingdom ; he joyned with the Queen in the Royal Aſevr, 
and in Commiſſion, Letters patents, and in Writs of Summons of Parlia- 
ment, as well as others ; yet in the words the Crown is reſerved onely 
to the Queen, and ſhe muſt Reign as ſole Queen. Now if the King had 
broken 
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broken this Agreement, cither the Parliament muſt over-rule the whole; 
or all thatis done muſt be undone, and Exg/and muſt. bear the burthen. 
A Queen Regent is doubtleſs a dangerous condition for England, above that 
of an Iafant-\Ling, unlels ſhe be married onely to her people. 

This was obſerved by Queen Elizabeth, who therefore kept her ſelf un- 
married ; nor cid the people otherwife defire her Marriage, than in rela- 
tion to Poſterity. Few ot them liking any one of their own Nation ſo 
well, as to preter him fo highly above themſelves; and fewer any Foreign- 
er. This was ſoon eſpied by Foreign Princes ; and the Queen her ſelf 
perceiving that ſhe was like to receive prejudice hereby in her intereſt a- 
moneſt them, ſignified by her Embaſſadors, that ſhe never meaned to g,4;n de Rep. 
toop fo low as to match with any of her Subje&s; but intended to make lib. 5. 
her choice of ſome Foreign Prince, who neither by Power or Riches ſhould 
be able to prejudice the intereſt of any of her Neighbouring Princes. A 
pretty Complement this was, to gain expettation from thoſe abroad, and 
better correſpondency thereunto. Upon this ground divers Princes con- 
ceived hopes of more intereſt than by trial they could find. And the 
Arch-Duke of Auſtria began a Treaty , which ſeemingly was entertain- 
ed by her; but her Propoſals were ſuch, as ſilenced all thoſe of the Auſtri- 
an Intereſt for ever after, viz. 


1. That the Romiſh Religion ſhould never be admitted into England. 

2. That no man that ſhe married ſhould ever wear the Title of King. | 

3. That no Foreigner ſhould ever intermeddle in the Rule and Government 
of the Church or Commonwealth, nor in the Miniſtry of the Church. 2H 

4. That if he ſurvived the Queen, he ſhould never challenge any Title or 
Intereſt in the Government, or any Poſſeſſion in England. 

5. She would never marry any one that ſhe might not fir#f ſee. 


So as either ſhe aimed at ſome inferiour Prince, that durſt not look ſo 
high ; or elſe ſhe did but make ſemblance till ſhe was nigh Forty years 
old : and in all declared, that ſhe liked not her Siſter Marzes choice. 

To theſe two Powers of Determining and Diſtributing, I ſhall adde a 
third of Deputing., which the Parliament exerciſed as tormerly it had 
done. Zenry the Eighth had in Eccleſiaſtical matters exerciſed a power 
beyond the Law , and yet by Parliament had provided poſitive Laws, by 
which the {ame ought to have been ordered : theſe were allo confirmed 
in Edward the Sixth's time, with ſome Additionals. By theſe, particular ,;& , x. 6. 
Commiliioners were appointed for the making of Eccleſiaſtical Conſtitu- ©: 21- 
tions; and th2 King himſelf had a power of Epiſcopofafory, without Con- | FIE* 1&1: 
ge 4eſlire. They likewiſe limited the power of Eccleſiaſfical Courts, al- 1 Edw.6.c. 2. 
tered their Proceſs, reformed their Cenſures, even that grand Cenſure of 4 my WG. 
Excommunication it ſelf. The like, or much more may be faid of their 5 Eliz. c. 20. 
deputing power in Civil Aﬀairs; as well by enlarging the King's power, as * E49-6.<.71- 
in abridging theſame. For whereas ſome of the Succeſlors of Henry the 
Eighth, had power by vertue of his Letters-patents, after Twenty four 
years of age, to annul any At of Parhament by them made before that 
age; in the time of Edward the Sixth, notwithſtanding the Proviſo of 
that Law , and although Edward the Sixth was not then Twelve years 
old, yet the Parliament repealed all, and reſtored to Edward the Sixth 
onely that power for the time to come ; but not to any of his Succeſſors. 
And whereas Heyry the Eighth had gained to himſelf and his Succetſors 
a Legiſlative Power byProclamation ; the Parliament in Edward = 

Sixth's = 
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Sixth's time took the ſame quite away, and reduced Proclamations into 
their former ſober poſture. The like may te obſerved of the power ct 
the Parliament, in ordering the Lives, Members, and Eſtates of the Peo- 
ple'in matters criminal; and in making and altering Courts ol Juſtice, 
2nd bounding their Power, altering their Proceſs, abridging their Terms 
for Judicature, reforming Errours in pleading, amending common Con- 
veyances and Aſſurance, as in paſiing Fines with Proclamations ; their 
courſe in County Palatine ; Limitations of Preſcription ; . fraudulent 
Decds ; : Recoveries by Colluſion, Sc. in all which the Crown had no 


Power, but in and by the Parliament. Many particulars more mighr te 


addcd, if the-matter ſo required ; for the Statutes are more full in rheſe 
later Times than formerly, and may ſoon lead us beyond a juſt period in 


ſo clear a matter. 
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was like a Child in an Ague, under Fits of heat and ccid ; but in it elf, 
under the Prelacze, ſtill growing in Stature though not in ſirength. Fg. 
ward the Sixth came in like a Storm that tore v; "p;/copicze wy the roots, 
yet a Top-root remained intire with the 5t«  , bearing ſhew of a kind 
of Divinity , that though bared of the ©! . 5oil of the Papacy, yet tranſ- 
planted into the new Mould of Royal: y, toon conveyed a new lite, which 
made the Stock ſtill flouriſh, and grow into a better condition than for- 
merly it had. Their Legifative Power in ratters concerning their 
own intereſt, though in outward view feeniing their own , yet was 
doubly diſturbed from the Pop2 and the King ; who , though many 
rimes they oppoſed one another , yet evermore were both of them 
in oppoſition to the Church, and with the greater bitterneſs by their own 
mutual Emulations. But row the Church 1s come under the controle 
of onely, one that joyned with it for their mutual intereſt, as being both 
of them embarqued in one and the ſame ſhip. 

Two things concurred to the furtherance hereof. 

Firſt, the Times were tender, and ſcarce able to digeſt the change of 
Worſhip, now patronized by Edward the Sixth, much leſs able to digeſt 
the change of Government, if the ſame had been undertaken in a diffe- 
rent way from what it was formerly. 

Secondly, The Times were alſo dark, and few ſaw the bottom of Pre. 
lacje, but lodged all the prejudice in the perſons that managed that calling. 
And certainly they had the leſs occaſion to doubt of their own judge- 
ment therein , becauſe Edward the Sixth had the gocd providence of 
God to lead him to make uſe of ſuch men in that place, that were meek, 
and holy, and themſelves attempted in the fire of Perſecution, and there- 
fore more tenderly affefted to others in that condition. And theſe car- 
rying themſelves like tender nurſing Fathers in their places, wrought in 
the people a good opinion of their places, and that Form of Govern- 
ment for their ſakes Yet even in thoſe firſt Times of Reformation, 
ſomewhat appeared in that very quinteſſence of Epiſcopacie , in matters 
of Ceremony and Conformity, that might have taught wiſe men to be- 

ware 


F* the general, and in relation to the Foreign Juriſdiction of Rome, it 
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ware. Upon ſuchgrounds as theſe it went well with Epiſcopacy in theſe 
firſt Times of Reformation, but ill with the Church in the uſſue. That 
Prelacie was a gainer by the change in Henry the Eighth's time, hath al- 
ready appeared ; and that it {till gained, may further appear in theſe en- 
{uing Conſiderations. 


OOO oo oeom_—_ 
———— 


Firſt, Whereas formerly Biſhops were regardant both to the Crown and 
Presbytery ( for ſo may the Dean and Chapter be accounted ) in the 
point of EleCtion by Conge deflire, now they are made the birth of the 2 x.6. c. 5; 
Kings own breath; which thing was never deduced from the ancient - 
Right of the Crown ; ( ſaving due honour to the air of the Preface of 
the Statute ) for in the beſt Times it never had more than a power of. 
Hroeſtiture : But from the neceſſity of the Times ſo corrupted, that Deaxs 
and Chapters generally were of the Rowan Spirit , and gave little hope 
of good EleCtions by themſelves. Beſides, the ſtate of Learning and Ho- 
linels was now at the low-water mark ; fo as little ſupply being looked 
for to begin the work of Reformation from beneath, they began above ; 
and ſo it proved but a weak building for the longer time. And thus a 
leſſon is left to future Parliaments, That in Caſes of Reformation they are 
wot to be ftriftly holden to Rules of Law or Precedent. 


Secondly, The Prelates hereby had their Authority confirmed by A& 
of Parliament,and ſo were now built upon a Foundation,that formerly did 
hang onely upon a pin of power from Rome. For Fariſdiftion without 
Authority,is but a Dropſie that brings inevitable conſumption in the con- 
clffion. And thus the Prelacie are inabled to hold Courts without con- 
tradiction, and direfed in their Proceſs, who formerly had a good Title 
toneither, in that courſe that they held the ſame. 


Thirdly, Though their Furiſdztion was defined by the Statutes , yet in 
larger þounds than ever the Statute-Laws formerly noted ; and in what 
they claimed power, they did it not altogether upon Czvil Right, but till 
kept an awful regard to their Perſons and Power,as under the tway ofa D#- 
vine Donation ; and therefore, as in thoſe matters to them by the Statute 
allowed,they did proceed in the name F,7 under the Seal of the King ; ſo in 
other things of Collation, Inſtitution, Induttion,Orders, Excommunication, and 
ſach like,they proceeded in and under their own Name and Seal;and,which 
was a Crown to all thereſt, power is ſtill given to the Archbiſhop of Cax- 
terbury, in caſes of Faculty and Diſpenſation, to proceed under his own 
Seal, and not the Kings , as if it were a power independent upon the 
Crown, and belonging unto the man ; neither by Statute nor Commilſ- 
ſion , but coming by ſome ſecret Influence from the very place it ſelf. 
Although in the clear ſenſe it is no more than a power of Nox ob/tante 
in the point of obedience to the Canon-Law , which by a Statute in 
Henry the Eighth's time is declared no Law. But let this paſs as a Mole 
in thus fair face of Church-government. | 

The Prelates are now become of the Vicinage , Probi & legales ho- 
mines ; they have their Jurifdiftion by Law eſtabliſhed ; what they 
loſe in breadth, they gain in height and goodneſs of their Foundation. 
Yet their Attire looks ill-favourably in Queen Marzes eye ; ſhe will have 
it of the old cut-again : and though Cardinal Pool was well ſeen in the Ro. 
aan fafhion, yet when he had done all, he did no more than ſhape a Gar- 
.ment to ſerve the preſent Interlude , neither fit to the body, nor eafie 
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tobe worn ; and therefore after four or five turns upon the Stage, it is 
thrown away. Nevertheleſs, during the time that England was thus 
dancing the /ralian meaſure, Prelacy in England held its own Domeſtick, 
garb ſo well, that neither Poole ( being of Exgliſh bloud , not much di- 
{tant from the Crown, and then alſo holding the Chair Legatine, as little 
inferiour to the Throne ) would not impoſe too much, nor Queen Mary, 
a woman of a ſtout Spirit, yield farther than ſhe liked. By means where- 
of, the Prelacie, looking no more to Rome than the power in Appeals , 
and therein little more than the bare Title, played Rex all the while 
with the people, under colour of Ferefie and the Canon-Law , which 
now was again made their Rule : And thus as touching their Eleftion 
and Furiſdifion, they were as before. * For Queen Mary did nothing, but 
by ſingle Repeal. But Queen Elizabeth being true Engliſh, both by 
Father and Mother , liking not this retreat , faced about, routed the 
Roman faſhion out of faſhion; put Prelacie to its cloſe guard, and recei- 
ved it upon capitulation, not onely to mercy, but favour; and ſo it be- 
came her Vicar to exerciſe her Eccleſiaſtical Juriſdiftion per ſaltum : For 
it is hard tofind by what ſteps they gained this pitch. Fexry the Eighth 
was Supream Head by ſubmiſſion of the Clergie , by Reſumption , and 
by At of Parliament ; and as ſuch, the power of Biſhops formerly de- 
rived from Rome ceaſed ; and Henry the Eighth after reſtored it anew, 
and ſetled the fame by ſeveral Atts of Parliament ; which Edward the 
Sixth confirmed, with divers additional Ads of further benefit to them, 
as hath been already noted. But Queen Mary altered all by repeal of 
the former Laws, and ſo left all in Remitter, as before the alteration by 
Henry the Eighth; and did neither give or grant any Juriſdiftion tothe 
Pope. Laſt of all comes Queen Elizabeth, and by Repeal and Reſum- 
tion poſſeſſed her ſelf of Juriſdiftion Eccleſiaſtical ; and granted Ele- 
tion of Biſhops by Conge deflire , but never granted to the Biſhops Or- 
dinary Juriſdiction by any expreſs Act , other than permiſſion of them 
to continue in their former courſe ; notwithſtanding that the faundati- 
on of their Juriſdi&tion had been altered twice; and fo it will be difficult 
for it to hold by Preſcription or Cuſtom, or any other way than by a 
kind of Dzvine Right, which began to be pretended, yet to this day could 
never be made evident to the World. Whatever the ground was , the 
thing is plain, that Prelacie in | Elizabeths time had this honour 
allowed thereunto,, that it was upholden by Elefion from Eccleſiaſtical 
men, and held its Juriſdition as from it ſelf, and in the name of Biſhop 
as Ordinary ; and the power of Excommunication by a ſaving in the Sta- 
tute-law, and not by expreſs Doxation ; notwithſtanding the late Precedent 


| in thetimeof Edward the Sixth to the contrary. 


Secondly, The Rule of this Furiſdifion was no leſs at large; for the 


Canon-Law was determined by Henry the Eighth, and Edward the Sixth, 


and was not revived by any ACt of Parliament, by Queen Mary or Queen 
Elizabeth , who neither purſued the Medium of the Thirty two Com- 
miſſioners, nor ſetled other rule , but a tew Canons, which (after ſome 
time } by Queen Elizabeth and her Clergie were agreed upon, but ne- 
ver confirmed by A&t of Parliament. And ſo could never bind the Sub- 
jeft ; and which in general ſet forth a kind of Form of Church-policy, 
yet no faſhion of Juriſdiction, or rule of proceedings in the Eccleſiaſti- 
cal Courts; but in ſuch caſes left them to the Caxon-Law, which was hid- 
den in their own breaſts, and could be made firait or wide as they pleaſed. 


Thirdly, 
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Thirdly, ther Cenſures now grew more ſharp ; for whereas at the ut- 
molt 10: m-rly they 2:.Uu1d do no more but zmpriſen, or deliver over to the 
Secular Powcr , and that onely in caſe of Ferefte , and yet had ſcarce 1 Eliz. «. :. 
ground of Law "r what tacy did ; now they have an additional power, 
tofine ant ipriſon in Cates of inferiour nature, ard fo can reach all that 
a man harh. even to his skin. Nevertheleſs this was not annexed un- 
to the ord.nary Juriſdict.on , but give by extraordinary Commiſſion, 
called tne High Commiſſion ; where, tliough many others were named, 
yet the Clergie an. Canoniſts did the work ; the teſt being but in nature 
of a reſerve to them, in caſe they were put to the rout. The power of 
theſe Commiſſioners was to execute the Queens Juriſdiction in Cauſes Ec- 
clefaſtical : to as the Biſhops are doubly intereſted in this work ; one way, 
by ſuppoied Com:mittivn irom God, as Ordizaries within their own Dio- 
ceſs onely , and io may proceed to Excommunication or Deprivation ; 
the other way, by Commiſſion trom the Queen, as Members of the High 
Commiſſion, ( for ſo many of them were ſuch, as the Crown would 
pleaſe ) and ſo they might fe and zwpriſon. They might and did, I fay, 
by their Commiſion, but not by the Statute that gives authority thereto, 
and therefore cannot be ſaid to be done legally. 


Fourthly, beſides the contratted power of making Canons in the Con- 
vocation, by the power-of the Royal Aſſent ; the Queen had a power of 
making Laws by their conſent , it: matters of the ctiminal part of the 
Worſhip of God. | 


This might be tolerable for the Life of the one Queen , who might 
be preſumed would ( if ſhe lived a few years ) ſettle all things : but to 
ſubject the Conſciences of all the people to the opinion of ene Hetropo- 
litan, that might opinionate ſtrange things ; gnd that the Succeſlors of 
the Queen ſhould uſurp thisas a Flower of the Crown, to determine what 
is for Gods glory in ſuch caſes, and to be always altering and patching up 
a Form, as he and his Metropolitan, or one of them alone, ſhall think x Eliz. c. 2 
meet, is neither commendable upon any grounds of Divinity or humane 
Policy. | t 
ow amidſt the flouriſhing Eſtate of Prelacy, it is no wonder if the 
Churches be no gainers , but like Plants ſpending their Natures in luxu- 
riant Branches, either are over-turned by the next blaſt of wind, or do 
wither upon the leaſt change of Skie. That the whole ordering of the 
Church-A airs reſted originally in the Parliament, no man can queſtion, 
con{idering whatever the Queen did, or kad therein, was from the pow- 
er of AQs of Parliament. And that the power of Excommuaication 
it ſelf, notwithſtanding that the Church held it by way of reſervation or 
ſaving, and not by donation from the Parliament, by any expreſs Att ; yet 5 
was that, ſaving with ſuch limitations, as that it received but a lame pow- 
er, in compariſon of what it claimed and exerciſed in former times. For 
whereas formerly the Church-men had the Writ De Excommunicato Ca- 
piendo at their own beck; now it will not come, but upon Articles and 
certain Conditions. ST 
r. 1s caſes of Hereſie. i ſary. 
2. Of deſerting of the Sacrament. 
3. Deſerting of publick Worſhip. 
4 Maintenance of Error. 


7. Simony. 
6. Perjury. 


5. Incontinency. 9. Hdolatry. 
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In other matters the Spiritual Sword mult find or make their own way, 
or elſe be quiet. | 

Secondly, The Church was now no leſs under the Chair and Throne, 
than under power of the Parliament ; nor is it a wonder, if it could not 
thrive when it was ſo over-dropped : for Prelacie by the King's arms is 
lifted up fo high above the other Clergie, that the reſt of the Clergic arc 
as much underlings to the Prelacze, as the Prelates are to the King. They 
dare not offend the Crown, leſt they ſhould loſe their Zonours; nor the 
inferiour Clergie them , leſt they ſhould loſe their ZLivings and Lber- 
ties : and fo the Prelates ſpeak the ſenſe of the Clergie, and make rhe 
Crows their Oracle. Thus in the Church-matters the Crown is all in | 
all. 


C H A P. XXXVIL. | 
Of the Militia in theſe litter Times. © 


T cannot be denied, but as in the ſober Government of this Nation 
there is a Supremacy of Command; 1o alfo in the rudeſt times of Wat, 
and whereſoever the fame is ſetled, there muſt the. Mzlitza allo be. 

The word Militia is a general notion, ſufficient enough for a name or 
title , but not to define the thing. I take it for nothing elſe but zhe 
Government of the Commonwealth when 7t is in danger, or War , or in order 
thereunto. It conſiſteth in the raiſing, arming, ordering, and paying of 
the Souldiery. Tne title of the Supream Power in all this work hath 
been of late put to the queſtion, and brought us to this fad condition of 
trial Zy Battle; and by Fighting, to find out who had the chief power to 
fight. A Leſſon that mFht have been learned from former Generations 
foregoing, at a far cheaper rate, when Exgl/and is well in its wits. Where 
the Law of Peace is ſetled, there alſo is the Law of War; and in what | 
condition the-Crown ſtandeth, in relation to the Legiſlative power ,- in | 
time of Peace, may be ſeen in the foregoing Diſcourſe. In War the King 
is the peoples General by his place; yet if any impediment do befal, er- 
ther by natural difabilities, or civil, to render the perſon incapable - of ma- 
naging of the Service, there is no queſtion but the people may order 
the matter as they pleaſe. With examples hereof theſe times are full, ., 
wherein we have a Child, a Virgin, and a Married Woman to ſway the 
Work; all of them in a very unmeet condition for ſuch a Truſt ; and : 
yet by the help they had, they managed it well enough. The power. 
of him as King or General in the Army, is all one; but before it is imbo- 
died, as a Xing onely, he may do ſome things in order thereto, according 
tothe Law and Cuſtom of the Nation ; yet this falls under a double 
conſideration of the time and occaſion. In the receſs of the Parliament, 
hes the firſt mover, and ought to move by the advice of his Council, 
if occaſion do provoke to Arms ; but if the ſame befal , the Parliament: 
then ſitting, no Hiſtory or Record do mention that ever he moved but 
by their concurrent advice and dire&tion. The occaſion either provo- 
keth offenſive or defenſive War with other Nations, or with the people 
of his own Nation, in the cafe of Infurre&tion. Examples of War with 
other Nations, that may be calted offenfrve Wars , we have but two; one 
in Edward the Sixth's time with Scotland, and which was but in pur- 
| ſuance 
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ſuance of a War begun by his Father, and wherein the Kingdom ſlond 
ingaged, in a caſe that concerned the publick good and fatety, viz. The 
Marriage of their King refuſed after promiſe made. The other was in the 
time of Queen Mary with the French, which ſomewhat refle&ted allo up. 


' on the publick ſafety, but more upon the diſhonour of the fame. Ii 


none of theſe did either of the Supream Powers array , or raiſe men by 
Prerogative, but onely {uch- as were Yoluntier in that work. And Le- 
cauſe the people were 1ll principled in Edward the Sixth's time, in regard 
of the change of Religion , he was induced to hire Foreign aid out of 
Germany. The Wars in the time of Queen Elizabeth were in order to 
the detence of this Nation , being ever under a malignant Afpe& from 
abroad, eſpecially from Spain, in Ireland, France, and the Low Countries. 
Yet were theſe Wars ſerved onely by Yoluntiers; nor did any Commiſſion 
give power of impreſting me1 to ſerve again{!t their wills in any Expedition 
made to any of thoſe places, as the Commiſſions upon Record do teitifie. 
If any Leviesof men were otherwiſe made, or compulſory means uſed tor 
ſuch ends, they are to be reckoned up amongſt the errata , whereof the 
Parliament took no notice, 1n regard it ſaw the ends and iſſues of ſuch 
Refletions in Government to be ſucceſsful and honourable ; and that all 
was done by Council, and a Woman popularly afte&ted ; and theretore 
they leſs teared Invaſion upon their Liberties. Or otherwiſe they are to 
be imputed to the condition of thoft places, being Members of the Com- 
monwealth ; as the cautionary Towns in the Low Countries, and the 1riſh 
Plantations were ; and ſo befel under another conſideration ofa deferftue 
War, in cafe of Invaſion and common danger thereby, or by Inteſtine 
broils; during which condition, as it is the King's duty to /evy and array 
men, fo is it the duty of the people to be ready to aſliſt one another in 
all ſuch exigencies , and to defend the publick Liberty. Nevertheleſs, 
theſe Arrays are not left wholly at the Will of the King, but to diſcretion 
of the Council, how far the ſame ſhall extend. For never were general 
Arrays made, where but one Coaſt was in danger, and where no Con- 
gueſt isin pretence, but onely Piracy or Plunder. Bur if the difcaſe were 
general, as in the year 88, the Array was general ; and yet it was of 


none, but thoſe that were of the Trained-bands,beſides ſuch as were Yolun- 
ter. ® 


Secondly, The arming of theſe men was alſo diverſly ; there was no 
general Rule or Law for the arming of men ſince the time of Edward 
the Firſt to the time of Queen Mary, but the Statute at Winton ; the 
eourſe of 7enures, T mean of ſuch men as were of the Militia of this 
Kingdom: So as when they were raiſed, they were raiſed in their own 
Arms. But for ſuch men as paſſed the Seas for Foreign Service , as they 
were Voluntiers, or ſent over by the Parliament, theſe were armed accor- 
ding to ſpecial contract. But Queen Mary, having gotten a fafe reſerve 


 trom Spain upon all adventures, and a {ſtrong intereſt amongſt the Peo- 


ple, by upholding the Catholick party, made no bones to innovate in the 
point of arming of the Mzlitia, although it coſt- the people much more 
than was impoſed upon their Anceſtors. The pattern hereof was taken 
trom the Spaniſh Cabinet ; the Queen, being loth to be inferiour to her 
own Husband, in bringing as much ſtrength ro him as he to her, and 
both of them willing enough to appear potent in the eyes of France, 
that then ſtood in competition with them both. A yoke it was, yet nei- 
ther the King nor Queens Will, but the Parliament put it on; and ere an 
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Age expired it was caſt off again. For the-better underſtanding, ſee it in 
thus Scheme. 


[Per Annum. | Lances. Light-horſe. C orſlets| Bows. | Hacquebuts. | Bills. , 
| 10001. | 6 IO 40 30 20 2.0 
LO0O marks. 4 6 | 30 20 0. Io 
400 l. | 2 4 6 F341 > | 
2000. | I 2 | x0.| © 3 
260d] ij | 2 b 2 
| LOO marks. | 4 I | | —— I 
qol. | | | 4 2 
| 20 F, | =] | I I | T 
ACant | 2x | I 
IO L. of Plate. | 
ES 14 Coat | 1 | 
Caf lof Plate. 
Goods. , 
1000 —__ 7 -z | * | "EY 3 | 
—_—_—_— | x} * } 
—BAHEW I 2 I 
L004 | "BE ZE WE 0 PO 
= 2 Coats| 10 | I 
Fr . | of Plate. | 
| PE I 
l I Coat 2 . 
| aotly _of Plate, © 10A 
[804 | #8 l | a: I 28.25 | 


The Zances were to be compleatly harneſſed, or the one half of them- 
The Corcelets furniſhed with Coats of Mail and Pikes ; the Bows with 
an Iron Cap, and a Sheaf of Arrows; the Hacquebuts with Sallets. All 

Which was to be over and beſides ſuch Arms as men were bound unto 
by Tenure, or Covenant with the Landlord, or by vertue of the Statute 

33 #L. 8. c. 5. beſides Townſhips which were charged with joynt-arms; 

Annuities and Copy-holds were charged as Goods. If the Arms were loſt 

in the Service , the owner muſt make them good again. The defaults 

were puniſhable with Fineby the Juſtices ot the Peace, who had the 

view, and might preſent them at the Seſſions, to be proceeded upon as in 
other caſes. Here is proviſion enough, yet not as the Arms of the Ml 

:ja of the Kingdom, but as a Magazine in the hands of every particular 

man, 
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man, and as his proper Goods, to be imployed for the publick Service, 
either upon ſuddain Invaſion in a defenſive War, or when the Parliament 
ſhall ſend rhem abroad. And yet it is alſo arule unto the Crown againſt 
arbitrary Aſſeſſments upon diſcretion, from which it cannot recede if it 
mean to d9 rig'tt. Fen | | 

It migit now very well ſtand with the Juſtice of Queen Elizabeth, to. 
grant Commiſſions af Array, Secundum formam Statutorum, and do hurt to 
no man. [tis true, her Commiſſions of Pord-Zieutenancy wanted that 
limitation in words, yet they carried the ſenſe: For if the Crown were 
bound by the Law, the Lord-Lieutenants were much rather; but the 
danger aroſc after tne death of Queen Elizabeth. For when King Fames 
came to the Crown, under colour of pleaſing the people, and eaſing them 
of a burthen, he pleaſed himſelf more, and: made the yoke upon the peo- 
ple much more heavy in the concluſion ; for where no declared Law is, 
there the diſcretion of them that have the care lying upon them muſt be 
the Rule. And thus came the Scotiſh Blood to have pretenſions to a 
| greater Prerogative than all their Predeceflors had ; upon this ſuppoſal, 
| that the Statute of Queen Mary took away all former Laws of that kind, and 
then the taking away of the Statute of Queen Mary, takes away all declared 
Law as to that point. But more truly it may be inferred, that if all Sta- 
tute-Laws be taken away, then the rule of Texures at the Common Law 
muſt remain in force, and no other. Nevertheleſs, this Statute of Queen 
Mary, though in force for the preſent , was not a general rule for Arms 
in all places of this Nation ; for the Marches of Scotland were a peculiar 
Juriſdiction as to this point. They ſtood in more conſtant need of 
Arms than any other part of this Nation , in regard of their uncertain 
condition, in relation to their neighbouring Juriſdiftion ; and therefore: 
were the Farms of theſe parts generally contrafted for , upon a. ſpecial - 
reſervation of Arms for each particular ; which being now decayed, are - 
again reduced by Queen Elizabeth to their ancient condition in the time 23 Eliz.c. 9, 
| ot Henry the Eighth. - x | 


A ſecond thing' which may come under this general conſideration of 
arming, 1s, the arming of places, by making of Forts and Caſtles; which 
was not in the immediate determinate will of the Crown to order as it 
- pleaſed. For though they may ſeem to be means of Peace and preſent 
Safctv, yet they are Symptoms of War, .and in the beſt times are looked 
upon "Ah a jcalqus eye , eſpecially ſuch as are not bordering upon the 
Coaſts : Becauie that Prince that buildeth Caſtles within the Land, is ſup- 
| poled to fear the Neighbourhood. This was more eſpecially regarded in 
the days of Philip and Mary : for when that Marriage was to be folem- 
nized, it was one of the Articles, to provide for the Eery of ſuch Forts 
and Caſtles, as then were maintained ; to the end: they might be preſer-  _ 
ved free from Uſurpation, for the Uſe, Profit, Strength, and Defence of x war. Parl. 2. 
the Realm, ' onely by the natural born of the ſame. ' And afterwards <P: 2- 
when occaſion was offered for the building of more of that: nature , a | 
new power is given to King Philip and Queen Mary, to re-edifie or make 2 & 2 Phil. 8 
Forts and Caſtles, which muſt be executed by Commuſſion to the Lzeges Mar. cap. 1. 
for ten years ; and onely within. the Counties bordering upon Scotland, | 
and theſe particularly named in the Statute. So as the Crown had not 
power to build in all cafes, nor to any end they pleaſed. , Nor to place 
therein, or betruſt the ſame to whom it would. Nor yet had Edward 
the Sixth that abſolute power, although not engaged in Foreign Intereſts; . 
as 
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as his Siſter Mary was : and therefore whereas Caſte/anes had been made 
for life by Patent, and fo the abſolute power of the Crown was barred. 
in the {rce diſpoſal of the ſame during ſuch time ; the Parliament gave 
the King power to remove ſuch as were not liked, or thought not faithful 
to the Publick Intereſt, although rhey gave no cauſe of ſeizure' by any 
diſloval act. The like alſo may be obſerved of the Ships and Ordnance; 
for they alſo do belong to the State, as the Jewels of the Crown ; and 
therefore upon the Marriagg of Queen Mary, they alſo are by Articles 
preſerved and faved, for the uſe, profit, ſtrength and defence of the Realm 


by the natural born of the ſame. | 


Thirdly, As touching the ordering of the Souldzery , the matter is not 
much to be inſiſted upon; for little doubt is to be made, but that power 
that raiſeth them, alſo ordereth them ro the ſame ends that they are 
raiſed. And therefore, as the ſole power of the Crown doth not the one, 


ſo neither doth it the other, but in caſes formerly mentioned. And yet 


1n no caſe, though the War be never ſo abſolutely defenſive, and the Soul- 
diers raiſed by the Kings own and onely power , had the King abſolute 


Authority, and Arbitrary power, in the ordering of them when they 
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are railed ; but he muſt ſo behave himſelf to them, as to Freemen, accor- 
ding tothe Laws made by themſelves in their Repreſentative in Parlia- 
ment. And therefore are particular Law's made to that end, again/t un. 
due levying and diſcharging of Souldiers, and defaults in paying of them 
as allo againſt the Souldiers departing from their Service without Licenſe , or 
waſting their Arms, and ſuch as — abſent themſelves from Muſters ; as 


5 E.6. F 11, allo for the preſerving the Caſtles, Forts, Ships and Munition for War, 
14 Eliz.c. 1. from being witholden from their due uſe, or from burning or deſtroying. 


Laſtly, As touching the charge of the War, and pay of the Souldiers. 
It is evident, that in all offtentive Wars the Souldiers were paid by the 
Crown, although they might be faid in ſome manner to be in order to 
the defence and fafety of the Nation ; nevertheleſs, where the ſame was 
ſo apparent to the people, it was the common courſe in theſe times to have 
often' Parliaments, and often Subſidies, which were no leſs in a good mea- 
ſure fatisfaQtory to the Crown for the Charges of the War, than Teſti- 
monies of the Peoples good acceptance of the government of Aﬀeairs, and 
ſo accepted at their hands. The particular Records will warrant all this. 
For of all the Wars in theſe times, (that of 88 excepted) not any.of them 
were ever managed at the peoples charge by Contribution, but by Retribu- 
tion. So were theſe times, wherein the people, looking upon the Crown as 
under a kind of infirmity of Childhood or Womanhood, did therefore bear 
a kind of compaſſionate regard thereunto, without jealouſie at Preroga- 
tive ; and could condeſcend and allow the Crown its full Grains,and ſome- 
what more ; yea, more than was meet for ſome other Prince to deſire, or 


the People to give up. And yet more happy were they, wherein the 


Crown knew no intereſt but in dependance npon the peoples good ; and fo 


underſtanding, were rightly underſtood. 


CHAP. 
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C H A P. XXXIX. 
Of the Peace. 


F T is but little that can be faid of Peace in theſe times, wherein {o little 
| freedom was tound from Foreign pretenſions, and Inteſtine irregulari- 
ties, or both; and: yer the people were never more reſolved againit the 
former, nor ſecure againſt the latter, and had God to Friend in all. But 
moſt apparently was this obſervalle in the times of Queen El:zabeth, 
whole Government took up four parts of five of theſe times whereof 
we now treat. She was a compleat Conquerour of War and Treaſon, 
and therein the true Inheritor of the Fate of her Grandtather Fexry the 
Seventh, with advantage ; for ſhe out-faced all dangers by her onely pre- 
ſence, having thereof had more experience than any Princes that ever 
poſſeſſed her Throne: yet ſhe was wiſe enough to beware againſt the fu- 
ture ; conſidering her condition to be the laſt of her Line; that the next 
behind her was rather likely to trip up her heels than ſupport her Train ; 
that the Pope narrowly watched every opportunity ; the diſtance be- 
tween him and the Throne being no greater than the breadth of her 
onely perſon. It may well therefore admit of excuſe, if the Statute of 
the 25 of Edward the Third concerning 7reaſons did not give fatisfaCtion ; 
although therein if ſhe were ſollicitous, her Subjects were more. Some 
kinds of offences were made Treaſon by Statute-laws, which forrerly ap- 
peared not ſuch, becauſe they appeared net at all; and yet in the opinion 
of her people, the Queen was too ſlack in the making , and more ſlack 
in the execution of them. The people had engaged themſelves deeply 
againſt the Queen of Scots, and it was not fafe for them to go back ; 
they go yet deeper, and without any poſitive Authority, leading the way, 
they enter into an Aſſociation amongſt themſelves for the Queens fafety ; 
and it was well liked by the Queen, becauſe ſhe knew it was well meant, 
alchough by ſome it was miſtaken. Nevertheleſs, to take away all ex- 
ception, a Law is made in purſuance thereof, and ſo the work is reduced 27 Eliz. c. r: 
under an ordinary rate, though the publick danger was ſuch,as might well have 
digeſted an extraordinary 0 + aking. | 

I intend not to enter into the particulars of theſe Treaſons of the new 
ſtamp, becauſe they are but temporarte, and in their ultimate reach tend 
onely tothe ſafeguard of the Queens perſon, iri order to the intentionary 
ſence of the Statute of 25 Edw. 3. alrhough not within the explicite 
words of that Law. Onely this 1s obſervable , that though the times 
were full of malice, yet was not all malice looked upon as fatal, nor eve- 
ry expreſſion thereof 7reaſon, or privity thereto, although the Crown it 
ſelf was not a little concerned therein ; but reduced to an inferiour de- 
gree, called Miſprifien ; as if they were willing rather to conſtrue under- 
takings tor miſtakings, and thereby over-look much of the Malignity 
- theſe Times, than to make ftri&t inquiſition into every Pundlifs of 
offence. 

As touching Felony, the rules were various ; ſome were of a new O- 5 Eliz. c. 20. 
riginal, as that of Gypfies; others formerly ſuch, afterwards laid aſide, 
arenow revived with advantage, as Conjuration, and Buggery : But im- ©: 15, 17. 
bezze/ling by Servants of their Maſters Goods, made Felony for a time 
by Edward the Sixth, is by Queen Elizabeth made perpetual. Some 


Felonies 
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Felonies are made ſuch within a certain precinct, as Man;/tealers, and o- 
ther Crimes upoa the Scotiſh Borders. Others formerly made Felony, 
are now unmade ; as that concerning Prophecies : and divers formerly 
protected under the refuge of Clergze, are now barred of that reſerve ; 
ſach asare thoſe that command, counſel, or hire others to commit petty 
Treaſon, Murder, or Robbery, 4 & 5 Phil. & Mar. cap. 4. . Stealers of For- 
ſes, Geldings, or Mares, 2 E. 6. cap. 33. Robbers of Houſes, Booth or Tent, 
by Day or Night, 5 E. cap. 9. Pick pockets, or Cut purſes, 8 Eliz. cap. 4. 
And Woman ſtealers, 39 Eliz. cap. 9. And ſome Crimes made Felony im- 
peachable onely within a certain time, and not upon a cool ſuit. So as 
upon the whole heap of Account, the zeal of the times will appear to be 
more hot, by how much iniquity appeared more hainous; and that wic- 
ked men waxed worſe, as the times waxed better. More particulars of 
this nature, and of other Offences of inferiour note, might be ſuperad- 
ded ; as alſo of Laws, of alteration and amendment of Proceſs and 7r:i- 
al, and of Common Aſſurance and Conveyance of Eſtates, of particular Re- 
venue. All which might be inſiſted upon, if need were, to clear out yer 
further the concluſion of the whole matter ; which I haſten to accom- 
pliſh, led on by a natural motion, that grows in ſpeed, the nigher it comes 
to its cnd. | 
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N the ſtating of this whole account , I ſhall firſt glance upon the 
natural Conſtitution of the people of Zxgland, and then gather up 
the ſcattered Notions into one form: ; becaule the onedoth not a lit- 
tle 11[uſtrate the other, and ſhew the ſame to be radical, and not by any 
forced inoculation. 

The people are ofa middle temper,according to their Climate : the Nor- 
thern Melancholy ,and the Souther Choler,meeting in their general Conſti- 
tution,doth render them ingenious and aCtive : which nourithed alſo under 
the wings of Liberty,inſpires a Courage generous,and not ſoon out of breath. 
Attivethey are,and fo nigh to pure act, that nothing hurts them more than 
much quiet ;of which they had little experience from their firſt tranſmigra- 
tion till the time of King Fames; but ever were at work either in building 
( as before the Norma times ) or after in repairing their ruines occaſio- 
ned by tempeſtuous pretenſions from Rowe and Foreign Princes, or by 
Earthquakes of Civil Contention about the Title between the two Hou- 
ſes of Tork and Lancaſter, or intrenchments of the Crown upon the Li- 
berty of the people. But King Fames conquering all enmity , ſpake 
Peace abroad, and ſang Lullaby at home. Yet like a dead calm in a hot 
Spring, treaſured up in ſtore fad diſtempers againſt a back-Winter. Their 
ingenuity will not allow them to þe excellent at the Cheat ; but are ra- 
ther ſubjeCt in that kind to take than give : and ſuppoſing others as open- 
hearted as themſelves, are many times mn Treaties over-matched by them 
whom they over-match in Arms. Upon the ſame account they are nei- 
ther imperious over thoſe beneath , nor ſtubborn againſt them above ; 
but can well diſcern both perſon and time. Man, Woman, or Child, 
all is one with them, they will honour Majeſty where ever they ſee i, 
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And of the twain, tender it more when they ſee it ſet upon infirmity * 


as if they knew how to command themſelves onely in order to the pub- * 


lick good. | 5 

Nevertheleſs, they love much to be free. When they were under 
awe of the Popes Curſe, they bore off deſigns by the head and ſhoulders ; 
but afterwards, by watchfulneſs and foreſight: and having attained a 
light in Religion, that will own their Liberties, of them both they make 
up one Garland not to be touched by any rude hand ; but as if it were 
the bird of the eye, the whole body ſtartles forthwith ; the Alarm is 
ſoon given and taken ; and whether high or low, none are ſpared that 
ſtand in their way. This they do owe to the Eaſtern people, from whom 
they fetch their Pedegree. So as the onely way to conquer them, is to 
let them have their Lzbertzes ; for like ſome Horſes, they are good for 
carriage, ſo long as their Burthensare eaſe, and fit looſe upon them ; but 
if too cloſe girt, they will break all, or caſt their load, or die. And 
therefore Queen Elizabeth gained much to the Crown by fair carriage, 
good words,and cleanly conveyance ; which was not ſoon diſcovered, nor 
_ caſily parted with : But Ferry the Eighth by height of ſpirit and great 
noiſe; and therefore was no fooner off the Stage, but what was gotten 
by the ſnatch was loſt by the catch , and things ſoon returned into their 
ancient poſture again. 

The firſt Government of the people before their departure out of 
Germany, was in the two States of Lords and Commons. The Clergze came 
not into pompand power till Airs time, and ſoon came to the height 
of a third State appendent to the former, and ſo continued till Zexry 
the Eighth's time : Then they began to decay in power, and in Queen 
Elizabeths time utterly loſt the ſame ; and ſo they can no longer be cal- 
led a State, although they ſtill keep ſtate. : 

The two States of Lords and Commons in their Tranſmigration, being 
then in the nature of an Army of Souldiers, had a General by their Fle- 
fion ; under whom, after they had - obtained a peaceable fetling, they 
named him anew by the name of Xoxning, or the Wife man ;.tor then 
was Wiſdom more neceſſary than Valour. But after the Clergze had 
won theday, and this Xomning had ſubmitted himſelf and his people to 
their Ghoſtly Father, they baptized him by a new name of Rex; and fo 
heis ſtiled in all written Monuments which we owe onely to Ecclefta- 
flicks; although the vulgar held their appellation ſtill, which by contra- 
ction, or rather corruption, did at length arrive into the- word Xing; a 
notion which as often changeth the ſence as the Air ; ſome making the 
perſon all in all, others ſome in all, and ſome nothing at all but a comple- 
ment of State. The Clergie gave him his Title in the firſt ſence, and are 
willing he ſhould have a power over the Eſtates in order to their deſign, 
which then was to rule the King, and by him all his People ; he doing 
what he liſteth with them, and the Clergze the like with him. The $4- 


xons take the word in the ſecond ſence ; for though they had put upon 
the Commonwealth one Head, and on that one Head one Crown, yet 


unto that Head did belong many Eyes, and many Brains; and nothing 
being done but by the common ſenſe, a power is left to him much like to 
that of the outward Members, Executory. : 

In time of War, how unruly ſoever the humours be, yet muſt the 
Law be his rule : He cannot engage the people either to make, continue, 
or determine any effenfrve War without their conſent ; nor compel them 


to arm themſelves, nor command -them out of their Counties for War, 


Eee or 
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or impoſe Military charge upon them againſt their free conijent, or con- 
trary to the known Law. 

In calmer times much rather, he can neither make new Law's, nor al- 
ter the old ; form new Judicatories, Writs, Proceſs, Judgements, or ncw 
Executions, nor inable or diſable any Conveyances of Eſtates. He may 
ſeem poſſeſſed of more power in Church-government, yet, De jare, can 
neither make nor alter Doctrine, or Worſhip , or Government in the 
Church : nor grant Diſpenfations, or Licenſes Eccleſiaſtical ; nor Com- 
miſſions of Juriſdiction, other than according to the Law. And as a clote 
to all, by one Oath taken at the Coronation, he not onely giveth to the 
people ſecurity of the Peace and good Behaviour, but beareth witneſs 
that he oweth AMegzance both to the Law and the People; difterent trom 
that ot the peoples in this, That the King's A/egzance is due to the Law 
that is originally from the peoples Eleon ; but the Peoples to the King, 
undera Law of their own framing. | 

This leadeth on the conſideration of a higher degree of power than 
that of Kings. For though Law, as touching morality in the general, 
be of heavenly Birth; yet the poſitive Laws ariſing from common Pru- 
dence concerning the Honour, Peace, and Profit of every Nation , are 
formed by humane conſtitution, and are therefore called F/oneſta, or ju/ta, 
becauſe by common vote they are ſo eſteemed, and not becaule any one 
man ſuppoſeth them to be ſuch. The words of the Summons to the 
Parliament doth hold for this, Que de communi confilio ordinari contigerint ; 
and the words in the Coronation-oath, Qzas wwlgus elegerit, do ſpeak no 
leſs; whether they be taken in the E:eterperfeQ-tenſe,or the Future-tenſe, 
the concluſion will be the ſame. True it is, that in all, Kings are ſuppo- 
ſed as preſent ; yet is not that valuable in the point of Council, which is 
the foundation of the poſitive Law. For as the beſt things under hea- 


 venare ſubject to infirmity ; ſo Kings either ſhort or beyond in Age or 


Wit, or poſſibly given over to their luſts, or ſick, or abſent, (in all which 


the name of a King adds little more to the Law than a ſound) yet all the 
while the Government is maintained with as much honour and power, as 

under the moſt wiſe and well-diſpoſed King that ever bleſled Throne. 
This is done in the Convention of States, which inthe firſt times confi- 
ſted of Individuals, rather than Specificals. The great men doubtleſs did 
many things even before they ſaw the Engliſh thore; that Tacitus no- 
teth: yet in the publick Convention of all, did nothing alone, till of one 
Houſe they became two. The particular time of the ſeparation is uncer- 
tain, and the occaſion more : It may be the great Lords thought the 
myſteries of State too facred to be debated betore the vulgar , leſt they 
ſhould grow into curioſity : Poſſibly alſo might the Commons in their de- 
bates wiſh the great men abſent, that themſelves might more treely vote 
without angering their great Lords. Nevertheleſs the Royal aſſent is ever 
Sven in the joynt Convention of all. But how a.double Negatzve ſhould 
reſt in the houſe of Lords, one originally in themſelves, the other in the 
fole perſon of the King,(whenas in no caſe isany Negative tound upon Re- 
cord , but a modeſt waring the anſwer of ſuch things as the King likes 
not) 1s to rhe a myſtery, if it be not cleared by Uſurpation. For it is be- 
yond reach, why that which is once by the Repreſentative of the People 
determined to be Zoneftam, ſhould be diſ-determined by one or a few, 
whoſe Counſels are for the moſt part but Notionary, and grounded upon 
private inconveniencies'; and not npon experimentals of moſt publick 
concernment ; or that the vex/t , or Svit fait, which formerly held the 
room 
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room onely of a Manifeſto of the Regal WH] to execute the Law then made 
( as his Coronation-Oath to execute all Laws formerly eſtabliſhed) ſhould 
be taken to be a determination of the ju/tneſs or honeſty of the thing : 
When as this Royal Aſent is many times given by a King that knows no 
difference between good and evil, and is never competent judgein matters 
that in his opinion do fall into contradiction between his own private in- 
tereſt, and the benefit of the people. | 

However unequal it may ſeem, yet both that and other advantages 
were gained by the Fouſe of Lords , after the ſeparation was once made, 
as many of the ancient Statutes ( by them onely made ) do ſufficiently 
hold forth : which although in the general they do concern matters of 
Fudicature, wherein the Lords originally had the greateſt ſhare ; yet 0- 
ther things alſo eſcaped the Common Yote, which in atter-ages they recover- 
ed into their conſideration again. And the condition of the people in 
thoſe times did principally conduce hereunto : For until the Norman times 
were ſomewhat ſetled, the former Ages had ever been uncertain in the 
changes between War and Peace, which maintained the diftance betwcen 
the Lords and their Tenants , and the authority of the one over the c- 
ther, favouring of the more abſolute command in Law. And after that 
the Sword was turned into the Plough-ſhare, the diſtance is eſtablithed by 
compact of. Tenure by Service, under peril of default, although in a dit- 
ferent degree ; for the Service of a Knight, as more eminent in War, ſo in 
Peace it raiſed the mind to regard of publick Peace : but zhe ſervice of the 
Plough ſupportingall, is underneath all, yet ſtill under the common con- 
dition of Free-men equally as the Knight. Peace now had ſcarcely ex- 
ceeded its minority, before it brought torth the unhappy birth of Ambi- 
tion: Kings would be more abſolute, and Lords more Lordly ; the Com- 


ons left far behind, ſeldom come into mention _—_ the publick Acts 


of State, and as uſeleſs ſet aſide. This was the loweſt ebb that ever the 
Commonage of England indured, which continued till Ambition brought 
on Contention amongſt the great men,and thence the Barons Wars, wherc- 
in the Commons parting aſunder ; ſome _— fer the King, who promi- 
ſed them Liberty from their Lords; others ſiding with the Lords, who 
promiſed them Liberty from the Xizg ; they became ſo minded of their 
Liberties, that in the concluſion they come oft upon better advantage for 
their Zzberties than either Xing or Lords, who all were loſers before their 
reckoning was fully made. 

Theſe Wars had by experience made the King ſenſible of the ſmart of 
the Lords great intereſt with the people, and pointed him to the pin upon 
which the ſame did hang; to take which away, a deſign is contrived to 
advance the value of the Commoners, and to level the Peerage, that they 
both may draw in one equal yoke the Chariot of Prerogative. The pow- 
er of the Commons in publick Councils was of ſome efficacy, but not much 
honour, for their mectings were tumultuary ; time brought forth a cure 
hereof, the flowers of the people are by eleftion ſent to be the Repreſenta- 
tive,and fo the 7 -«ds are match'd, if not over-match'd ; the people leſs ad- 
miring the Zo. *% ad more regarding themſelves. This was but a dazle, 
an Eclipſe enſues ; for Kings having duly eyed the nature of 7enure be- 
tween the Lords and Commons, look upon it as an Out-work or Block- 
houſe in their way of approach : . Their next endeavour is there- 
fore to gain the Xnighthood of England within the compaſs of their 


own Fee, and fo by priority to have their Service, as often as need. 


ſhould require, by a trick in Law, as well for their own fafety m time of 
War. 
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War, as for their benefit in time of Peace. This was a work of a con- 
tinuing nature, and commended to Succeſſors to accompliſh by _ 
that the whole Xnighthood of England is become no more the Lords till 
the Kings be firſt terved. And thus the power of the People is whoMy 
devolved into the King's Compnand ; and the Lords muſt now ſtand a- 
lone, having no other toundation than the affeftions of the People gain- 
ed by beneficence of Neighbourhood and ordinary Society, which com- 
monly ingratiates the inferiour rank of men to thoſe of higher degree, 
eſpecially ſuch of them as afteCt to be popular. Ferry the Seventh tound 
out this Sore, and taught his Succeſſors the way to avoid that occaſion 
of Jealonſie, by calling up ſuch conſiderable men to attend the Court, 
without other Wages but fruitleſs hopes ; or under colour of honour to 
be had by Kings from the preſence of ſuch great men in their great 
Trains ; or of other ſervice of ſpecial note to be done onely by men of 
ſo high accompliſhment. And by this means Lordſhip , once bftnging 
therewith both Authority and Power unto Kings, betore Kings grew jea- 
lous of their greatneſs, in theſe latter days is become a meer Jelly ; and 
neither able to ſerve the intereſt of Kings ( if the people ſhould beſtir 


themſelves) nor their own any longer. Henceforth the Commons of 


England are no mean perſons, and their Repreſentative of ſuch concern- 
ment, as if Kings will have them to obſerve tun, he 'muſt ſerve them - 
with their Liberties and Laws : and every one the publick good of the 
people. No man's work is beneath, ne man's above it ; the beſt honour 
of the Kings work is to be Nobils ſervitus, ( as Antigonus ſaid to his Son) 
or in plain Engliſh, Supream Service above all, and to the whole. I now 
conclude, wiſhing we may attain the happineſs of our Forefathers the 
ancient Saxons, Quilibet contentus ſorte propria. 
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He more Words, the more Faults, is a divine Maxime, that hath 

put a ſtop to the publiſhing of this Second Part for ſome time : 

. butobſerving the ordinary humour ſtill drawing off, and paſ- 

ſing a harſher Cenſure upon my intentions in my Firſt Part than I ex- 
pected ; I do proceed to fulfil my courſe, that if Cenſure will be, it may 
be upon better grounds, when the whole matter is before. Herein I ſhall 
once more mind, that I meddle not with the Theological Right of Kings, 


or other Powers , but with the Civil Right in Fa& now in hand. 


And becauſe ſome mens Pens of late have ranged into a denial of the 
Commons ancient Right in the Legiſlative power; and others, even to ad- 
nul the Right both of Lords and Commons therein , reſolving all ſuch 
power into that one principle of a King, Quicquid 7ibet, licet, to making 
the breach much wider than at the beginning ; I ſhall intend my courſe 
againſt both. As touching the Commons Right , joyntly with the Lords, 
it will be the main end of the whole ; but as touching the Commons Right, 
in competition with the Lords, T will firſt endeavour to remove out of 
the way what I find puliſhed ina late TraQtate concerning that matter,and 
ſo proceed upon the whole. ; 

The ſubject of that Diſcourſe conſiſteth of three parts ; one to prove 
that the ancient Parliaments ; before the thirteenth Centuty , conſiſted 
onely of thoſe whom we now call the Houſe of Lords ; the other, that 
both the Legiſlative and Fadicial Power of the Parliament reſted wholly 
in them. Laſtly, that Knights, C1tizens, and Burgeſſes of Parliament , or 
the Houſe of Commons, were not known nor heard of till punier times 
than theſe. This laſt will be granted, viz. That theit feveral Titles of 
Knights, Citizens, and Burgeſſes, were not known in Parliament till of lat- 
ter times: Neverthcleſs, it will be inſiſted upon, that the Commons were 
then there. The ſecond will be granted but in part, viz. That the Lords 


had much power in Parliament in point of Juriſdi#zon, but neither ths. 


jole, nor whole. 


The firſt is abſolutely denied, neither is the fame proved by any one 
inſtance or pregnant ground in all that Book, and therefore not clearly 
demonſtrated by H7tories and Records beyond contradiction, as the Ti- 
tle-page of that Book doth hold forth to the World. Firſt, becauſe not 


one inſtance in all that Book is excluſive to the Commons ; and fo the 


F ff whole 
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whole Argument of the Diſcourſe will conclude, 4b Aathoritate Negas 
t3va, which is no Argument in humane teſtimony at all. 


Secondly, The greateſt number of inſtances in that Book, are by him 
ſuppoſed to concern Parliaments , or General Councils of this Nation, 
holden by the Repreſentative thereof ; whereas indeed they were either 
but Syzodical Conventions for Church-matters, whereunto the poor Com- 
mons ( he well knoweth ) might not come, unleſs in danger of the Ca- 
»ons dint ; or if they did, yet had they no other work there, than to hear, _* - 
learn, and receive Laws from the Eccleſiaſticks. And the Lords them- | 
ſelves, though preſent, yet under noother Notion were they, than as Coun- 
ſel tothe King, whom they could not caſt out of their Council; till after- 
ages, though they often endeavoured it. 


Thirdly, The Author of that 7rafate alſo well kgoweth, that Xings 
G uſually made Grants and Infeodations by advice of the Lords, without 
the aid of the Parliament: And it is no leſs true , that Kings with the 
Lords, did in their ſeveral Ages exerciſe ordinarily Juri/difion, in caſes of 1 
diſtributive Juſtice ; eſpecially after the Norman entrance : For the ſtep 
was eaſie, from being Commanders in War , to be Lords in Peace ; but 
hard to lay down that power at the Foot of Juſtice, which they. had u- 
ſurped in the rude times of the Sword, when men labour for Life rather | 
than Liberty ; and no lefs difficult to make a difference between their 
deportment in commanding of Souldiers, and governing of Country- 
men ; till Peace by continuance had reduced them to a little more ſobrie- 
» ty. Nor doth it ſeem irrational, that private differences between Partv 
and Party, ſhould be determined in a more private way, than to trouble 
the whole Repreſentative of the Kingdom with matters of ſo mean con- 
cernment. It then thoſe Councils mentioned by the Author,which concern 
the King's Grants, and Infeodations, and matters of Judicature, be taken 

from the reſt of the Precedents, brought by him, to maintain the thin 

aimed at ; I ſuppoſe ſcarce one Stone will be left for a Foundation to ſuc 
aglorying Structure, as is pretended in the Title-page of that Book : And 
yet I deny not, but where ſuch occaſions have betaln , the Parliament fit- 

- ting, it hath cloſed with them, asthings taken up by the way. 


Fourthly, It may be that the Author hath alſo obſerved , that all the 
Records of Antiquity paſſed through ( if not from) the hands of the 
Clergie onely ; and they might think it"ſufficient for them to honour 
their Writings with the great Titles of men of Dignity in the Church 
and Commonwealth, omitting the Commons, as not worthy of mention ; 
and yet they might be there then preſent, as it will appear they were, 
in ſome of the particular inſtances enſuing, to which we come now in a 
more punCtual conſideration. | 

The firſt of theſe, by his own words, appear to be a Church-mote , or 
Synod; it was in the year 673 , called by the Archbiſhop , who had no 
more power to ſummon a Parliament, than the Author himſelf hath : 
And the ſeveral Concluſions made therein , do all ſhew that the People 
had no work there, as may appear in the ſeveral Relations thereof made . 
by Matthew Weſtminſter, and Sir Henry Spelman, an Author that he makes 
much uſe of, and therefore I ſhall be bold to make the beſt uſe of him 
that I can likewiſe, in vindicating the truth of the point in hand : For, 
whatever this Council was, it is the leſs material, ſeeing the ſame Author 

| recites 
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recites a Precedent of Athelbert, within ſix years after Auſtix's entry 1n- 
to this Iſland, which was long before this Council, which bringeth on 
the Van of all the reſt of the , rp Inſtances ; which King called a 
Council, ſtiled, Commune Concilium tam Cleri quam Populi : and in the con- Pag. 125. 
cluſion of the ſame, a Law is made upon the like occaſion, $; Rex Popu- 
lum Convocaverit, &c. In both which it is evident, that in thoſe times 
there were Councils holden by the People, as well as by the Magnates or 
Optimates. = -” 

His next inſtance is in the year 694, which is of a Council holden by 
the Great mes, but no mention of the Commons; and this he will have to 
be a Parliament, albeit, that he might have found both Abbateſſes ; or 
Women,aad Presbyters, tobe Members of that Aſſembly, and (for default 
of better ) atteſted the Concluſions of the fame , notwithſtanding the 
Canon, Nemo militans Deo, &c. But I muſt alſo mind him, that the ſame 
Author reciteth a Council holden by King Ira, Suaſu omnium Aldermanno> 
rum, & Seniorum, & Sapientum Regni : and it is very probable, that all 
the Wiſe men of the Kingdom were not included within the Lordly Dig- 
nity. | | 
The third inſtance can have no better ſucceſs, unleſs he will have the 
Pope to be allowed power to call a Parliament, or allow the Archbiſhop 
power to do that ſervice by the Pope's command; for by that Authority 
this ( whatever it be ) was called, if we give credit to the Relations of 
Sir Zexry Spelman ; who alſo reciteth another Council within three leaves Concil. Brit. 
foregoing this, called by Withered at Barkhamſtead, unto which the Cler- *** 2% 
gie were ſurnmoned, Quj cum viris utique militaribus communi omnium aſ- 
ſenſu has leges decrevere : So as it feemeth in thoſe times Souldiers or nia. P. 194- 
EKnights werein th2 Common Councils, as well as other Great Mer. 


In the next place, he bringeth in a Council holden in the year 747» 
which (if the Archbiſhop were then therein Preſident, as it is faid, in the vid. p. 24z. 
ou of the King) was no Parliament, but a Church-mote ; and all the 245: 
ncluſions in the = do teſtific no leſs , they being every one concern- 
ing Eccleſiaſtical matters. 
And furthermore, before this time, the Author out of whom he citeth Pag. 219. 
this Council, mentioneth another Council holden by za the — 
in the preſence of the Biſhops, Princes, Lords, Earls, and all the wiſe » 
men and People of the Kingdom, all of them concluding of the intermar- 
riage between the Brittons, Pitts, and Saxons, which formerly, as it ſeem- 
eth, was not allowed. And the ſame King by his Charter, mentioned by 
the ſame Penman, noteth that his endowment of the Monaſtery of 6/a- 
ftenbury was made, not onely in the preſence of the Great Mex, but, Cum 
preſentia populationis ; and he faith, that Omnes confirmaverunt : which 1 
do not mention as a work neceſſary to be done by the Parliament, yet 
fuch an one as was holden expedient as the caſe then ſtood. 
Forty years after, he meeteth with another Council, which he ſuppo- 
ſeth to be a Parliamevt alſo, but was none, unleſs he will allow the Pope's F 
Legate power to ſummon a Par/iament. It was holden in the year 787; 
and had he duly conſidered the return made by the Pope's Legate of the 
Adts of that Council , which is alſo publiſhed by the fame Author, he pag. 353. 
might have found, that the Legate faith, 7hat they were propounded in pub- 
lick Council, before the King, Archbiſhop, and all the Biſhops and Abbots of - 
the Kingdom, Senators, Dukes, or Captains, and People of the Land, and they 
all ſavy er to keep the ſame. | 
| Fffz Then 
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Then he brings in a Council holden in the year 792. which he would 
never have ſet down in the Liſt of Parliaments, if he had conſidered how 
improper it is to conſtrue Provinczale tenuit Concilium , for a Parliament ; 
and therefore I ſhall need no further to trouble the Reader therewith. 

The two nextare ſuppoſed to be but one and the ſame; and it is faid to 
be holden Anno 974 ,before nine Kings fifteen Biſhops,twenty Dukes,&c.which 


* for ought appears, may comprehend all England and Scotland; and is no 


Pag. 321. 


Parliament of one Nation , but a Party of ſome Nations, for ſome great 
matter, no doubt, yet nothing in particular mentioned, but the folemn 
laying the Foundation of the Monaſtery of Saint Albans. 

What manner of Coxncil the next was, appeareth not, and therefore 
nothing can be concluded therefrom, but that it was holden in the year 


797- | 
"That Council which is next produced, and in the year 800, and is called 
in great Letters, Concilixm Provinciale, which he cannot Grammatically 
conſtrue to be a Parliamemt; yet in the Preface it is ſaid, that there were 
Viri cujuſcunque dignitatis : and the King in his Letters to the Pope, faith 
concerning it, Viſum eft cunttis gentis Noſtre ſapientibus ; fo as it ſeemeth 
by this, and other Examples of this nature, that though the Church-motes 
inventcd the particular concluſions, yet it was left to the Wittagenmote to 
Judge and conclude them. Þ 
There can be n>queſtion, but the next three. Precedents broyght by 


© the Opponent were all of them Church-motes : For the firſt of them, 


Concyl. Brit. 
Pag. 518. 


Concil. Brit. 
Pag. 334+ 


which 1is.faid to be holden in the year 816, is called a Synod, and both 
Prieſts and Deacons were there preſent, which are no Members of Par- 
liament, conſiſting onely of the Houſe of Lords ; and they all of them 
did Pariter traftare de neceſſariis S utilitatibus Ecclefharum. The ſecond 
of them is called a Synodal Council, holden Axno 822, and yet there were 
then preſent Omnium dignitatum Optimates ; which cannot be underſtood 
onely of thoſe of the Houſe of Lords, becauſe they ought all to be per- 
fonally preſent , and therefore there 1s no Optimacy amongſt them. The 
laſt of theſe three is called Synodale Conciliabulum, a petty Synod , in great 
Letters : and beſides, there were with the Biſhops and Abbots many 
wiſe men ; and inall theſe reſpe&s it cannot be a Paritament onely of the 


great Lords. © 


" Thenext Council, faid tobe holden in the year 82 3, cannot alſo be cal- 


_ led properly a Parhament, but onely a Conſultation between two Kings 


and their Cownctl, to prevent the invaſion of the Danes; and the atteſts 
of the Kings Chaplain and his Scribe, do ſhew alſo that they were not all 
Members of the Fouſe of Lords. | 

The Council cited by the Opponent inthe next place, was holden Ano 
838, being onely im nature of a Council for Law, or Fudicature, to deter- 
mine the validity of the King's Grant made to the Church of Caxterbu- 
ry ; Which is no proper work for a Parliament, unleſs it befal during the 
fitting of the ſame. 

The next is but a bare title of a Counc;/ , ſuppoſed to be holden Amo 
850, andnot worth its room ; for it neither ſheweth whether any thing 
was concluded, nor what the Concluſions were. | 

The work of the next Council, alleadged to be holden Anno 85 1, was 


| to confirm the Charter of the Monaſtery of Croyland, and to determine 


concerning affairs belonging to the Mercians; and if it had been a Par- 
liament for that people, it might be worthy of enquiry how regularly 
the Archbiſhop of Canterbury, and the Biſhop of Londor , and = Em- 

| baſſadors 
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baſladors from the Weſ-Saxons, could fit amongſt them , and atteſt the 
Concluſions therein made, as well as the proper Members of that Na- 
tion. 

He cometh in the next place toa Conncil holden in the year 85 5,which 
is more likely to be a Parliament than moſt of them formerly mentioned, - 
if the Tithes of all Eg/and were therein given to the Church ; but herc- 
of I have ſet down my opinion in the former part of the Diſcourſe. And 
though it be true, that no Knights and Burgeſſes are therein mentioned, 
as the Opponent obſerveth our of the Title; yet if the body of the Laws 
be duly conſidered, towards the Concluſion thereof it will appear, that 
there was preſent Fidelium infinita multitudo , qui omnes regium Chirogra- 


phum laudaverunt, Dignitates verd ſua nomina ſubſcripſerunt. And yet the Concil. Eric. 


Wittagenmotes in theſe times began to be rare, being continually inter- **: 35* 
rupted by the invaſions of the Daves. | | 

The three next Councils, alleadged to be in the years 930, 944, 948. 
were doubtleſs of inferiour value, as the matters therein concluded were 
of inferiour regard, being ſuch as concern the paſſing of the Kings Grants, 
Infeodationsand Confirmations. 


The Council mentioned to bein the year 965, is ſuppoſed to be one and Concil Brir: 


the ſame with the next foregoing, by Sir FZexry Spelman; which calls it Pag. 48. 
ſelf a General Council, not by reaſon of the general confluence of the 
Lords and Laity, but becauſe all the Biſhops of Erg/and did then meet. 
The Primi and Primates were there; who theſe were, is not mentioned, 
but it is evident that the King of Scots was there, and that both he and 
divers that are called Miniſtri Regis, atteſted the Concluſions. It will be 
difficult to make out how theſe ſhould be Members of the Houſe of Lords, 
and more difficult to ſhew a reaſon why in the atteſting of the Acts of 
theſe Conncils, which the Opponent calls Parliaments, we find ſo few of 
the Lazty,that ſcarce Twelve are mentioned inany one of them, and thoſe 
to deſcend fo low as the Miniſ?ri Regis, to make up the number. | 
Five more of theſe inſtances remain, before the coming of the Nor- 


mans. 


The firſt of which was in the year 975, and in a time when no Par- " RY EY 


Lament, according to the Opponents principles, could fit; for it was an Pag. 450. 
Inter-Regnum. TE 

Thetwo next were onely Synods to determine the difference between 
the Regularsand the Seculars, in the King's abſence, by .reaſon that he 
was under age.; and they are faid to be in the year 977, and 1009. But 
it is not within the compaſs of my matter to debate their dates. 

The laſt two were Meetings or Courts for Fadicature, to determine 
the Crime of Treaſon ; which every one knows is determinable by infe- 
riour Courts before the high Steward or Judges, and therefore not fo pe- 
culiar to a Parliament,as to be made an Argument of its exiſtence. And 
thus are we at an end of all the inſtances brought by the Opponent to 
prove that Parliaments before the Norman times conſiſted of thoſe whom we 
now call the Flonſe of Lords. All which I ſhall ſhut up with two other 
Notes taken out of the Book of Councils, publiſhed by Sir Henry Spel- 


man. 


The firſt of which concerneth a Grant made by Canutus, of an &xem- p,,, ,.. 
ption to the Abbey of Bury Saint Edmunds, in a Council wherein were 
preſent Archbiſhops, Biſhops, Abbots, Dakes, Earls. Cum quamplurimis 
gregariis militibus , cum populi multitadine copioſa votis regiis — 
| £0J0ns 
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conſentientes. The other taken our of the Coxfeſſor's Laws, which tell us, 
that Tythes were granted to the Church, .4 Rege, Baronibus, & Populo. 
And thus I ſhall leave theſe Teſtimonies to debate with one another,whilſt 
the Reader may judge as ſeemeth moſt equal to himſelf. 

Being thus come to the Norman times, and thoſe enſuing ; I ſhall more 
ſummarily proceed with the particulars concerning them , becauſe they 
were times of Force, and can give little or no evidence againſt the Cu- 
ſtoms rightly ſetled in the Saxon times, which I have more particularly 
inſiſted upon, that the Original Conſtitution of this Government may the 
better appear. Now for the more ſpeedy manifeſting of the truth in the 
particulars following,l ſhall pre-adviſe the Reader in three particulars. 


Firſt, that the Church-motes yu more in Power and Honour by the 
aid of the Normans Law, refuſing the concurrence and perſonal preſence 
of Kings, whom at length they excluded from their Councils with all his 
Nobles; and therefore it is the leſs wonder , if we hear but little of the 
Commons joyning with them. 

Secondly, That the Norman way of Government grew-more Ariſtocra- 
tical than the Saxon, making the Lords the chief Inſtruments of keepin 
Kings above, and People underneath ; and thus we meet with much nol 
of meetings between the Xing and Lords, and little concerning the grand 
meetings of the Kings, and the Repreſentative of the People ; although 
ſome foot-ſteps we find even of them alſo. For the Xings were miſtaken 
in the Lords, who meaned nothing leſs than to ſerve them with the 
Peoples -— 9 together with their own, which they ſaw wrapped up 
in the groſs. 

Thirdly; By this means the Councils of the Xing and Lords grew po- 


fent, not onely for advice in particular occaſions, but in mattersof Judi- 


cature, and declaring of Law, ordering of Proceſs in Courts of Pleas ; 
which in the firſt framing were the works of the Wiſe and Learned mer, 
but being once ſetled, become part of the Liberties of every Freeman. 
And it is not to be doubted but theſe Councils of Lords did outreach into 
things too great for them to manage, and kept the Commons out of poſ- 
ſefſion of their right , during the preſent heat of their ruffling condi- 
tion ; yet all this while could not take abſolute poſſeſſion of their Legiſla- 


tive power. 


Inow come to the remainder of the particular inſtances produced by 
the Opponent, which I ſhall reduce into ſeveral Categories, for the more 
clear ſatisfaction to the Reader, with leſs tediouſneſs. 


Firſt, It cannot be denied but the Council of Lords gave advice to Kings 
ii caſes of particular emergency ; nor is it incongruous to the courſe of 
Government, even to this day ; noris it meet that the Parliament ſhould 
be troubled with every ſuch occaſion: and therefore the giving of advice to 


William the Conquerour, what courſe ht ſhould take to ſettle the Laws of 


England according to the inſtances in Conncils holden Ax. 1060,and 1007. 
_ to gain favour of the great men, according to that in Anno 1106. and in 
the manner of endowment of the Abbey of Battel, as in pag. 25 of the Oppo- 
nents Diſcourſe : and what to do upon the reading of the Pope's Letter, ac- 
cording to that in Amo 1114. And whether the Pope's Legate ſhould be 
admitted,as in pag. 18. And how King Stephen and Henry ſhall come to 
an Agreement, as Anno 1153. And how to execute Laws by Judges and 


uſtices 
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Juſtices Ttinerant, as Anno 1176: And touching the manner of ingaging for 

a Voyage by Croifado to Jeruſalem, Axno 1189. And to give anſwer to 
Embaſſadors of a Foreign Prince, pag, 25. And how King John ſhall con- | 
clude Peace with the Pope, Anno 1213.. Where neverthelcis, Marth. Paris Pag. 23- 
faith, was Turba multa nims. 1 fay, all theſe might well be done by a 
Council of Lords, and not in any poſture of a Parliament ; albeit that in 

none of all theſe doth any thing appear, ,but that the Commons might be 
preſent in every one, or many of thein all. 


Secondly, As touching Fudicature, the Lords had much power therein, 
even in the Saxon times, having better opportunities. for Knowledge and 
Learning, eſpecially joyned with the Clergie, than the Commons in thoſe 
times of deep darkneſs, wherein even the Clergie wanted not their ſhare; 
as in the firſt part of the Diſcourſe I havealready obſerved. Whatſoever 
then might be done by Judges in ordinary Courts of Judicature, is inte» 
riour to the regard of the Parliament ; and therefore the Plea between 
the Archbiſhop and Ethelſtan concerning Land, inſtanced Anno 1070. And 
between Lantrank and Odo, Amno 1071. And between the King and An- 
ſelme, pag. 15, 16. And the determining of the Treaſon of John (afterwards 
King ) againſt his Lord King Richard, pag. 23. And the difference concer- 
ning the title of a Barony between Mowbray and Scotvile, pag. 25. And gji- 
wing of ſecurity of good behaviour by William Brawſe to Xing John, pag. 26. 
All theſe might well be determined onely before the Lords, and yet the 
Parliament might be then ſitting or not ſitting ; as the contrary to either 
| doth not dppear , and therefore can theſe form no demonſtrative ground 

to prove that the Parliament conſiſted in thoſe times, onely of ſuch as we 
now call the Zouſe of Lords. | 


A Third work whereby the Opponent would prove the Parliament to 
conſiſt onely of the ZZouſe of Lords, is, becauſe he findeth many things 
by them concluded touching the ſolemmization , and: the {lin of 
the Succeſſion.of Kings ; both which, he faith, were done by the Zords i 
Parliament, or thole of that Houſe ; and I ſhall crave leave to conclude 
the contrary : For neither is the Elefion, or Solemnization of ſuch Ele- 
Ction,a proper work of the Parliament, according to the Opponents prin- 
ciples; nor can they prove ſuch Conventions wherein they were to be; 
Parliaments, Not the Elkton of Kings , for then may a Parliament be 
without a Xing; and therefore that inſtance concerning William Rufus, 
pag. 16 will fail, or the Opponents Principles, who will have no Parliament 
without a Xing. | 

The like may alſo be faid of the inſtance concerning King Szevey, 
{4s 18. Muchleſs can the Solemnization of the Ele&tion by Coronation 

a proper work for the Parliament : Nevertheleſs, the Opponent doth 
well know that both the EJefjon of a King , and the Solemnization of 
ſuch Eleftion by Coronation, are Spiritleſs motions without the preſence 
of the people ; and therefore though his inſtance, pag, 17, concerning the 
Eleition of Henry the Firſt by the Biſhops and Princes, may ſeem to be 
reſtriCtive as to them, yet it is not ſuch in fa&t ; if Matthew Paris may 
be believed, who telleth us, that in the Comventus omnium was Clerus and 
Populus untverſus, and might have been noted by the Opponent out of y,. 5,14... 
that Learned Antiquary ſo often by him cited, if he had pleaſed to take Titles of Ho- 
notice of ſuch matters. | __ 
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A Fourth ſort of Inſtances concerneth matters Ecclefraſtical, and ma- 
king of Canons ; and hereof enough hath been already faid , that ſuch 
Work was abſolutely challenged by the Church-motes as their proper 
Work; and therefore the Inſtance, pag. 16, 17. of the Council in Henry 
the Firſt's time, and the Canons made by the Biſhops there ; and that 0- 
ther called by Theobald Archbiſhop of Canterbury, and inſtanced by the 
Opponent, pag, 19. I fay, both theſe do tail in the Concluſion propoun- 

ed. 


Fifthly, as touching the moſt proper Work of Parliament, which is 
the making of Laws concerning the Liberties and Benefit of the people ; 
the Opponent produceth not one inſtance concerning the ſame, which 
doth not conclude contrary to the Propoſal ; for as touching thoſe two 
inſtances in his Thirteenth page, Ammo 1060, they concern not the 114» 
king of Laws , but the reviving of ſuch as had been diſuſed formerly ; 
which might well enough be done by a private Council. But as to that 
in his Fifteenth page, of the Law made by the Conquerour concerning 
Remigius Biſhop of Lincoln, although it be true, that we find not the 
particular Titles of Xights, Citizens, and Burgeſſes, yet beſides the Coun- 
cil- of Archbiſhops, Biſhops, and Princes, we find the Common Council ; 
for ſo the words are, Communt Concilio, & Concilio Archiepiſcoporum , E- 
piſcoporum, Abatum, © omnium Principum ; although the Opponent would 
ſeem to wave theſe words, Z? Concilio, by putting them in a ſmall Cha- 
racer, and the reſt in Great Letters, that the Readers eyes might be fil- 
led with them, and overlook the other. 


Secondly, As to the inſtance of the Council at Clarindon, in his Nine- 
teenth page, which he citeth out of Matthew Paris, Matthew Weſtmin- 
fter, and Hoveden, although he pleaſeth to mention the ſeveral ranks of 
Great Men, and thoſe in black Letters of a'greater ſize ; and faith, That 
not one Commoner appears; yet Mr. Selden's Hoveden, in that very place 
ſo often by the Opponent cited, tells him, that both Clerws and Populus 
were there. | 


- Thirdly, The Opponent citeth an inſtance of Laws made by Richard 
the Firſt , in his Twenty fourth page ; and he ſetteth down the ſeveral 
Ranks of Great Men, and amongſt the reſt , ingeniouſly mentioneth 
Milites ; but it is with a Gloſs of his own, that they were Barons that 
were made Xnights , whenas formerly Barons were mentioned in the 
general; and therefore how proper this Glols is, let others judge ; eſpe- 
cially ſeeing that not onely Milites, and Milites Gregarii , but even Mi- 
»itri, were preſent in ſuch Conventions, even in the Saxon times : And 
Mr. Seldex in the former known place mentioneth an Obſervation; that 
Univerſt perſone. qui de Rege tenent in Capite , ficut ceteri Barones debent 
intereſſe judiciis curic Domini Regis cum Baronibus. | 


Fourthly, He citeth in his Twenty fifth page another inſtance in _ 
Tohi's time, in which, after the aſſent of Earls and Barons, the words 
Et omnium fideliam noſtrorum are allo annexed , but with this conceit of 
the Oponents, that theſe Fzdeles were thoſe that adhered to'the King a- 
gainſt his Enemies :' be it ſo , for then the Commons were preſent, and 
did aſſent; or they may be, faith he, ſome ſpecially ſummoned as Afﬀr- 


| ftants ; take that alſo, and then all the true-hearted in the Kingdom 


were 
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were ſpecially ſummoned,and were there ; ſo as the concluſion will be the 
fame. x 


* In the fifthplace,he cited a ſtrange Precedent (as he calls it) of a Writ of 
Summons in King Foh's time, in his Twenty ſeventh page, wherein Omnes 
Milites were ſummoned, Cum armis ſuis ; and he concludes therefore the 
fame was a Council of War. - 


' Firſt, Becauſe they were to come armed. It is very true; and ſo they did 
unto the Councils in the ancient Saxon times, and fo. the Knights of the 
Counties onght to do in theſe days, if they obey the Writ, Duos Mites 
gladiis cintos, Oc. | 

Secondly, he faith, that the Xnights were not tocome to Council. That 
is his opinion ; yet the Writ ſpeaks, that the Dzſcrez? Milites were to 
come, Ad loquendum cum Rege de negotiis regni : It is true,faith he, but not 
Ad traftandum, & faciendum, & confturiia It is true, it is not fo faid, 
nor is it excluded ; and were it ſo , yet the Opponents concluſion will 
not thence ariſe, That none but the King, and thoſe who are of the Houſe of 
Lords, were there preſent. x | 


The Sixth and laſt inſtance mentioned by the Opponent, is in his Thir- 
ticth page , and concerneth E/cuage granted to King Foh», who by 
his Charter granted, That i» ſuch caſes he would ſummon Archbiſhops, 
Biſhops, Abbots , Earls, and the greater Barons, unto ſuch Conventi- 
ons by ſpecial Writs ; and that the Sheriff ſhall ſummon promiſcuouſly all 
others which hold in Capite : and thence he toncludes , That one but 
the Great Lords, and the Tenants in Capite ( whom hecalls the /e/- 
ſer Barons g) were preſent ; but no Knights , Citizens, or Burgeſſes : all 
which being granted, yet in full Parliament the C3t:izers and Burgeſſes 
might be there. For Councils were called of ſuch perſons as ſuited to the 
matter to be debated upon. | 

If for matters purely Ecclefraſtical, the Xing and his Council of Lords, 
and the Church-men, made up the Council. 

If for advice in emergencies, the King and ſuch Lords as were next at 
hand determined the concluſions. 

' © If for Eſcuage, the King and ſuch as were to pay Eſcuage , made 
up a Council to aſcertain the ſum, which was otherwiſe uncer- 
tain. | 

If for matters that concerned the common Liberty, all forts were pre- timnter. tib. 2; 
ſent, as may appear out of the very Charter of#King Fohn, noted in cap. 3- 
my former diſcourſe, page 258. and. alſo from an Obſervation of z,;.. p. 122, 
Cambden concerning Henry the Third , Ad ſammum hoxorem pertinet, 

( faid he ) Ex quo Rex Henricus 7ertius, ex tanta multitudine que ſe- 
ditioſa ac turbulentia fuit , optimos quoſque adl Comitia Parliamentaria e- 
Vocavertt. . , GR” 

Secondly, The Opponent takes that for granted that never will be, 
viz. That all the Kings Tenants In Capite were of the Houſe of Lords ; 
whenas himſelf acknowledgeth a difference, page 28. viz. That the Ba- - 
rons are ſummoned by Writs, /igi/atim, as all the Members of the Fouſe 
of Lords are ; but theſe are by general Summons , their number great ; 
and hard it will be to wud, how, or when, they came to be exclu-« 
ded from that Society. | 
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I ſhall infiſt no further upon the particulars of this Tratate, but demur 
upon the whole matter , and leave it to _p_—_ upon the Premiſes, 
which might have been much better reduced to the main Concluſion, 
if the Opponent , in the firſt place , had defined the word P 4 R L L 
A ME NT : For it was a Convention without the People , and ſome- 
times without the # 7 NG, as in the Caſes formerly mentioned , of _ 
the Eleftions of William Rufus , and of King Stephen. And if fome- 
times a: Parliament of Lords onely may be againit the King, and fo 
without Xing or People, as in the Caſe between Stephen and Maud the 
Empreſs; and the Caſe likewiſe concerning King John, both which alſo 
were formerly mentioned ; All this is no moreto the Government, than 
it would be, ſhould at any time the Commoxs hold a Parliament without 
a King or Houſe of Lords : and then all'the Opponents labour is to little 


purpoſe. 


rh 


Secon 


j Betting of Felony made Fe- 
lony page 174 
Adminiſtration granted to 

the next of the Kindred 30 

Admirals power from the Parlia- 
ment 2.4. formerly under many,brought 
into one 25. once gained juriſdiftion 
to the high-water-mark 2.6. and his 

Power regulated by Law ibid. over 

Sea-men, Ports, and Ships 1bid. 

Allegiance according to Law 11. 
vide Supremacy , the nature thereof 
in general 42. it is not natural tid. 

52. wot abſolute or indefinite 49. not 

to the King in his natural capacity 51. 

it obligeth not the people to ſerve in 

forein War 60. it is due to the per- 
ſon of the King for the time being 

I44, 163. what 2t is in time of War, 

aud relation thereunto 144. Henry 

the Seventh, and Henry the Eighth 
endeavoured to advance it in relation 

to the Crown, but effefted it not 61. 

Appeals in caſes Eccleſiaſtical re- 
frrained from Rome, and given in the 

Kings caſe to the Convocation, and 

#n the caſes of the people, the Archbi- 

ſhop afterwards to the Delegates, and 

were never ſetled in the Crown 133, 

I 36. vide Archbiſhop. 

Archbiſhop hath the lawful = 

er of the Pope in Appeals and Di- 

ſpenſations, Licenſes , and Faculties 

x36. the Archbiſhop of York loſeth 
his juriſdiftion over the Scotiſh Bi- 


ſhops II3 


| 


7? 
BLE 


TU THE 


da Part. 


Arrays, Commiſſion of Array 104 
vide War. 

Aſſent of the King to Aﬀs of 
Parliament, ſerveth onely to the exe= 
cution of the Law, and not to the ma- 
king thereof I3 

Aſſociation of the a for the 
common ſafety, before the Statute ens 
abling the ſame 173. 


B. 


Aſtardy, not to be determined by 
the Ordinary, before Summons 
to the pretenders of Title to be heard 


\ 
Bench, the Kings Bench at Welk 
minſter abated in power by the Com- 
miſſions of Oyer and Terminer, and 
Goal-delivery 54, 97 
Benevolence , fri# uſed by Ed- 
ward the Fourth 108. taken aw 
by Richard the Third ibid. taken up 
again by Henry the Seventh 11 
Biſhops, ot impeachable before the 
Crvil Magiſtrate 29. their Temporal> 
ties to be neither ſeized nor waſted in 
the vacancy. Vide Ordinary. 
Buggery made Felony 


C. 


I73- 


Anons, their power anciently in 

1 debate 37. ſuch as are not ac« 
cording to the Law are taken away 
| I38 
Caſtles and Goals reſtored to Eo 
Country 67. vide Forts and Fortifica- 
tions, Ggg2 Chans 


The Tani 


and upon a Woman 


Chancery, once an Ofice , after-| 


wards a Court 21. the power grows 
by Af of Parliament 22, 95. the 
manner of the proceedings 2.3. Keeper 
of the Great Seal increafeth in power 


| os 
Chanccllour eleted by the Parli- | 


ament | 23 
_ Cheſhire made a ny 7 
Children carried into Cloiſters re- 
medied 96 
Clergie, priviledgea from Arreſts 
31. diſcharged of —_— and 
free quarter 1bid. their Temporalties 
in queſtion 38. the Commons love not 
their perſons 86. their firft declining 
from Rome in the matter of Provi- 
ſors 88. they gain free proceſs in mat- 
ters Feelefraſtical 112. their defe- 
Aion from Rome, and ſubmiſſion to the 
Crews { I20 
Clergie upon Trial 5ut once al- 
lowed 151. in ſome caſes diſallowed 


I47, 173. 
Commitſlioners Ecclefraſtical 1 67. 
High Commiſſion tbid. 


 Conjuration , vide Witchcraft 
Conſervators of the Trace 95 
Conftables Court, vide Marſhak 
Court | 
Convocation eſtabliſhed 2 Par- 
liament 89. it then undertook great 
matters, but much more after the 
Clergies forſaking the Pope I 34 
Councils, the Privy Conncil order- 


ed by Parliament 13, 20, 83. of uſe 


for ſudden motions 16. their Oaths 


| 


Parliament x33 
Detender of the Faith - 122 
Diſpenfations, Licenſes, and Fa 

culties, never in the Crown, but by the 

Parliament gzuent to the Archbiſhop 

ander limitations I37, 139 
Duels, ordered by the Marſhal as 

[ubſervient to the Common Law 63. 


E. 


| Bir the Third his Reign 2.. his 
Title upon Entry by Elettion 
| ibid. 

Edward the Fourth his Reign, 
though had Title of Inheritance , yet 


entred by Elefion 106 
Edward the Fifth approached the 
Crown by Inheritance, but never put 
it on LOS 
Edward the Sixth his Reign , his 
Title and Poſſeſſion did meet, though 
he was a Child, and his Siſter Mary 
rown in age I52 
Eccleſiaſtical power, vide Prelacy 
and Prelates | 
Elizabeth Queen her Reign 155. 


her Title by Elettion 163 
Engliſhire ?aken away 56 
Epiſcopacy , vide Prelates and 

Prelacy 


Errors, vide Hereſfie 
Exchange ordered by the Statute 
8 


Excommunication 159. the Writ 
de excommunicato capiendo order- 
ed 169. vide Parliament exportati- 
on 


oq 


17. and Furiſdiftions 19. and _ 38. 
Magnum Concilium, or the grand F. 
Conncil of Lords | = 
Crown entitled not by Deſcent 75, Alſe News puniſhed 66 
I 62. but intailed 75. vide 109. Wo- þ Felony by riding in armed 
manhood 138. Coverture * 139 | Troops 56, 66, IOI, I50, 174 


Cuſtos Regni, a formality of State 
#nder the Parliaments Order 79. ma- 
ny times conferred upon Children 80. 
148. 


D. 


Elegates, though named by the 
King, yet by Authority of the 


' 


Firft-fruits regulated go. taken a- 
way from Rome | 130 
Forcible entries rar -. 
Forts, Fortifications and Caſtles 
ordered by Parliament 127, 171. 


= " VE IO EEPIIOT: 


The TaBtLe. 


G. 
Oal-delivery by the Judges of 
the Benches 54, 97. vide Jud- 
es 


Goals regulated 67, 149 
Guard tor the Kings Perſon, 


brought in by Henry the Seventh 


II3 
Gypſies made Felons I 74 
H. 


HE the Fourth his Reign, 
M | doubtful in his Title , but re- 
fted upon Eleftion, choſen by Parlia- 
ment fitting when there was no King 
68, &c. 
Henry the Fifth his Reign, his Ti- 
tle by an Intail by the Parliament ns 
C. 
Henry the Sixth his Reign, his 
Title by the Intail laſt mentioned ; 
though a Child, he is admitted to the 
Crown 74: OLE. 
Henry the Seventh firft ſetled a 
conſtant Guard; his fixfold Right to 
the Crown, and his gaining Preroga- 
tive in the perſons and Eſtates of the 
people ibid. I13, &c. 
Henry the Eighth his natural en- 
dowments 116, &c. his power in the 
matters Eccleſiaſtical 120, &c. in 
Temporals I25, QC. 
Herefie and Errour in Doftrine un- 
der the cognizance of the Civil Ma- 
giſtrate 36, 92. not puniſhable 5 
death by Law till Henry the eighths 
time 126, 138. the Writ De Here- 
tico comburendo hath no legal ground 
in any of thoſe former Times 67, 93, 
95,126, 136 

Honours, vide Parliament ' 
Hoſpitals, viſited by the Prelacy 


90. 

I. 
Mportation | 42 
Judges of Aſſizes 97, 142 


Juriſdiction Ecclefraſtical not ori- 
ginally in the Prelacy, nor abſolutely 


| 


ple 


Juſtices of the Peace , their reſt- 
dengy and quality, their number va- 
rious, their work alſo 62, 99. one 
Juſtice 63. and the ſetling of their 
Seſſion bid. their power to take Bail 


I 49. 
K. 


T7 Ings, vide Parliament , Alle- 
glance, Supremacy, Militia. 


L. 


Abourers, their Work and Was 
| , ges 42. ordered by the Fuſtices 
of the Peace 6 

Lancaſter , the Princes of that 
Houſe friends to the Clergie in poli- 
86 


M Laws made by the Succeſſors of 
Henry the. Eighth,during their mino- 
rity annulled 69. Eeelefaftical Laws, 
vide Parliament 
Lieges by Birth, though not bor 
within the Allegiance of England 57 
Livertes and Tokens inhibited to 
the Lords 64, 103. and limited in 
the Kings perſon ibid. means of jea- 
loufie between the King and his peo- 
1 
Libels 7» the. Spiritual Court wk 
deltvered in Copies upon demand 90 
Licenſes, vide Diſpenfations 
Lords, their power and juriſdiftion 
in the Parliament 14. in Council 17, 


I42 
Lunacy, #o impediment in Trial of 
Treaſon I5I. 


M. 


Ary Queen, her Reign 153. 
M her Title by Elefion 1 64. ſhe 
prejudiced her Supremacy by Marri- 


age 163 
Marque and Repriſal I22 
Martials Court 62 
Matrimonial Cauſes after the 

Reformation by Henry the Eight , in 

the Cognizance of the Clerge by leave 

| I29 
Militia 58, 102, 143, 122. ode 


War. | Mint 


The T 1 L L 


' ſes criminal 


———— 


Mint 44, 84. vide Parliament 
Monaſteries diſſotved 117. min» 
tained by Henry the Fourth 86 


Money out of England to Rome | 


flopped 32. 


N. 


TAvy Royal, as Forts for the 
N ublick ſafety, maintained at 
the publick charge 148 


Niſft prius 98 
Non-reſidency _ 139 
Noble Ladies Trial IOL, |). 
X 
Yer & Terminer 54,98 


J Ordinary mot to be queſtio- 
ned in the Civil Courts for things un- 
der. Ecclefiaſtical juriſdition 28, 29. 
hath cognizance of Uſury 2.8. 4 As 
woidances, Bigamy and Baſtardy 29 
grant Adminiſtration ZO. viſit HTo- 
ſpitals;, and call Executors to ac- 
count 90. hath power to fine and 
zmpriſon 91, 141. to keep Courts, 
but the Authority doubtful 137. 
have Cognizance of the Flerefie 91, 
138. Matrimony , Non-refidence 
ibid. 7» Queen Elizabeth's 7zme their 


juriſdiftion left in doubt 168, &c. 


Oath ex Officio firf? brought in} 


by the Church-men in matters Eccle- 
faaftical 92. afterwards by the Par- 
liament into the Star-chamber, in ca- 
I 42. 


P. 


Ardon of Crimes not abſolutely i 

the King | IT 

Parliament without the King con- 

fiſting of three States 69. without 

the Clergie 

Parliaments power in ordering of 

the Crown 75, 133, 162. 

In ordering the Kirlg's perſon by 
Protettors 9. vide Protector 
In ordering their Children 

In ordering their Family 10,75. 

' in ordering their Revenues 10,7 5 R 

68. 


| a doubtful Government 


In ordering their Council 83 
Iu the Militia : vide Militia aud 
War. 
In conferring places of Honour and 
ru | IT,23 
In ordering the Mint : vide Mint. 
In making Eccleſiaſtical Laws. 
Concerning Church - Government 
- ' 37, GE. 121, 165. 
Concerning Dottrine 123, 131, 
138, Qc. 
I3L 
I 40 
In granting Licenſes and Diſpenſa- 


Concerning Worſhip 


Concerning Church-cenſures 


t10ns I37 
In final Appeals I33 
In ordering it ſelf T4, 76 
In Fudicature TELE 


Parliament xot incon/tant, . though 
mutable I1O 
Peace, Juſtices and their Seffions 
62, GC. 99, GIC. 148, QC. 173, &c. 
penal Laws executed to get money 
IO8, I14 
Pleadings i» Engliſh 57 
Pope's power ix England abated 
33, &c. vide Ordinary , Suprema- 
cy, Archbiſhop | 
Prelacy not favoured by the Canon 
140. their power fince the time of 
2ucen Mary 166. their dignity and 


power diſtinguiſhed 28, 
Prieſts Wages 41, - 
Przmunire and Proviſors 32, 34, 


Grc. 8 
Proclamations made equal to Laws 
I25. altered | I58 
. ProteCtors, variety of them makes 


3» 3, 72 


Purveyance regulated 31,39 


R. 


Aviſhment conſented to, forfeits 
Foynture 5 
Requeſts Court eſtabliſhed by 
Cardinal Wolſey 140 
Richard the Second his Reign 6. 
endeavours to over-rule the Parlia- 
ment, but failed in the concluſion 7 
Richard the Third's Reign 108. 


his Title by Uſurpation and Murther 
 tbid, 


1 | Riots 


> The Tanik® 


Riots IOT. 


- 


AnCtuaries changed intofewer pri- 
viledged places ISq 
Servants imbezelling, Felony ibid. 
174 
Sheriffs Courts regulated 1 49. 
Elefion of Sheriffs 55. Farm of the 
County 98. continuance in ſervice ibid. 
Extortion ibid. 
Souldiers, vide War. 


Staple 42, QC. ITI 
Star-chamber I9, &C. I4T 
Stealers of Men and Women Fe- 


Supremacy, Supream Head 120. 
certainly not Abſolute or Arbitrary 
power, nor a Legiſlative power 166, 
Gee. Supream Governour 159. in 
cauſes Eccleſiaſtical ibid. Etc. in Tem- 


poral ibid. 
* 

| Enths, and Firi-fruits 1 3 O 

3 


Torniament 


Tunnage azd Poundage 110 
Trade 38, II 

' Treaſon 45, &c. by Thoughts, by 
Marriage , and comnterfeiture 149, 
I 50. tried where the King will 1531. 
Petty Treaſon 55. 


I : 


| W. 
Ws Subdued by Henry the 


Fourth 69. United to the 

Engliſh Crown by Henry the Eighth 
I4T 

War by advice of Parliament Þ, 
102. Levying of men 59, 103, 145, 
167. Jurati& obligati ad arma, ta- 
ken away 57. Arming of men ibid. 
167. Conduft to their Rendezvouz 
59. Running from their Colours ibid. 
63, I72. plunder ſatufied 58. Their 
pay 103, 148, 169. Offenſive and 
enfrue | 167 


Watches enquired into by Juſtices 


of the P eACE. IOT 
Wills probate 90 


Witchcraft made Felony I50, I74- 
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